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CASES 


HEARD  AND  DETERMINED 

BY  TUE 

JUDICIAL   COMMITTEE 

AND   TUB 

LORDS  OF  THE  PRIVY  COUNCIL 


ON  APPEAL  FROM  THE   SUPREME  COURT 

OF  NEW  SOUTH  WALES. 

Samuel  Terry  Hughes,  and  others      Appellants, 

AND 

Martha  Foxlowe  Hosking,  and>    -,  7    .   * 

.,  >  Respondents* 

others      -        -        -         -  3 

XHE  question  in  this  appeal  was,  whether  certain     i4thJuly, 
real  estate  situate  in  New  South  Wales,  purchased  by     ^^.^^J^ 

Testator,  by 

*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  cit^^'iT^" 

Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  made  a  gene^ 

Right  Hon.  Sir  William  H.  Made.  ^^  «lo^e  0^ 

all  the  residue 

of  his  real 

estate,  not  otherwise  disposed  of,  whether  in    possession,   reversion, 

remainder,  or  expectancy,  to  E.  T.  and  the  heirs  of  his  body.    By  a 

Codicil  made  in  1834,  he  revoked  that  devise,  and  devised  all  his  real 

estate  ^  not  otherwise  disposed  of  **  by  his  Will  or  Codicil  to  trustees,  in 

trust  for  K  T.  for  life,  and  at  E.  T.'s  decease,  if  he  should  have  lawful 

issue,  to  £.  T.*8  heirs,  and  in  default,  to  the  Testator's  own  right  heirs. 

Subsequent  to  the  date  of   this  Codicil,  and  in  the  year  1835,  the 

Testator  ao<]^aired  by  purchase  other  real  estate.    In  1836,  he  executed 

another  Codicil,  by  which  he  altered  the  devises  contained  in  the  Will 
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1856. 
Hughes 

V, 
HOSKINQ. 


the  Testator,  Samuel  Terry y  of  Sydney,  in  New  South 
Wales,  after  the  date  of  a  second  Codicil  to  his  Will, 
but  before  the  execution  of  a  third  Codicil,  was  in- 
cluded in  and  formed  part  of  his  residuary  estate, 
and  passed  under  the  devise  contained  in  the  Will 
of  his  residuary  real  estate,  or  whether  the  same  de- 
scended to  his  heiress-at-law.  The  Appellants  claimed 
to  be  entitled  under  the  residuary  devise.  The  prin- 
cipal Respondent,  Hosking,  was  the  heiress-at-law  of 
Samuel  Terry. 

The  Testator,  by  his  Will,  dated  the  25th  of  Octo- 
berj  1824,  among  other  things,  gave  and  devised  as 
follows : — "  I  give,  devise,  and  bequeath  unto  my  dear 
wife  Rosettttf  all  that  my  messuage  or  tenement  and 
premises,  with  the  appurtenances  thereto  belonging 
wherein  I  now  reside,  situate  in  Pitt  Street^  in  Sydney 
aforesaid;  and  also  all  and  singular  other  my  mes- 
suages or  tenements,  and  all  the  allotments  of  ground 
which  I  shall  be  possessed  of  or  entitled  unto  at  the 
time  of  my  decease,  of  whatsoever  description  or 
quality  the  same  may  be,  situate,  lying  and  being  in  the 
towns  of  Sydney  aforesaid,  and  Liverpool,  to  hold  the 
same  to  her,  my  said  wife,  and  her  assigns  for  and 
during  the  term  of  her  natural  life.      And  from  and 


and  Codicil,  but  made  no  mention  of  the  estate  acquired  in  1835*  This 
Codicil  contained  these  passages :  ''  And  whereas  oy  my  said  Will  or 
Codicil,  or  one  of  them,  I  did  giye  and  bequeath  all  my  real  estate  not 
specifically  otherwise  disposed  of  to  trustees  therein  named  in  trust  for 
my  son,  B.  T."  "  Now,  I  hereby  revoke  and  annul  such  part  of  my  said 
bequest  as  relates  to  my  own  right  heirs,  and  hereby  devise  and  bequeath 
the  same  reiJ  estate,  in  the  event  of  my  'said  son's  death  without  issue, 
to  all  the  children  of  J.  T.  and  of  my  nephew  J.  H.,  and  of  my  daughter 
H.,  who  shall  be  then  living,  share  and  share  alike,  as  tenants  in  com- 
mon." Held  (affirming  the  judgment  of  the  Supreme  Court  at  J^ew 
South  Wales),  that  the  last  Codicil  did  not  amount  to  a  republication  of 
the  Will  and  former  Codicil  so  as  to  pass  the  real  estate  subsequently 
acquired,  but  was  confined  to  the  dispositions  of  the  estate  he  was  seised 
of  at  the  date  of  the  Will,  and  that  the  Testator  died  intestate  as  to  the 
af ter-aoquixed  real  estate. 


V, 
HOBKIKG. 


CASES  BBFORB  THE  PRIVY  COUNCIL4  8 

after  her  decease  I  give  and  devise  the  several  mes-  I8O6. 
suages  or  tenements,  and  allotments  in  the  manner  HueHzs 
hereinafter  mentioned ; "  and  after  devising  other  parts 
of  his  real  estate,  he  proceeded :  ^'  Also  I  give  and 
devise  unto  my  son,  Edward  Terry,  my  severed  estates 
and  lands  situate  in  the  Five  Islands,  Bathurst,  and  the 
Devil's  back,  or  Eastern  creek,  respectively ;  also  my 
estates  called  Boxhill  and  Mount  Pleasant,  and  all  and 
singular  other  my  messuages,  farms,  land  and  heredi* 
laments  of  every  description,  not  hereinbefore  dis-^ 
posed  of  by  me,  and  wheresoever  situate,  lying  and 
being,  and  whether  in  possession,  reversion,  remain* 
der,  or  expectancy,  to  hold  the  same  unto  my  said 
son,  Edward  Terry,  and  the  heirs  of  his  body  for 
ever."  After  the  execution  of  this  Will  the  Testator 
executed  three  several  Codicils.  The  first  was  dated  the 
25th  of  October,  1825,  which  contained  nothing  mate- 
rial to  the  question  at  issue,  as  it  did  not  affect  the  de- 
vise of  his  real  estate.  The  second  Codicil  was  dated 
the  1st  of  February,  1834,  whereby  he  revoked  the 
devise  to  his  son,  Edward,  and  devised  to  certain 
trustees,  the  estates  before  devised  to  him,  and  all 
other  his  real  estate  not  otherwise  disposed  of  by 
his  Will  or  his  Codicil,  in  trust,  to  permit  his  son, 
Edward,  to  receive  the  rents  and  profits  during  his 
natural  life,  with  remainder  to  the  use  of  his  son 
Edward's  heirs,  and  in  the  event  of  his  son,  Edward, 
dying  without  lawful  issue,  then  upon  trust  to  convey 
the  estates  to  the  right  heirs  of  the  Testator,  and 
he  ratified,  republished,  and  confirmed  his  Will  in 
every  respect,  except  as  to  certain  devises,  not  re- 
quisite to  specify,  which  he  altered  and  revoked. 
After  the  date  of  this  Codicil,  and  in  the  month  of 
August,  1835,  the  Testator  purchased  a  parcel  of  land 
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containing  1 400  acres,  which  was  afterwards  conveyed 
to  him;  and  on  the  5th  of  July,  1836,  the  Testator, 
no8Ki5o.  ^y  ^  ^^^^^  Codicil,  altered  the  disposition  of  certain 
portions  of  the  real  estate,  made  by  his  Will  and  the 
second  Codicil ;  and  after  making  certain  specific  de- 
vises not  affecting  the  1400  acres  of  land,  which  were 
not  mentioned,  this  Codicil  proceeded  as  follows: — 
"  And  whereas  by  my  said  Will  or  Codicil,  or  one  of 
them,  I  did  give  and  bequeath  all  my  real  estate  (not 
specifically  otherwise  disposed  of)  to  the  trustees 
therein  named,  upon  trust  for  my  said  son,  Edward 
Terry ^  for  life,  and  at  his  decease  for  the  heirs  of  his 
body,  if  any,  and  failing  his  issue  to  my  own  right 
heirs ;  now,  I  hereby  revoke  and  annul  such  part  of 
my  said  bequest  as  relates  to  my  own  right  heirs, 
and  I  do  hereby  give,  devise  and  bequeath  the  same 
real  estate  in  the  event  of  my  said  son's  death  with- 
out issue,  to  all  the  children  of  John  Terry y  of  Box- 
hilly  and  of  my  nephew,  John  Terry  Hughes^  and  of 
my  daughter,  Martha  Foxlowe  Hoskingy  who  shall  be 
then  living,  share  and  share  alike,  as  tenants  in  com- 
mon ;  and  I  direct  my  said  Trustees  upon  such  event, 
to  convey  the  said  real  estate  unto  and  to  the  use  of 
such  the  children  of  John  Terry,  John  Terry  Hughes, 
and  Martha  Foxlowe  Hosking  accordingly.'*  The 
Testator  died  in  the  year  1838,  without  having  re- 
voked his  said  Will  or  Codicils. 

Suits  were  instituted  in  New  South  Wales  for  the 
purpose  of  administering  the  Testator's  estate,  part  of 
which  consisted  of  a  farm  called  Terry* s  meadows,  and 
a  question  having  arisen  as  to  what  part  of  the  farm 
was  included  in  the  residuary  estate,  or  passed  by  the 
residuary  devise  in  his  Will,  an  order  of  reference  was 
made  in  the  suits,  by  the  Supreme  Court  of  New  South 
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Wales,  by  which  it  was  referred  to  the  Master  to  in-  1866. 
quire  what  part  of  such  estate,  or  farm,  called  Terry^s  huohm 
meadows,  was  included  in  and  formed  part  of  the  resi-  hoskiho 
duary  estate  of  the  Testator.  The  Master  by  his  report 
found,  that  the  estate  called  Terry^s  meadows,  con- 
tained 4 100  acres  of  land,  or  thereabouts,  and  was  com- 
posed of  two  several  portions  of  lands  amounting  to 
2700  acres,  which,  together  with  the  1400  acres  pur- 
chased by  the  Testator  in  1835,  made  the  total  amount 
of  4100  acres ;  and  he  found  that  the  2700  acres,  and 
no  other  part  of  the  estate  of  Terry's  meadows,  were 
included  in  or  formed  part  of  the  Testator's  residuary 
estate.  The  Appellants  took  exceptions  to  this  finding 
of  the  Master,  on  the  ground,  that  thereby  the  above- 
mentioned  1400  acres  of  land  were  excluded  from  the 
residuary  estate  of  the  Testator.  These  exceptions 
were  argued  before  His  Honor,  Roger  Therry,  Esquire, 
Primary  Judge  in  Equity,  and  on  the  27th  of  August^ 
1853,  that  Judge  overruled  the  exceptions  with 
costs. 

The  Appellants  appealed  against  this  Order,  to  the . 
Supreme  Court  of  Netv  South  Wales,  praying  that  the 
exceptions  might  be  allowed.  On  the  12th  of  Octo- 
ber, 1853,  the  Chief  Justice  and  the  Puisne  Judges  of 
the  Supreme  Court,  by  an  Order  of  that  date,  decreed 
that  the  Order  of  the  Primary  Judge  in  Equity  should 
be  affirmed  with  costs.  The  grounds  upon  which  the 
Supreme  Court  proceeded  were,  that  the  Testator  was 
not  seized  of  the  parcel  of  land  containmg  the  1400 
acres,  at  the  date  of  his  Will,  or  of  the  first  or  second 
Codicil  thereto,  and  that  although  he  was  seized 
thereof  at  the  date  of  the  third  Codicil,  and  that  such 
third  Codicil  operated  as  a  republication  of  the  Will, 
yet  that  the  Testator  intended  by  the  third  Codicil  to 
confine  the  devise  of  his  real  estate,  '^  not  specifically 
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1866.       otherwise   disposed  of/*   to  the  same  residuary  real 
Hughes      estate  as  was  devised  by  his  Will,  and  did  not  intend 
by  his  third  Codicil  to  devise  the  parcel  of  land  con- 
taining the  1400  acres,  which  was  purchased  by  him 
after  the  date  of  his  Will. 

The  Appellants  having  obtained  leave  to  appeal 
from  the  Order  of  the  12th  of  October,  1853,  the 
appeal  now  came  on  for  argument. 

Mr.  -R.  Palmer,  Q.  C,  and  Mr.  Dickinson,  for 
the  Appellants. 

The  question  raised  in  this  appeal  is  upon  the  con- 
struction of  a  Will  made  before  the  passing  of  the 
Wills  Act  of  this  country,  the  1st  Vict.,  c.  26,  and  is 
irrespective  of  the  provisions  of  that  Statute.  It  is 
apparent  from  the  language  of  the  Will,  that  the  Tes- 
tator supposed  himself  capable  of  disposing  of  after- 
acquired  estate,  and  the  Will  is  made  upon  that  as- 
sumption. The  Testator  by  his  Will  gives  to  his  wife 
a  life  estate  in  all  his  messuages  or  tenements,  and  all 
^  allotments  of  ground  he  should  be  entitled  unto  "  at 
the  time  of  his  decease"  in  the  towns  of  Sydney  and 
Liverpool.  This  declaration  expresses  a  clear  inten- 
tion to  devise  the  real  estate  he  would  be  entitled  to 
at  the  time  of  bis  death  in  Sydney  and  Liverpool.  The 
gift  over  to  his  son  and  the  heirs  of  his  body  alone 
mentions  the  property  described.  There  is  nothing 
material  in  the  first  Codicil.  But  the  second  Codicil 
clearly  brings  down  the  Will  to  the  date  of  that  Co- 
dicil. It  ratifies  and  confirms  his  Will,  save  as  altered. 
Instead  of  limiting  to  his  son  a  remainder  in  tail  as 
was  limited  by  the  Will,  he  gives  him  an  estate  for  life, 
with  remainder  over  to  his  children,  and,  in  default, 
to  the  Testator's  own  right  heirs.  Here  then  again 
is  clear  evidence  of  intention  which  distinguishes  the 
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present  case  from  Bowes  v.  Bowes  (a).  By  the  third  1866. 
Codicil  the  Testator  alters  the  disposition  of  part  of  Huqhbs 
his  residuary  estate,  and  he  uses  this  expression,  j^J^^^ 
*^  whereas  by  my  said  Will  and  Codicil,  or  one  of 
them,  I  did  give  and  bequeath  all  my  real  estate  (not 
specifically  otherwise  disposed  of)  to  Trustees,"  and 
then  he  revokes  the  limitation  to  his  own  right  heirs, 
and  devises  ^'  the  same  real  estates"  in  the  event  of 
his  son's  death  to  certain  persons  therein  named.  It 
is  apparent,  then,  that  the  Testator  intended  to  pass 
all  his  real  estates,  and  it  lies  on  the  other  side  to 
show  that  such  was  not  his  intention;  we  submit  that 
this  being  manifestly  his  intention,  his  Will  was  re* 
published  by  this  third  Codicil  so  as  to  pass  the  after- 
acquired  estate.  The  words  ''the  same  real  estate" 
used  in  this  Codicil,  cannot  mean  the  same  property 
as  passed  by  the  residuary  gift  in  the  Will,  for  that 
had  been  altered  by  the  second  Codicil,  but  meant  the 
residue  generally.  The  word  "  same"  in  this  case  is 
used  merely  as  a  word  of  reference,  not  of  identity. 
The  case  Bowes  v.  Bowes  is  an  exception  to  the  general 
rule  as  to  republication  depending  on  the  language  of 
the  particular  instruments.  The  rule  is  thus  stated  by 
Jarman,  "  On  Wills,"  1  Vol.  p.  175  (Edit.  1844): 
''Lands  of  inheritance  acquired  since  the  execution  of 
the  Will  were  [under  the  old  law]  often  brought  within 
the  operation  of  any  general  or  residuary  devise  con- 
tained in  such  Will,  and  that,  too,  though  the  Codicil 
expressed  no  intention  to  republish,  and  though  it  was 
not  annexed  to,  or  declared  to  be  a  part  of,  and  did  not 
in  terms  confirm  the  Will,  and  whether  the  Codicil 
related  to  real  estate  or  personalty,  the  result  being 
precisely  the  same  as  if  the  general  or  residuary  de- 

(a)  d  Bob.  A  Pul.  500. 
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i8r,(i  vise  had  been  incorporated  into  the  Codicil  itself." 
Hughes  It  is  immaterial  if  the  Codicil  devises  part  of  lands 
UoBKiNo  acquired  since  the  execution  of  the  Will.  Thus  in 
Hulme  V.  Hey  gate  (a),  the  Testator  by  Will  devised  all 
his  freehold,  copyhold,  and  real  estates.  He  after- 
wards contracted  to  purchase  several  other  estates; 
and,  by  a  Codicil  specifying  some  of  the  estates  he 
had  so  contracted  to  purchase,  he  devised  them  to  the 
same  Trustees  upon  the  trusts  of  his  Will.  The  Master 
of  the  Rolls  (Sir  William  Grant)  held  that  the  Codicil 
amounted  to  a  republication  of  the  Will,  so  as  to  pass 
not  only  the  estates  therein  specified,  but  all  the 
estates  contracted  to  be  purchased  between  the  dates 
of  the  Will  and  Codicil.  In  this  case  the  Codicil 
must  be  held  to  be  a  republication  of  the  Will,  and 
unless  it  is  so  decided,  the  intention  of  the  Testator 
upon  the  face  of  the  Codicil  will  be  defeated.  It  is 
not  a  case  for  election,  as  was  held  in  Churchman  v. 
Ireland  (6).  So  in  Goodtitle  v.  Meredith  (c),  a  Co- 
dicil "to  be  taken  as  part  of  his  Will '*  was  con- 
sidered as  a  republication  of  the  Will,  so  as  to 
pass  estates  contracted  before,  but  conveyed  between 
the  dates  of  the  Will  and  Codicil.  The  case  of  Bowes 
V.  Bowes  {d)  was  strongly  relied  upon  by  the  Court 
below.  That  case,  however,  is  distinguishable  from 
the  present.  In  that  case  there  was  no  intention 
shown  by  the  Testator  to  pass  more  than  the  law 
authorized  him  to  devise,  and  he  gave  wholly  and 
conclusively  by  the  Codicil  what  was  given  by  the 
Will.  Lord  Thurlow  in  that  case  seemed  to  impute 
an  intention  in  the  Will  to  pass  after-acquired  estate, 
but  Lord  Eldon  could  not  discover  such  intention. 

(a)  1  Men.  285.  (h)  1  Russ.  &  Myl.  250. 

(c)  2  Mau.  &  Sel.  6.      '••^.  .        (rf)  2  Bos.  &  Pul.  500. 
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In  the  present  case  the  Testator  has  not  given  wholly  1866. 
what  he  gave  by  the  Will,  but  he  certainly  has  mani-  "huohu 
fested  an  intention  to  pass  after-acquired  estate,  hoskiho 
Subsequent  cases  do  not  carry  the  doctrine  further 
than  is  laid  down  in  Bowes  v.  Bowes.  In  Monypenny 
V.  Bristow  (a).  Sir  John  Leach,  the  Master  of  the  RollSi 
and,  upon  appeal,  the  Lord  Chancellor  Brougham,  held 
that,  notwithstanding  the  generality  of  the  Testator's 
recited  intention  respecting  his  wife,  the  terms  of  the 
dispositive  part  of  the  Codicil  prevented  its  operating 
to  republish  the  residuary  devise  in  the  Will,  so  as  to 
comprise  two  freehold  houses  which  the  Testator  had 
acquired  since  its  execution.  Again,  in  Hughes  v. 
TVimer  {b)  it  was  held  that  a  Codicil  did  not  operate 
as  a  republication  of  a  Testatrix's  Will,  so  as  to  pass 
an  estate  purchased  between  the  date  of  the  Will  and 
the  date  of  the  Codicil.  Ashley  v.  Waugh  (c)  is  really 
a  caricature  of  Bowes  v.  Bowes.  It  has  been  so  treated. 
2  Jarman  "  On  Wills,"  p.  724.  In  that  case  Lord 
Cottenham  considered  that,  where  a  Testator  in  his 
Codicil  recited  his  Will  as  an  instrument  of  a  certain 
date,  and  then  proceeded  to  revoke  the  appointment 
of  a  Trustee  in  his  '*  said  Will,''  and  nominated 
another  person  to  be  a  Trustee  of  his  "  said  Will," 
he,  by  this  reference  to  the  particular  instrument 
constituting  his  Will,  negatived  the  republishing 
effect  of  the  Codicil.  The  words,  the  "  said  Will" 
being  in  his  Lordship's  opinion  equivalent  to  the 
words  "  the  said  lands,"  used  in  Bowes  v.  Bowes. — 
[Mr«  Pemberton  Leigh:  There  must  be  some  inac- 
curacy in  the  report  of  Ashley  v.  Waugh.  The  point 
really  did  not  arise.] — ^The  third  Codicil  in  this  case 

(a)  2  Russ.  &  Myl.  117.  {b)  3  Myl.  &  Keen.  666. 

(e)  4  Jurist,  572. 
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1866.       operated  as  a  republication  of  the  Will,  and  brought 

HuoHis      down  the  Will  to  the  date  of  that  Codicil ;  and  as  no 

HoiKnro.     contrary  intention  appears,  we  submit  that  the  lands 

in  question  passed  under  the  residuary  devise  in  the 

Will  of  the  real  estate  of  the  Testator. 

The  Solicitor-General  (Sir  Richard  Bethelt)^  and 
Mr.  Hobhouse^  for  the  Respondents. 

According  to  the  true  construction  of  the  terms  of 
the  third  Codicil,  and  the  settled  rules  which  control 
the  doctrine  of  the  republication  of  a  Will  by  a  sub- 
sequent Codicil,  affecting  intermediately  acquired  real 
estate,  the  Will  and  third  Codicil  of  the  Testator  did 
not  operate  as  a  republication  of  the  Will,  so  as  to 
pass,  under  the  residuary  devise,  the  lands  in  ques- 
tion. The  Testator,  we  contend,  died  intestate  in 
respect  of  such  estate.  Now,  it  must  be  observed 
that  the  only  expression  of  intention  in  the  Will  of 
the  Testator  as  to  future  estates  is  confined  to  the  de- 
vise of  lands  in  Sydney  and  Liverpool^  and  to  such  al- 
lotments as  he  might  be  entitled  to  at  his  decease,  and 
that  certainly  does  not  extend  to  the  general  residue. 
The  residuary  devise  is  only  in  the  ordinary  form,  si- 
milar to  that  in  the  decided  cases.  Passing  over  the 
first  Codicil,  we  come  to  the  second  Codicil,  which, 
however,  merely  alters  the  enjoyment  of  the  residuary 
estate  which  was  given  to  Edward  Terry  by  the 
Will.  It  is  clear  that  the  gift  in  the  third  Codicil 
did  not  take  away  any  part  of  the  residue  given  by 
the  Will.  The  intention  of  the  Testator  is  clear  by 
this  Codicil  to  take  something  away  from  his  own 
right  heirs.  This  Codicil,  therefore,  does  not  affect 
to  dispose  the  whole  residue;  only  the  enjoyment, 
after  the  death  of  Edward  Terry,  of  what  by  the  Will 
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was  given  to  him.  This  devise  does  not  deal  with  1856. 
the  whole  property  of  the  Testator,  or  even  his  whole 
interest  in  any  part :  it  only  affects  the  ultimate  re- 
mainder reserved  to  his  own  right  heirs. — [Mr.  Pern- 
berton  Leigh:  Your  argument  then  goes  to  this  extent, 
That  the  Testator  does  not  disturb  the  previous  de- 
vises, but  only  gives  the  remainder,  in  the  event  of 
his  son's  death  without  issue,  to  certain  other  parties, 
instead  of  to  his  own  right  heirs  ?] — ^Yes.  The  words 
relied  upon  by  the  Appellant,  in  the  third  Codicil,  are 
"  the  same  real  estate."  The  word  "  same"  is  equally 
referential  as  the  word  ''  said"  used  by  the  Testator  in 
Bowes  V.  Bowes.  The  construction  put  by  the  Ap- 
pellants upon  this  word  is  forced  and  unnatural,  and 
contrary  to  the  Testator's  intentions.  It  is  a  prin- 
ciple well  known  in  the  Court  of  Chancery,  that 
to  authorize  the  rejection  of  words  in  a  Will,  there 
must  be  an  absolute  impossibility  of  construing  the 
Will  if  the  words  be  retained.  Chambers  v.  Brails^ 
ford  (a).  Here  the  word  ''  same"  has  its  definite 
meaning,  and  effect  must  be  given  to  it  as  in  the  in- 
terpretation of  the  word  "  Idem'*  in  Co.  Litt.  As  a 
general  rule  it  is  conceded  that  a  Codicil  operates  as  a 
republication  of  a  Will,  unless  its  effect  to  do  so  is  nega- 
tived by  the  contents  of  the  Codicil  itself.  2  Jarman^ 
"  On  Wills,"  p.  724  ;  but  that  rule  is  not  applicable 
where  evidence  of  intention  exists  that  such  is  not 
intended  to  be  the  case.  Upon  principle  and  autho- 
rity the  case  is  concluded  by  Bowes  v.  Bowes  (ft).  In 
a  branch  of  that  case,  Strathmore  v.  Bowes  (c) .  Lord 
Kenyon  says,  what  in  fact  is  the  question  here, 
that  the  point  is,  *^  Trhether  it  was  the  intention  of 

(a)  d  Men.  25.  (b)  2  Bos.  &  Pul.  500. 

(r)  7  Term.  Bep.  482. 
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1866.       the  devisor  to  pass  anything  more  than  he  could  have 
Hughes      passed  by  the  Will  itself.'*     And  that  was  the  opinion 
of  the  Court  in  Pigott  v.  Waller  (a). 


V, 
HOSKIVO. 


Mr.  Dickinson  replied. 

Judgment  was  pronounced  by 

The  Right  Hon.  T«  Pemberton  Leigh  : 
15th  Juijr,         In  this  case  their  Lordships  have  been  assisted  bv 

1  MM  * 

a  very  able  judgment  of  the  Court  below  (5),  and  by 
an  admirable  argument  at  this  bar,  and  they  have  no 
doubt  as  to  the  advice  that  it  will  be  their  duty  to 
tender  to  Her  Majesty. 

The  question  is  simply  this.  The  Testator  made 
his  Will  in  1824,  and  that  Will  contained  a  general 
devise  of  all  the  residue  of  his  real  estates  in  favour 
of  his  son,  Edward  Terry,  and  the  heirs  of  his  body. 
That  Will  can  apply  only  to  the  estates  which  the 
Testator  possessed  at  the  time  he  made  it.  Subse- 
quently to  the  date  of  that  Will,  and  in  the  year  1835, 
he  purchased  further  real  estate,  and,  in  the  year 
1836,  he  made  a  Codicil  to  his  Will;  and  the  only 
question  to  be  determined  is  this ;  whether  the  effect 
of  that  Codicil  was  to  bring  down  the  residuary  clause 
contained  in  the  Will,  to  the  date  of  the  Codicil,  as  if 
it  had  been  contained  in  the  Codicil  and  not  in  the 
Will. 

Now,  the  rules  of  law  which  are  applicable  to  this 

(a)  7  Ves.  123. 

(6)  The  judgment  hisLordship  here  alluded  to  was  that  in  the  case 
of  "  Clarke  and  others  v,  Terry  and  others,"  pronounced  by  the 
Chief  Justice  of  the  Supreme  Court  oi^  New  South  Wales,  which 
involved  the  same  point  as  was  the  subject  of  dispute  in  this  appeal. 
A  manuscript  copy  was  handed  in  to  their  Lordships  by  Counsel. 
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subject  have  been  conclusively  settled  by  authority.  1856. 
A  Will  at  the  date  of  the  instrament  in  question 
could  only  pass  estates  which  the  Testator  had  at  the 
time,  and  if,  therefore,  he  afterwards  purchased  other 
real  estate,  it  became  necessary  for  him  to  make  a 
new  testamentary  disposition,  for  the  purpose  of  dis- 
posing of  that  after-acquired  estate.  He  might  make 
that  new  testamentary  disposition  either  by  a  Codicil 
directly  applying  to  it,  or  by  a  new  Will,  or,  if  the 
words  contained  in  the  old  Will  were  sufficiently  ex- 
tensive to  include  all  that  he  possessed,  then  the 
clause  contained  in  the  old  Will  would  be  read  as 
if  it  had  been  introduced  into  a  new  Will  at  the 
date  of  the  Codicil.  The  effect  of  such  further 
disposition  obviously  and  necessarily  would  be,  to  in* 
elude  in  the  residuary  devise  all  that  he  possessed  at 
the  time  of  its  execution. 

In  the  case  of  Acherly  v.  Vernon  (Comyn's  Rep. 
381  ;  S.  C.  3  Bro.  P.  C.  Toml  Edit.  p.  83,  2  Eq. 
Ca.  Ab.  769,  pi.  1),  this  principle  was  carried  to  an 
extent,  the  propriety  of  which  great  doubts  have 
been,  and  as  it  appears  to  us  reasonably,  entertained. 
For  it  was  there  held,  that  the  effect  of  a  Codicil  re- 
ferring  to  an  existing  Will  was  not  merely  to  amount 
to  a  recognition  of  that  Will  in  the  state  in  which  it 
existed  and  to  the  interpretation  which  it  then  bore, 
but  that  the  effect  of  it  was  to  bring  down  the  date  of 
such  Will  to  the  date  of  the  Codicil,  and,  therefore, 
in  truth  not  merely  to  recognize  the  existing  instru- 
ment, but  to  create  a  new  instrument.  This  case 
was  followed  by  other  cases,  which  in  effect  declared 
that  the  execution  of  a  Codicil  is  a  recognition,  and 
equivalent  to  a  republication  of  the  previously  exe- 
cuted Will,  and,  therefore,  that  you  must  read  the 
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1856.^  residuary  clause  contained  in  the  Codicil,  just  as  if 
there  had  been  a  republication  in  the  more  ordinary 
form  of  the  Will  itself. 

This  principle,  whether  reasonable  or  not,  was  at 
all  events  not  open  perhaps  to  any  great  objection  so 
long  as  there  was  nothing  in  the  Codicil  itself  in- 
consistent with  that  construction;  but,  if  a  Codicil 
contained  a  residuary  disposition,    referring   to   the 
same  property  as  that  devised  by  the  Will,  property 
which  the  Testator  possessed  at  the  date  of  the  Will, 
it  was  quite  impossible  that  you  could  impute  to  the 
Testator  a  presumed  intention  which  his  declared  in- 
tention in  the  Codicil  expressly  contradicted.     You 
could  not  read  the  clause  in  the  Will  as  contained  in 
the  Codicil ;  if  you  found  in  that  very  Codicil  a  clause 
directly  inconsistent  with  that  interpretation.     That 
was  the  case  of  Bowes  v.  Bowes  (2  Bos.  &  Pul.  500) , 
which  was  considered  by  Lord  Kenyan  as  a  per- 
fectly clear  case.     In  that  case   the  Testator  by  his 
Will  made  a  general  devise  of  his  real  estate  to  trus- 
tees upon  certain  trusts;   he  afterwards  purchased 
other  real  estates,  and  then  made  a  Codicil ;  and  by 
that  Codicil,  after  reciting  that  he  had  by  his  Will 
devised  all  his  real  estates  to  two  trustees,  he  there- 
by revoked  that  devise,  and  gave  all  his  '*  said  lands, 
tenements,  and  hereditaments ''  to  two  new  trustees. 
And  it  was  held  by  the  House  of  Lords  that  the  Will 
was  not  republished  so  as  to  pass  real  estate  acquired 
between  the  dates  of  the  Will  and  the  Codicil,  on  the 
ground  that  the  word  "  said  *'  confined  the  operation 
of  the  Codicil  to  the  lands  which  had  actually  been 
devised  by  the  Will.     And  it  seems  certainly  to  have 
been  very  difficult  to  contend  that  under  such  cir- 
comstanoea  you  ooold  introduce  into  the  Codicil  an 
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intention  to  dispose,  not  of  those  estates  which  by  iBae. 
the  Codicil  he  declared  his  intention  of  disposing  of, 
but  to  dispose  of  those  estates  which  were  not  in- 
cluded in  the  Will,  and,  therefore,  by  the  express 
language  of  the  Codicil,  were  excluded  from  the  Co* 
dicU. 

Bowes  v.  Bowes  was  followed  by  Monypenny  v.  Brts^ 
tow  (2  Russ.  &  Myl.  117),  and  by  Hughes  v.  Turner 
(3  Myl.  &  Keen.  666),  and  these  cases  do  not  carry 
the  principle  further.  The  case  of  Hulme  v.  Heygate^ 
(1  Meri.  285),  which  was  referred  to  in  the  argumenti 
is  not  in  the  least  degree  inconsistent  in  principle 
with  those  authorities.  There  the  Testator  made  a 
Will  containing  a  general  devise  of  all  his  real  estate 
whatsoever,  upon  certain  trusts :  he  afterwards  pur- 
chased other  real  estates,  some  of  which  were  con- 
veyed to  him  before  the  date  of  the  Codicil^  and 
others  for  which  he  had  contracted,  had  not  been 
conveyed.  Those  last  estates,  however,  were  id 
equity  as  much  his  property  as  those  which  had  been 
legally  conveyed  to  him.  By  the  Codicil  he  expressly 
devised  the  estates  which  had  been  conveyed  to 
him,  and  he  expressly  ratified  and  confirmed  in  all 
other  respects  his  Will.  It  was,  therefore,  a  case  itl 
which  there  was  a  clear  declaration  according  to  the 
principles  established  in  Ackerly  v.  Vernon,  that  the 
Will  was  to  be  read  with  the  residuary  claude  as  ltp« 
plying  to  the  time  at  which  that  Codicil  was  made, 
and  not  as  confined  to  the  time  at  which  the  Will 
was  made ;  and  the  only  question  was,  whether  because 
the  Testfttor  had  made  a  devise  of  two  of  the  estates 
expressly,  you  could ^  therefore,  infer  that  he  did  not 
intend  to  devise  under  the  residuary  clause  those 
estates  which,  but  for  tlMi  previous  devisesi  would 
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185C.        deariy  have  been  iocloded.     Sir  William  Grant  de- 

Hr«HB      cided  that  the  Codicil  amounted  to  a  republication 

RoaoQ      ®^  *^®  Will,  so  as  to  pass  the  estates  contracted 

to  be  purchased  between  the  dates  of  the  Will  and 

Codicil. 

The  question,  therefore,  in  these  cases  is  simply 
this :  Does  or  does  not  a  Codicil,  which  is  sup- 
posed to  have  the  effect  of  extending  the  operation 
of  the  WiU,  by  its  language  exclude  that  inter- 
pretation ?  Is  there,  or  is  there  not,  contained  in  the 
Codicil,  a  declaration,  that  the  property  with  which 
the  Testator  is  intending  to  deal,  is  the  same  property 
with  which  he  had  dealt  by  his  Will — or  does  he  in- 
tend only  to  alter  the  objects  of  its  destination,  and  in 
no  d^;ree  to  affect  its  substance  ? 

Now,  applying  these  principles  to  this  case  (with 
the  exception  of  two  points  which  were  taken  in  the 
very  ingenious  aigument  of  Mr.  Palmer^  and  to  which 
I  shall  afterwards  refer),  this  case  is  infinitely  stronger, 
as  it  appears  to  their  Lordships,  than  any  one  of  the 
authorities  which  have  decided ;  whether  there  is,  or 
is  not,  a  dear  limit  by  the  Codicil,  of  the  residuary 
clause,  to  the  estates  which  were  devised  by  the 
WiU. 

Now,  here  the  Testator  by  his  Will,  after  giving  to 
his  son  certain  particular  estates,  then  devises :  *'  All 
and  singular  other  my  messuages,  farms,  land,  and 
hereditaments,  of  every  description,  not  hereinbefore 
disposed  of  by  me,  unto  my  said  son,  Edward  Terry  ^  and 
the  heirs  of  his  body  for  ever."  He  afterwards,  by  the 
second  Codicil  to  his  WiU,  dated  the  1st  of  February  ^ 
1834,  revoked  this  devise  in  favour  of  his  son,  and 
instead  of  giving  them  to  his  son  and  to  the  heirs  of 
his  body,  he  directed  that  they  should  be  held  in  trust 


CASES  BEFORE  THE  PRIVY  COUNCIL.  17 

for  his  son  for  life ;  and  after  the  decease  of  his  son,  1856. 
if  he  should  have  lawful  issue,  to  the  use  of  the  heirs  Hcghrs 
of  his  son  ;  and  if  he  should  die  without  leaving  law-  HoeKwo. 
ful  issue,  then  upon  trust  to  convey  the  same  estates 
to  his  the  Testator's  own  right  heirs.  It  is  plain, 
therefore,  that  in  this  Codicil,  the  only  disposition 
which  was  made  was  of  the'  estates  which  had  already 
by  the  Will  been  given  to  the  son.  At  this  time  no 
purchase  had  been  made  of  the  property  which  is 
in  question  in  this  case.  So  that  upon  the  5th  of  July^ 
1836,  the  date  of  his  third  Codicil,  his  estates  stood 
thus  limited :  all  the  estates  which  he  was  possessed  of 
at  the  time  of  making  his  Will,  with  the  exception  of 
certain  portions  which  had  been  devised  away  to  other 
persons,  were  Umited  to  his  son  for  life,  with  remain- 
der to  his  son's  children ;  and  if  the  son's  children 
should  die  without  issue,  then  there  was  an  execu- 
tory devise  to  the  right  heirs  of  the  Testator.  On 
the  5th  of  July,  1836,  the  Testator  executed  a  third 
Codicil,  upon  the  terms  of  which  we  must  determine 
the  present  question.  And  that  question  is,  whether 
this  Codicil  can  authorize  the  Court  to  read  the  de- 
vise contained  in  the  Will  as  a  general  devise  of  all 
the  real  estates  existing  at  the  time  of  this  Codicil ; 
which  must  of  course  depend  upon  the  language 
used  in  the  Codicil.  It  begins,  **  I,  Samuel  Terry, 
do  hereby  revoke  so  much  of  my  Will  and  the  Co- 
dicils  thereto  as  relate  to  the  undermentioned  estates 
and  property."  He  is,  therefore,  employing  this  Co- 
dicil to  alter  dispositions  which  he  has  already  made 
of  property  passed  by  preceding  testamentary  instru- 
ments. And  he  makes,  in  the  first  place,  an  alteration 
in  certain  property  which  had  been  bequeathed  to 
bis  daughter,  Mrs.  Hosking,  and  then  he  goes  on  in 

VOL.    XI.  c 
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1866.  these  terths :  "  And  whereas  by  my  isaid  Will  or  Co- 
Hdqhes  dicil,  or  one  of  them,  I  did  give  and  bequeath  all  my 
fiosKiNQ  ^^^^  estate  (not  specifically  otherwise  disposed  of)  to 
the  trustees  therein  named,  upon  trust  for  my  said 
son,  Edward  Terry,  for  life,  and  at  his  decease  to  the 
heit^  of  his  body,  if  any,  and  failing  his  issue  to  my 
own  right  heirs,  now,  I  hereby  revoke  and  annul  such 
part  of  my  said  bequest  as  relates  to  my  own  right 
heirs,  and  I  do  hereby  give,  devise,  and  bequeath  the 
same  real  estate  in  the  event  of  my  son's  death  with- 
out issue,*'  in  the  manner  therein  mentioned. 

Now,  how  is  it  possible  upon  this  Codicil,  which 
contains  no  clause  ratifying  or  confirming  the  Will, 
which  in  the  outset  is  expressly  confined  to  the  pur- 
pose explained,  of  revoking  and  altering  dispositions 
already  made ;  which  in  the  dispositive  part  refers 
expressly  to  the  estates  already  devised ;  which  leaves 
unaffected  the  earlier  dispositions  of  that  estate  in 
fdvour  of  his  son,  Edward,  and  alters  only  the  ulti- 
mate contingent  remainder,  or  executory  devise,  in 
favour  of  the  right  heirs  of  the  Testator  himself;  how 
is  it  possible  consistently  with  that  clause,  to  say,  that 
the  Testator  intended  by  the  execution  of  this  instru- 
ment, not  to  do  that  which  he  has  expressly  said  that 
'  he  intended  to  do,  but  to  do  something  perfectly  dif- 
ferent from  it,  and  to  devise  estates  which  at  the  time 
of  making  the  Will  he  had  no  power  to  devise,  and 
which  by  the  very  terms  and  the  express  language 
of  this  Codicil  are  excluded  from  the  operation  of 
the  instrument  itself? 

It  cannot  be  contended  with  any  success,  that  this 
case  is  distinguishable  from  Bowes  v.  Bowes,  and  the 
subsequent  authorities,  unless  it  could  be  distin- 
guished on  one  of  two  grounds  urged  in  the  argument. 
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It  was   ddntended   by  the   Appellants,'  ifi   the   first        1856. 
place,  that  the  Testatof  could   not  mean   the   feanie      Htroflia 
real,  estates  which  he  had  devised  by  the  Will,  becatise     hobkW 
he  had  already  altered  the  disposition  of  those  real 
estates,  he  had  destroyed  their  identity  by  excepting,  in 
the  second  Codicil,  a  certain  portion  of  them  from  the 
residuary  clause.    Now,  that  argument  would  not  have 
much  weight  even  if  it  were  founded  in  fact,  for  the 
only  question  is  this :  does  the  Codicil  confine  itself 
to  dealing  with  the  residuary  disposition  of  the  pro- 
perty  which  was  contained  in  the  Will,    or  does  it 
operate  to  extend  the  language  of  the  Will,  so  as  to 
include  after- acquired  property  ?     And  we  think  the 
third  Codicil  shows  no  intention  to  pass  more  than 
the  Testator  devised  by  the  Will. 

But  it  was  contended,  secondly,  that  the  Testator 
by  his  Will  has  shown  that  he  supposed  he  could  by 
that  instrument  dispose  of  property  other  than  that 
which  he  possessed  at  the  date  of  it ;  for  that  by  the 
first  disposition  in  the  Will  to  his  w^ife,  he  has  given 
not  only  all  the  property  which  he  possessed  in  the 
town  of  Sydney,  but  also  "  all  that  my  messuage,  &c., 
at  Sydney  aforesaid,  and  also  all  and  singular  my 
messuages  and  tenements,  and  all  the  allotments  of 
ground  which  I  shall  be  possessed  of  or  entitled  unto 
at  the  time  of  my  decease."  And  it  was  argued  by 
the  Appellants  that  these  words  include  in  their  na- 
tural interpretation,  a  gift  not  only  of  what  then  be- 
longed to  the  Testator,  but  that  they  have  been  held  to 
extend  to  property  which  he  might  afterwards  acquiife, 
and,  although  they  could  not  of  course  operate,  by  im- 
mediate devise,  upon  the  estates  after-acquired,  still 
they  might  be  sufficient  to  raise  a  case  of  election. 
But,  assuming  that  to  be  so,  and  that  the  Testator 
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1866.  supposed  he  •could,  by  words  properly  adapted  to 
HuoHBs  the  purpose,  dispose  of  after-acquired  estate,  he  has 
shown  DO  such  intention  in  the  residuary  clause ;  he 
has  not  given  or  affected  to  give  any  property  which 
he  should  afterwards  acquire ;  he  has  expressly  given 
the  estates  which  he  then  had ;  and  by  his  third  Co- 
dicil he  has  confined  the  dispositions  which  are  there- 
by made  to  the  estates  which  he  was  possessed  of  at 
the  time  he  made  his  Will. 

Their  Lordships,  therefore,  are  clearly  of  opinion, 
that  the  learned  Judges  in  the  Court  below  have 
formed  a  perfectly  correct  view  of  the  law  applicable 
to  this  subject;  that,  notwithstanding  the  ingenious 
arguments  of  the  Appellants,  the  judgment  below 
must  be  affirmed,  and,  there  being  no  ground  for 
this  appeal,  of  course  the  affirmance  must  be  with 
costs. 
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ON  APPEAL  FROM  THE  SUPREME  COURT 

OF  NEW  SOUTH  WALES. 

Robert  How  and  John  Walker   -     Appellants^ 


AND 


William  Kirchner,  Joseph  Sharp  1  ,        * 

>  Respondents  * 


and  Robert  Waterston 


X  HE  Appellants  and  Respondents  in  this  case  were 
merchants  at  Sydney,  and  the  Respondents  having 
commenced  an  action  in  the  Supreme  Court  of  New 


26ih  Nov., 
1856, 

16th  Dea, 
1857. 


*  Present:  The  Kight  Hon.  Lord  Wensleydale,  the  Right  Hon.      A  shipowner 
T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  William  H.  Maule.     ^^^i^^^^ 

for  freight 
(/.  e.y  for  the  carriage,  conveyance,  and  delivery  of  goods),  but  such  lien 
is  destroyed  by  his  entering  into  a  contract  at  variance  with  that  lien  ; 
as  where  he  by  contract  agrees  to  bo  paid  after  delivery  of  the  cargo, 
and  not  at  the  time  of  delivery. 

A  bill  of  ladinff  contained  this  form  :  **  Freight  for  the  same  goods  to 
be  paid  by  the  shippers ; "  and  in  the  margin  of  the  bill :  "Freight 
payable  one  month  after  sailing,  ship  lost  or  not  lost."  The  owner  of 
the  ship  on  the  arrival  at  her  destination  claimed  a  lien  on  the  goods  for 
the  freiffht,  and  refused  to  deliver  the  goods  to  the  consignees  until  the 
freight  nad  been  paid.  Held  (affirming  the  judgment  of  the  Supreme 
Court  of  ^ew  SoiUa  WaUs)  that  the  shipowner  haS  no  lien  on  the  goods 
consigned,  as  the  sum  claimed  was  not  freight,  properly  so  called,  and 
was  concluded  by  the  contract,  which  stipulated  for  a  payment  to  be 
made  in  lieu  of  freight,  and  to  be  made  at  a  fixed  period  having  no  re- 
ference to  the  delivery  of  the  goods. 

An  appeal  was  allowed  by  the  Supreme  Court  in  ^ew  South  WaUs  in 
JtUi/j  1855.  No  step  was  taken  in  England  by  the  Appellants  to  pro- 
secute the  appeal  either  by  entering  an  appearance  or  lodging  a  petition 
of  appeal.  The  transcript  was  transmitted  by  the  Court  below  to  the 
Council  Office.  Motion  by  Respondents  in  NovemhtTy  1856,  to  dismiss 
the  appeal  for  non-prosecution.  The  Judicial  Committee  declined  to 
make  any  order  upon  the  motion. 

Qmere,  If  the  Judicial  Committee  has  any  jurisdiction  over  an  appeal 
before  the  petition  of  appeal  is  lodged  and  referred  to  them  ? 
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South  Wales  against  the  Appellants,  they  both  agreed 
to  submit  the  following  special  case  for  the  opinion  of 
the  Court : — 

"  This  is  an  action  brought  by  the  Plaintiffs,  as  holders 
of  thp  bills  of  lading  annexed  hereto,  to  recover  from 
the  Defendants,  as  owners  of  the  ship  *  Allan  Kerr,' 
certain  goods  consigned  by  that  ship  under  the  said 
bills  of  lading.  The  freight  has  not  been  paid,  and 
the  Defendants  claim  to  be  entitled  to  hold  the  goods 
until  freight  be  paid. 

"The  question  for  the  opinion  of  the  Court  is, 
whether  the  Defendants,  as  owners  of  the  said  ship, 
are  entitled  to  detain  the  said  goods,  or  any  of  them, 
for  freight." 

There  were  four  bills  of  lading  annexed  to  the  case, 
three  of  which  stated  that  there  had  been  shipped  in 
The  '*  Allan  Kerr,''  then  in  the  harbour  of  Glasgow, 
and  bound  for  Sydneyj  the  goods  in  the  bill  specified, 
to  be  delivered  at  the  port  of  Sydney  unto  the  Re- 
spondents, or  their  assigns,  freight  for  the  same  goods 
to  be  paid  by  the  shippers,  at  rates  mentioned  in  the 
bills,  with  five  per  cent,  primage  and  average  accus- 
tomed ;  and  in  the  margin  of  each  bill  there  was  a 
note  as  follows : — "  Freight  payable  one  month  after 
sailing,  ship  lost  or  not  lost."  The  fourth  bill  of 
lading  was  like  the  rest,  except  that  the  consignees' 
names  were  omitted,  a  blank  being  left  instead,  but 
the  bill  was  endorsed  to  the  Respondents. 

The  special  case  having  been  argued,  the  Court 
took  time  to  consider,  and,  on  the  28th  of  April, 
1855,  gavp  judgment  in  favour  of  the  Respondents. 
Judgment  was  delivered  by  Sir  Alfred  Stephen,  the 
Chief  Justice,  as  follows: — '*  In  this  case,  which  was 
^rgp^d  before  us  thp  term  before  last,  we  announced 
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our  decision  in  the  following  term,  undertaking  to  pre- 
pare a  written  judgment,  as  the  question  is  one  of 
much  importance,  on  a  future  occasion.  That  judg- 
ment we  now  proceed  to  deliver.  The  action  is 
brought  by  the  consignees  of  certain  large  shipments 
of  goods,  against  the  owners  of  the  ship  'Allan  Kerr,' 
trading  lately  between  Glasgow  and  this  port,  for  the 
non-delivery  of  those  goocjs.  The  Defendants  admit 
the  receipt  q{  the  goods  in  Glasgow^  and  their  convey- 
ance hence  to  this  Colony  by  the  '4llcin  Kerr,'  under 
the  biljs  of  lading  presently  to  be  inentioned ;  but 
they  claim  a  right  to  detain  the  goods  for  the  freight, 
which,  it  is  admitted  by  the  Plaintiffs,  has  in  fact  not 
been  paid.  The  question  whether  that  right  exists 
under  the  circumstances  was  submitted  for  the  opi- 
nion of  the  Court  by  special  case  stated  for  that  pur- 
pose.  Jn  each  of  the  bills  of  lading  (there  being  four 
sets  fpr  separate  parcels  of  goods  respectively),  the 
shipment  is  §t^ted  to  be  by  '  Dickson  &  Co.'  The 
goods  are  piade  delivjerable  in  three  instances  to 
'  Messirs.  Kirchner  &  Co.*  (the  Plaintiffs)  or  their  as- 
signs. In  the  fpiirth  the  goods  are  deliverable  Jo 
*  order '  or  assigns,  and  indorsed  to  the  Plaintiffs.  In 
each  case  the  freight  is  made  payable  as  follows : — 
'Freight  fpr  the  said  goods  to  be  paid  by  the  shippers' 
at  cert^ir^  r^tes  speci^ed  ;  and  in  the  margin  of  e^ch 
bill  are  the  following  words,  'Freight  payable  one 
month  after  sailing,  ship  lost  or  not  lost.'  It  did  not 
appear  in  what  character  Dickson  &  Co.  were  shippers; 
whethejr  as  principals  selling  the  gqods  Jo  the  Plain- 
tiffs, or  consigning  them  Jo  the  Plaintiffs  for  sale,  or  as 
tbeinse}ves  agents,  prqcuring  the  goods  fpr  the  Plain- 
tiffs, pr  for  8on)p  Jhird  p^rty.  Thp  'Allan  Kerr'  yas  a 
gei]fefst}  ^hip.     Jhq  Pefendapts'  counsel  maint^ned 
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that  the  payment  of  freight  was  a  condition,  in  every 
case,  where  not  clearly  and  unequivocally  abandoned, 
precedent  to  the  right  of  possession;  and  that  here  the 
condition  was  not  abandoned ;  that  a  lien  on  goods 
for  freight  was  not  waived,  even  by  the  taking  of  a 
negotiable  bill,  if  it  were  dishonoured  before  delivery 
of  the  goods,  and  certainly  not,  therefore,  by  merely 
looking  in  the  first  instance  to  the  shipper.  It  was 
suggested  that  the  latter  might  perhaps  be,  as  he 
often  was,  the  consignee's  agent  only,  or  that,  on  the 
contrary,  the  consignee  might  be,  as  more  frequently 
happened,  the  agent  and  factor  of  the  shipper;  and 
that,  in  either  case,  the  claim  of  the  consignee  to 
obtain  the  goods,  while  the  freight  remained  unpaid, 
was  untenable.  In  the  one  case  the  consignee,  it  was 
said,  would  be  liable,  as  the  actual  contractor,  for  the 
payment.  In  the  other  he  was  reasonably  bound  to 
pay  as  an  agent  on  behalf  of  his  contracting  principal. 
But  in  any  event  it  was  urged  the  goods  were  liable  : 
and  the  shipowner  was  not  bound  to  deliver  them  till 
the  stipulated  price  for  their  carriage  had  been  paid  by 
somebody.  As  to  the  arrangement,  that  the  amount 
should'  be  paid  whether  the  ship  was  lost  or  not,  that 
was  a  mere  matter  of  shifting  the  burthen  of  in- 
surance. Ordinarily,  the  shipowner  insures  his  freight. 
Here,  in  consideration,  doubtless,  of  a  reduced  rate, 
the  owner  of  the  goods  took  the  risk  himself.  For 
the  Plaintiffs  it  was  submitted,  that  in  this  case  there 
never  had  been  a  contract  for  freight;  that  freight 
was  a  reward  payable  for  the  conveyance  of  goods 
from  one  stated  place  to  another ;  but  that  the  stipu- 
lation here  was  for  a  payment,  in  lieu  of  freight,  to  be 
made  absolutely  a  month  after  the  sailing  of  the  vessel, 
whether  the  goods  should  then  have  been  conveyed  to 
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their  destination,  or  indeed  should  ever  be  so  con- 
veyed, or  not ;  and  that  to  secure  this  arrangement 
the   Defendants    naade   the   amount  payable   by  the 
shipper,  thereby  excluding  the  consignee  (and  conse- 
quently his  goods)  from  liability  to  the  payment.     A 
lien  under  such  circumstances,  it  was  insisted,  could 
not  be  maintained.     The  following  cases  (in  addition 
to  sundry  passages  from  Abbott  *  On  Shipping ')  were 
cited : — Andrew  v.  Moorhouse  (5  Taunt.  435) ;  Howard 
V.  Tucker  (1  Bar.  &  Ad.  712) ;  Birley  v.  Gladstone  (3 
Mau.  &  Sel.  215);  Lucas  v.  Nockells  (4  Bingh.  741) ; 
Christie  v.  Lewis  (2  Brod.  &  Bingh.  443) ;  Crawshay  v. 
Homfray  (4  Bar.  &  Aid.  50);   Chase  v.  Westmore  (5 
Mau.  &  Sel.  180) ;  Campion  v.  Colvin  (3  Bingh.  N.  C. 
26);  Towne V.Lewis  (7 Com.  Ben.  Rep.  608).  We  are 
of  opinion,  under  the  circumstances  stated  in  this  case, 
that  the  Plaintiffs  are  entitled  to  recover  the  goods  in 
contest  without   payment  of  the   sums   claimed   as 
freight  by  the  Defendants.     It  is  clear  that  in  the  true 
sense  of  the  term  the  amount  in  each  case  contracted 
for  was  not  freight,  nor  could  it  be  recovered  by  that 
name.  Abbott  'On  Shipping*  (8th  ed.),  p.  406;  Blakey 
V.  Dixon  (2  Bos.  &  Pul.  321) ;   and  Andrew  v.  Moor- 
house  (5  Taunt.  435).     The  money  was,  as  the  Plain- 
tiffs rightly  have  contended,  a  remuneration  for  re- 
ceiving the  goods,  with  a  qualified  contract  to  convey 
them,  not  a  reward  for  the  actual  conveyance.    Now, 
the  foundation  of  the  right  of  lien  is,  we  take  it,  ordi- 
narily service  rendered  to  the  chattel  by  conferring  on 
it  additional  value.     Jackson  v.  Cummins  (5  Mee.  & 
Wels.  342).     A  lien  arises  also,  in  some  cases,  by 
rescuing  the  chattel  from  destruction,  as  in  the  in- 
stance of   salvage;    or   it   may  arise   by  agreement 
expressed   between   the  parties,  or   implied   by  the 
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existence  of  usage.  (See  our  recent  judgment  in  the 
case  of  Kirchner  v.  Venus,  4th  Term.  1854.)  On 
which  of  these  grounds  could  the  claim  be  rested 
here  ?  In  the  case  of  carriers,  whether  by  land  or 
water,  as  in  the  case  of  innkeepers,  the  right  appears 
to  be  founded  on  the  custom  of  the  realm.  The  lien, 
hpweyer,  here  also  (so  far  as  we  can  ascertain)  is  in 
respect  of  service  renderecj?  In  other  words,  it  springs 
from  the  conveyance  of  tlje  goods.  We  find  no  au- 
thority for  saying  that  a  lien  exists  for  money  payable, 
not  on  that  account,  but  under  a  contract  which  sti- 
pulates for  payment  irrespective  of  the  conveyance. 
{t  may  be  urged  that  when  the  service  has  in  fact 
been  rendered,  this  lien  then  at  least  will  arise;  but  for 
what?  Not  for  freight,  because  freight  (that  is  to 
say,  reward  for  the  conveyance)  has  been  excluded  by 
the  contract.  Something  else,  not  being  freight,  is 
thereby  made  payable.  In  the  absence,  however,  of 
any  agreement  to  that  effect,  has  the  shipowner  a 
right  of  lien  for  anything  e:^cept  freight  ?  Assuming, 
however,  that  a  lien  might  exist  in  respect  of  money 
thus  made  payable  (notwithstanding  its  not  being 
height,  nor  due  for  conveyance  performed),  provided 
it  were  payable  by  the  consignee,  the  next  question  is, 
whether  here  the  amount  be  so  payable.  The  terms 
q{  the  coiitract  show  that  it  is  not ;  for  the  freight  (so 
called)  is  expressly  made  payable  by  the  consignor; 
Qnd  to  make  it  clear  that  payment  by  the  consignee 
was  neypr  contep^plated,  words  are  introduced  stipu- 
lating for  it  within  a  month  after  sailing,  and  whether 
tl)e  goods  sliould  ever  reach  the  port  of  delivery  or 
not.  The  case,  therefore,  stands  thus:  A  contract 
has  been  made  by  these  Defendants  through  their 
agent,  the  master  of  the  vessel,  with  the  shipper  of 
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the  goods,  to  deliver  them  to  the  consignees,  in  con-       I866-7. 
sideration  of  certain  sums  which  that  shipper  is  to        Ho^ 
pay  ^t  a  certain  date,  whether  the  ship  be  then  lost  or     kuichhii^ 
not.     The  Plaintiffs,  beiqg  such  consignees,  are  pre- 
sumably in  their  own  right  the  owners.     Coleman  v^ 
Ijambert  (5  Mee.  &  Wels.  502).   They  are,  at  any  rate, 
by  the  tertps,  or   the   indorsement,  of  the  bills  of 
lading,  ponstituted  the  owners,  to  whom  delivery  of 
the  goods  is  to  be  ipade.     The  Plaintiffs  claim  the 
possession  therefore  (although  not  as  assignees  of  the 
contr^t  to  which  they  are  presumably  strangers), 
under  the  instruments  of  title  thus  conferred,  with  no 
indication  or  mpans  of  knowledge  thepce  derivable, 
that  the  carriage   money   of   these   goods — or   sum 
agreed  Qn  in  lieu  of  carriage  moneyr-*has  npt  been 
paid,  but  with  pQtice  on  the  contrary  th^t  it  was  to 
be  paid  by  another  party  at  a  date  then  past.      They, 
therefore,  have   apparently  nothing  to  do  with  the 
payment.     The  goods  obviously  were  not  looked  to 
for  payment ;  for  whatever  their  fate,  the  shipper,  the 
person  trusted,  was  equally  to  be  liable.     Why  then 
should  bis  default  create  in  these  owners,  or  impose 
on  their  goods,  responsibility  for  the  payment  ?     We 
think  that  such  a  claim  cannot  be  supported  ;  but 
that  by  stipulating  for  a  payment  in  lieu  of  freight,  to 
he  q3a4e  at  a  fixed  period  having  no  reference  to  the 
delivery  of  the  goods,  and  by  the  shipper,  not  the 
consignees,  tl)e  sqpppsed  right  pf  lien,  or  of  resorting 
to  any  other  party,  has  been  4estroyed.    A  lien  which 
^as   once   commenced,  but  been  suspended  by  the 
takipg  of  security,  or  the  giving  pf  credit,  may  be 
rpyive4  by  failure  of  the  security,. pr  perhaps  by  non- 
p^yipent  after  expiry  pf  the  crefjit.     Stevm^on  v. 
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Blakelock  (1  Mau.  &  Sel.  543).  But  Lord  E//en- 
borough  in  tliat  case  states  the  general  rule  of  law 
to  be,  that  'Where  there  is  an  express  antecedent 
contract  between  the  parties,  a  lien,  which  grows  out 
of  an  implied  contract,  does  not  arise.'  That  po- 
sition was  established,  indeed,  by  the  cases  there  cited 
in  page  539.  When,  however,  did  the  lien  commence 
in  this  case  ?  Not  when  the  goods  were  shipped ; 
for  their  reception  was  but  one  step  preparatory  to 
conveyance,  and  it  was  under  an  express  contract 
(antecedent,  therefore,  to  the  earning  of  freight),  by 
which  one  month's  credit  was  to  be  given,  for  a 
demand  which  never  could  have  arisen  under  an 
implied  contract.  So  that  the  demand  itself  had 
no  existence  until  that  credit  had  expired.  The  case, 
therefore,  on  the  ground  alone  of  credit  having  been 
originally  given,  would  seem  to  be  not  distinguishable 
on  principle  from  those  of  Hutton  v.  Bragg  (7  Taunt. 
14),  and  Raitt  v.  Mitchell  (4  Camp.  146),  mentioned 
in  Lucas  v.  Nockells  (4  Bingh.  735).  In  the  first 
and  last  mentioned  cases  the  reliance  on  the  personal 
credit  of  the  freighter  may  appear  to  have  been  more 
plainly  marked.  But  this  case  is  stronger  in  respect 
that  the  question  arises  between  the  shipowner  and 
persons  who  never  contracted  with  him,  nor  ever 
employed  his  ship ;  and  never,  therefore,  agreed  to 
pay  freight  under  any  circumstances,  nor  are  (so  far 
as  we  can  discover)  morally  bound  to  see  it  paid. 
The  contract  for  freight,  indeed,  always  is  with  the 
shipper.  But  if  the  freight,  by  the  terms  of  the  bill 
of  lading,  be  payable  by  the  consignee,  and  the  latter 
accept  the  goods,  he  will  then  become  liable,  the  law 
implying  under  such  circumstances  a  promise  to  pay 
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on  a  new  contract  of  his  own.  Here  no  such  question 
can  arise.  But  it  was  suggested  the  Plaintiffs  may 
have  owned  these  goods  at  the  time  of  shipment,  and 
if  so,  the  contract  by  their  agent,  shipping  the  goods 
on  their  account,  will  render  the  Plaintiffs  or  their 
goods  liable  for  the  freight.  For  this  no  authority 
was  cited.  Taking  it,  however,  that  such  might  be 
the  state  of  things  under  ordinary  circumstances,  see 
Domett  V.  Beckford  (5  Bar.  &  Ad.  521);  and  assuming 
that  credit  was  not  here  given  exclusively  to  the 
agent,  the  difficulty  would  still  remain  to  be  disposed 
of,  that  the  contract  made  was  not  for  freight,  and  the 
question  would  equally  arise,  whether  a  lien  on  goods 
can  be  supported  in  such  a  case  as  for  freight.  If, 
on  the  other  hand,  adopting  the  converse  suggestion, 
we  assume  that  these  Plaintiffs  are  only  agents,  and 
that  the  goods  have  throughout  belonged  to  the 
shipper,  the  same  answers  would  present  themselves. 
In  either  case  the  ownership  of  the  goods,  as  between 
the  shipper  and  the  consignee,  would  not  have 
changed,  but  the  express  contract  in  each  would  ex- 
clude the  supposition  of  an  implied  one ;  and  it 
would  still  have  to  be  considered  whether  a  shipowner 
can  claim  a  lien,  which  the  law  gives  him  for  carrying 
goods  to  their  assigned  destination  (in  respect  of 
the  additional  value  thereby  conferred  on  them), 
when  he  has  in  effect  abandoned  all  remuneration  for 
such  carriage  by  substituting  a  payment  to  be  made 
at  all  events,  whether  the  goods  be  in  fact  carried  or 
not  to  that  destination.  The  provision  for  that  pay- 
ment, moreover,  by,  not  the  consignees,  but  the 
party  shipping  the  goods,  may  materially  affect  the 
claim,  whether   credit  was  or  was  not   exclusively 
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giveti  to  him  ;  and  whether  the  consignees  be  the 
principals  or  be  agents  only ;  for,  if  agents,  they  may 
have  advanced  money  on  the  goods  before  arrival,  in 
thfe  natural  expectation  that  all  freight  was  paid  ;  or, 
if  principals,  they  may  have  accepted  a  draft  for  the 
freight  relying  on  such  payment ;  and  if  not  in  either 
predicament,  yet  with  a  bill  of  lading  so  framed,  if 
the  goods  can  be  detained  for  the  money,  the  con- 
signee must  ever  be  at  the  carrier's  mercy ;  for  if 
on  the  arrival  of  the  goods  he  asserts  that  the  amount 
is  unpaid,  how  is  the  consignee  to  prove  the  contrary? 
There  is  nothing  before  us,  however,  from  which  we 
dan  infer  that  the  relation  of  principal  and  agent,  as 
supposed,  did  in  fact  exist  between  these  Plaintiffs  and 
the  fehipper.  The  latter  may  have  sold  the  goods  to 
them,  or  have  been  the  broker  merely  of  some  other 
Vendor ;  and  in  either  case  no  property  in  the  goods 
may  hdVe  passed  to  the  consignees  until  after  ship- 
ttietit.  The  freight,  moreover,  by  stipulation,  or  the 
course  bf  dealing,  may  havfc  been  a  matter  with  which 
they  were  expressly  to  have  nothing  to  do.  Dealing 
with  the  case  as  stated  on  the  record,  we  can  deter- 
itiine  only  that  the  Plaintiffs  were  legally  owners  of 
the  goods  at  the  time  of  the  detention ;  but  how  or 
when  they  became  so,  further  than  the  bills  of  lading 
respectively  indicate,  we  have  no  knowledge.  A  lien 
is  a  right  to  detain  goods  till  satisfaction  is  made  of  a 
demand  due  in  respect  of  them.  But  to  exercise  a 
lien  in  such  a  case  as  this  would  be  to  detain  the 
goods  at  a  time  when  possibly  the  demand  may  have 
been  satisfied  ;  and  the  special  agreement,  we  think, 
is  so  inconsistent  with  the  very  nature  of  lien,  as  to 
exclude  the  common  law  right  which  the  shipowner 
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usually  enjoys  for  goods  catried  by  him.  Our  judg- 
ment,  therefore,  on  the  special  case  stated  in  this 
action  is  for  the  Plaintiffs." 

The  Appellants  applied  to  the  Supreme  Court  for 
leave  to  appeal  to  England,  which,  by  an  Order  dated 
the  28th  of  July^  1855,  was  granted. 

No  steps  having  beeti  taken  by  the  Appellants  to 
prosecute  the  appeal,  and  no  petition  of  appeal  having 
been  lodged  at  the  Council  Office,  the  Respondents 
now  moved  to  dismiss  the  appeal  for  want  of  prose- 
cution. The  transcript  had  been  transmitted  to  the 
Council  Office  under  the  Order  of  Council  of  13th 
of  June,  1853,  but  no  agent  had  been  appointed  to 
act  on  behalf  of  the  Appellants. 

Mr.  Manisty  in  support  of  the  motion. 

A  question  being  raised  whether  the  Court  had  ju- 
risdiction to  make  an  Order  to  dismiss  in  such  cir- 
cumstances, there  being  no  petition  of  dppeal  to  Her 
Majesty  lodged  in  the  Privy  Council  Office,  and  no 
reference  of  such  appeal  to  the  Judicial  Committee, 
their  Lordships  declined  to  make  any  Order  upon  the 
motion  (a). 

The  Appellants  having,  however,  subsequently  ap- 

*  Present:  The  Eight  Hon.  Dr.  Lushington,  the  Right  Hon. 
The  Lord  Justice  Knight  Bruce,  the  Hight  Hon.  Sir  Edward  Eyan, 
the  Eight  Hon.  The  Lord  Justice  Turner,  and  the  Eight  Hon.  Sir 
John  Fatteson. 

(a)  Upon  this  point,  see  Gungadhur  Seal  v.  Sreemutty  Radda- 
money  Dossee  (9  Moore's  P.  C.  Cases,  411),  where  it  was  held  hy 
the  Judicial  Committee  that  they  had  no  jurisdiction  to  entertain 
an  application  for  extension  of  time  to  appeal  until  the  petition  of 
appeal  was  lodged ;  see  also  Cutto  v.  Gilbert  (9  Moore's  P.  C.  Cases, 
131)  upon  the  same  point 
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peared  and  taken  the  proper  steps  for  prosecuting  the 
appeal,  the  same  now  came  on  for  hearing. 

Sir  Frederic  Thesiger,  Q.  C,    and  Mr.  Ayrton^ 
for  the  Appellants. 

The  judgment  of  the  Court  below  is  contrary  to  law 
and  the  facts  stated  in  the  special  case.  The  Court 
held,  that  our  lien  for  freight  was  concluded  by  the 
contract  contained  in  the  bills  of  lading,  but  we  sub- 
mit that  the  moneys  payable  for  the  conveyance  of 
the  goods  were  by  the  bills  of  lading  taken  to  be,  and 
were,  both  in  fact  and  in  law,  freight ;  and  that  there 
was  no  ground  for  the  Court  below  holding  to  the 
contrary.  Freight  is  an  inchoate  right  which  com- 
mences on  the  beginning  of  the  voyage  and  con- 
tinues to  the  end.  The  Appellants,  the  owners  of 
the  ship,  had,  therefore,  a  lien  on  the  goods  shipped 
on  board  their  vessel  for  freight.  Whether  the 
freight  is  payable  either  before  or  contemporaneously 
with  the  delivery  of  the  goods,  the  lien  on  the  goods 
still  remains.  Assuming  the  moneys  could  not  pro- 
perly be  called  freight,  yet  the  same  being  payable 
for  the  conveyance  of  the  goods,  and  there  being 
nothing  in  the  contract  inconsistent  with  the  deten- 
tion of  the  goods  until  the  same  were  paid,  the 
Appellants  were  legally  entitled  to  detain  the  goods 
until  the  stipulated  price  of  their  carriage  was  paid. 
Their  lien  as  shipowners  for  freight  was  not  waived 
by  the  bills  of  lading.  They  referred  to,  and  com- 
mented upon,  the  following  cases :  Lucas  v.  Nockells  (a) , 
Alsager  v.  The  St.  Katherine^s  Dock  Co.  (6),  Blakey 
V.  Dixon  (c),  De  Silvale  v.   Kendall  (d),   Manfield  v. 


(a)  4  Bingh.  7j29. 
(c)  2  Bos.  &Pul.  321. 


(6)  U  Mee.  &  Wels.  791, 
(rf)  4  Mftu.  k  Sel.  37. 
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Maitland  (a) ,  Curling  v.  Long  (b) ,  Raitt  v.  Mitchell  (c) , 
Hutton  V.  Bragg  (d),  Campion  v.  Colvin  (e),  Tindall  v. 
Taylor  (/),  /Sma/2  v.  Moates  (jr),  Christie  v.  Let(;i5  (A). 

Mr.  Manisty^  Q.  C,  and  Mr.  if.  James,  for  the 
Respondents. 

Upon  the  true  construction  of  the  bills  of  lading, 
it  is  clear,  that  the  Respondents  were  not  liable 
to  pay  the  money  claimed  by  the  Appellants  as  freight 
for  the  carriage  of  the  goods  in  question.  Freight  is 
the  reward  for  the  conveyance  of  goods  from  one 
stated  place  to. another,  but  here  there  has  been  no 
contract  for  freight.  The  stipulation  made  by  the 
bills  of  lading  was  for  a  payment  in  lieu  of  freight, 
to  be  made  within  a  month  after  the  sailing  of  the 
vessel,'  whether  the  goods  were  conveyed  to  their  des- 
tination or  not.  The  Appellants'  argument  that  a 
lien  on  the  goods  for  freight  in  such  circumstances 
was  not  waived,  cannot  be  maintained.  They  cited 
and  relied  on  Coleman  v.  Lambert  (i),  Andrew  v.  More- 
house  (J),  Stevenson  v.  Blakelock  (fc).  Chase  v.  West- 
more  (/),  Campion  v.  Colvin  (m),  Christie  v.  Lewis  (n), 
Thompson  v.  Gillespy  (o),  Hutton  v.  Bragg  {p). 

The  Right  Hon.  Lord  Wensleydale  : 
In  this  case  their  Lordships  have  had  the  advantage 
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(a)  4  Bar.  &  Aid.  582. 
(c)  4  Camp.  146. 
(e)  3  Bingh.  N.  C.  17. 
Ig)  9  Bingh.  574. 
{%)  6  Mee.  &  Wels.  505. 
(k)  1  Mau.  &  Sel.  543. 
(m)  3  Bingh.  N.  C.  26. 
(o)  5  Ell.  &  Bla.  209. 

VOL.   XI. 


(h)  1  Bos.  &  Pul.  634. 

{d)  7  Taunt.  14. 

(/)  4  Ell.  &  Bla.  219. 

(h)  2  Brod.  &  Bingh.  410. 

ij)  5  Taunt.  435. 

(/)  5  Mau.  &  Sel.  180. 

(n)  2  Brod.  &  Bingh.  443. 

(f)  7  Taunt.  14. 
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of  the  very  elaborate  judgment  of  the  Chief  Justice 
Stephen,  and  also  of  the  able  argument  at  this  Bar, 
which  has  certainly  been  conducted  with  great  inge- 
nuity upon  the  part  of  the  Appellants,  and  we  have 
now  to  decide  whether  or  not  the  judgment  of  the 
Court  below  ought  to  be  affirmed.  We  are  all  clearly 
of  opinion  that  it  must  be  affirmed. 

The  question  lies  in  ^he  narrowest  possible  compass, 
and  we  have  no  doubt  as  to  the  law  upon  the  subject, 
which  is,  that  for  freight,  properly  so  called,  that  is, 
for  the  carriage,  conveyance,  and  delivery  of  goods,  a 
shipowner  is  entitled  to  a  lien  upon  the  cargo,  unless 
he  has  entered  into  a  contract  at  variance  with  that 
lien  ;  as,  for  example,  in  some  of  the  cases  which  have 
been  cited  in  the  argument,  where  the  contract  is  to 
pay  after  the  delivery  of  the  cargo,  and  not  at  the 
time  of  the  delivery  of  the  cargo. 

The  question  here  resolves  itself  simply  into  the 
construction  of  a  written  instrument,  the  bill  of  lading, 
which  governs  the  conditions  for  payment,  and  we  can 
decide  that  only  by  reference  to  the  instrument  itself, 
without  having  any  evidence  of  the  usage  of  the  trade 
at  Glasgow,  from  which  port  the  goods  were  shipped, 
and  with   respect  to  which,  whether  such  evidence 
was  admissible  or  not,  is  a  matter  upon  which  their 
Lordships  are  not  called  upon  to  give  an  opinion. 
Our  duty  is   a  very  simple   one;   to  look  and   see 
whether,  according  to  the  provisions  of  the  bill  of 
lading,  the  freight  stipulated  for,  is  such  as  to  give 
the  shipowner  a  lien  on  the  goods.    It  has  been  urged, 
that   notwithstanding    the    apparently    contradictory 
terms  of  this  instrument  as  to  the  payment  of  the 
freight,  the  shipowner  was  to  have  a  lien  upon  the 
cargo,  however  difficult  it  may  be  to  reconcile  such 
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lien  with  some  of  the  provisions  of  the  instrument ; 
yet,  that  if  such  express  stipulation  exist  it  would 
prevail,  notwithstanding  the  great  inconvenience 
which  has  been  pointed  out  in  the  argument. 

We  have,  then,  to  decide  whether,  looking  at  the 
whole  of  the  instrument  together,  there  is  any  con- 
tract between  the  parties  that  will  give  the  shipowner 
a  right  of  lien.  There  is  no  such  contract.  The 
freight  was  to  be  paid  one  month  after  the  sailing 
of  the  ship,  irrespective  of  the  safe  delivery  of  the 
goods,  and  was  to  be  paid  by  the  shipper,  not  by 
the  consignees  of  the  goods.  Their  Lordships  are 
perfectly  satisfied  that  in  this  instrument  the  word 
"  freight"  is  not  used  in  the  sense  that  will  give  a 
right  of  lien,  and  that,  therefore,  there  was  no  lien 
upon  the  cargo;  and  that  the  judgment  of  the  Court 
below  must  be  affirmed,  with  costs. 


85 


1856-7. 
Uow 

V. 
KiBCHirSR. 


d2 


36  CASBS  BEFORE  THE  PRIVY  COUNCIL. 


ON  APPEAL  FROM  THE  SUDDER  DEWANNY 
ADAWLUT,  NORTH-WESTERN  PROVINCES. 

Nana  Narain  Rao         ...  Appellant^ 

AND 


HuRREE   Punt    Bhao    and    Shree 
Newas  Rao       -        -        -        - 1 


E  I 

y  Respondents.' 


29th  Nov.,  xHIS  was  an  application  by  the  Respondents  for 
sJZ^Z^  special  leave  to  enter  a  cross  appeal  against  portions 
Orossappeal  of  a  decree  of  the  Sudder  Court,  appealed  from  to 

allowed  from  ■■•  * 

pifft  of  a  de-  England,  so  far  as  it  affected  their  interests  in  that 

cree  of  the        J^^^^^ 
Sudder  Court    oecree. 

^^^^kind^  The  petition  stated,  that  by  a  decree  of  the  Sudder 
although  the  Dewanny  Court  of  the  North- Western  Provinces, 
had^otap-  dated  the  2nd  of  April,  1855,  made  on  an  appeal 
plied  in  A<iia  f^^jj^  ^  decree  of  the  Zillah  Court  of  Cawnpore,  in 

for  leaye  to  ...  .  .  r       ^ 

appeal  within  a  suit  in  which  the  Petitioners  (the  Respondents) 
time^rt^e  were  the  Plaintiffs,  and  the  Appellant  (Nana  Narain 
Respindenu    jj^^n  ^^g  jj^g  Defendant,  that  Court  decided  in  favour 

being  mis-  ^  ^  ' 

taken  in  the     of  the  Petitioners    for   two-thirds  of   the   two   ana 

practice  of 

the  Judicial 

Committee  *  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 

upon  a  croM     rpj^^   j^^j.^  Justice   Knight  Bruco,  the  Right  Hon.    Sir  Edward 

Such  croM     Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right 

appeal  di-         Hon.  Sir  John  Patteson. 

rected  to  be 

prosecuted 

and  heard  upon  one  printed  case,  if  the  principal  appeal  was  proceeded 

with ;  but  in  the  event  of  the  principal  appeal  being  dismissed  for  want 

of  prosecution,  liberty  was  reserve    to  the  Respondents  to  prosecute  the 

cross  appeal  as  a  separate  appeal. 
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eight  pice  share  in  Mouza  Bheekur;    also  for  two- 
thirds  of  a  two  ana  share  of  Mouza  Brishur;  also 
for  two-thirds  of  each  of  the  two  dwelling-houses  and 
gardens  specified  in  the  Appellant's  schedule ;  and 
also  for  Rs.  3,10,226.    10.  2.,  being  two-thirds  of 
the  value  of  the  property,  with  interest  and  mesne 
profits  from  the  date  of  the  institution  of  suit  to  that 
of  obtaining  possession,  with  costs  in  both  Courts ; 
and  the  Court  dismissed  the  rest  of  the  Petitioners' 
claim  which  related  to  Lallpore  and  BulwaporCy  which 
the   Court   found  that  the  Appellant  was   the  sole 
proprietor  of  by  purchase,  and  the  excess  in  their 
valuation  of  the  personal  property.     That  the  Ap- 
pellant appealed    from    this    decree,   and   that   the 
transcript  had  arrived  in  England^  but  that  no  steps 
had  yet  been  taken  by  the  Appellant,  who  had  not 
put  in  an   appearance.      That   the   Petitioners   had 
applied  to  the  Sudder  Court  for  a  review  of  judgment 
with  regard  to  the  two  last  portions  of  the  decree 
regarding  the  Mouzas  Lallpore  and  Bulwapore,  and 
the  finding  of  the  Court  as  to  the  whole  of  the  per- 
sonal or  moveable  estate,  which  the  Sudder  Court 
had  rejected.     That  the  Petitioners  had  instructed 
agents  in  England  to  obtain  at  the  hearing  of  the 
appeal,  a  reversal  of  the  two  portions  of  the  decree 
affecting  them,  believing  that  they  would  be  entitled 
to  state  their  objections  at  the  hearing,  to  such  two 
portions  of  the  decree,  and  to  obtain  a  reversal  of 
the  decree,  so  far  as  had  relation  to  those  portions, 
without  any  formal  and  separate  appeal  being  insti- 
tuted by  them,  such  being  the  practice  of  the  Sudder 
Courts   in  India,  when  an  appeal  was   brought   by 
one  party  from  the  decree   of   the   Zillah  Judge  to 
the  Sudder  Dewanny  Adawlut,  and  that  relying  on 
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that  practice  they  had  not  applied  to  the  Sudder 
Dewanny  Adawlut  for  leave  to  appeal  against  the 
decree  within  six  months,  the  time  prescribed  for 
presenting  a  petition  of  appeal.  That  they  had 
been  advised  that  they  had  acted  in  error,  and  that 
it  was  necessary  for  them  to  institute  a  separate  or 
cross  appeal  against  so  much  of  the  decree  as  related 
to  the  two  portions  aforesaid;  and  the  Petitioners 
forayed  that  leave  might  be  granted  to  them  to  appeal 
against  such  two  portions  of  the  decree  of  the  Sudder 
Court. 

Mr.  Leith  in  support  of  the  petition. 

Their  Lordships  granted  the  application  upon  the 
terms  contained  in  the  following  Order  in  Council : — 

**That  leave  be  granted  to  Hurree  Punt  Bhao  and 
Shree  Newas  Rao,  to  enter  and  prosecute  their  cross 
appeal  from  so  much  of  the  decree  of  the  Sudder 
Dewanny  Adawlut  of  the  2nd  of  Aprily  1855,  as 
regards  the  Mouzas  Lallpore  and  Bulwapore,  and  also 
from  the  finding  and  decree  of  that  Court,  as  to  the 
amount  and  value  of  the  personal  and  moveable  estate 
and  property  of  Soobadar  Ramchunder  Punt,  upon 
lodging  in  the  Council  Office  the  certificate  of  a  re- 
cognizan(fe  to  be  entered  into  by  some  proper  person 
(to  be  approved  by  the  Registrar  of  the  Privy  Coun- 
cil) ^  before  one  of  the  Barons  of  Her  Majesty's  Court 
of  Exchequer,  in  the  penalty  of  £300  sterling,  condi- 
tioned to  pay  such  costs  as  might  be  awarded  by  their 
Lordships  in  case  the  appeal  be  dismissed,  and  the 
cross  appeal  to  be  prosecuted  ^nd  come  on  for  hearing 
on  one  printed  case,  and  on  the  same  pritited  transcript 
record  aft  the  principal  appeal  in  this  suit,  provided 
the  same  be  duly  proceeded  with  by  the  Appellant 
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herein ;  but  if  such  principal  appeal  be  dismissed  for 
non-prosecution,  then  the  Petitioners  were  to  be  at 
liberty  to  prosecute  their  cross  appeal  as  a  separate 
cause." 
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ON  APPEAL  FROM   THE  SUPREME  COURT 

AT  BOMBAY. 

Stafford  Bettesworth  Haines     -     Appellant^ 

AND 
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Respondents: 


1  HE  appeal  in  this  case  was  brought  from  a  judg-  2nd  Dec. 
ment  bf  the  Siipreme  Court  at  Bombay y  which  refused  ^J^^ 
an  application  tb  discharge  the  Appellant  out  of  the  A.,  in  the 
custody  of  the  Sheriflf  of  Bombay,  and  to  have  satis-  Sheri^and 

confined  in  the 
gaol  at  Bom- 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Eight  Hon.  ^i^fe^ecu- 

Sir  Edward  Ryan,  the  Right  Hon.  Sir  John  Dodson,  the  Right  Hon.   tion  issued 

Sir  John  Patteson,  and  the  Right  Hon.  Sir  Lawrence  Peel.  against  him 

upon  a  judg- 
ment of  the 
Sapremo 
Court  at  Bombatff  was  permitted  by  the  Sheriff,  with  the  sanctiou  and 
authority  of  the  judgment  creditors,  bv  reason  of  illness,  to  go  out  of 
prison,  and  temporarily  reside  outside  the  precincts  of  the  gaol,  upon  the 
condition  that  he  should  continue  under  the  surveillance  of  the  Sheriff's 
officers,  and  to  which  condition  A.  agreed,  and  continued  for  a  time  to 
reside  out  of  gaol  at  a  private  house,  where  he  was  constantly  under 
such  surveillance.     Upon  A.'b  becoming  convalescent,  the  Sheriff,  at 
the  instance  of  the  judgment  creditors,  took  him  hack  to  gaol.     Upon 
an  application  by  A.,  to  the  Supreme  Court  at  Bonihay,  to  discharge  him 
out  of  cuBtodv,  on  tne  ground  that  the  writ  of  execution  was  satisfied, 
that  Court  held,  that  A.,  having  agreed  to  the  condition  imposed  on  him 
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2)^56^       faction  entered  of  a  judgment  obtained  by  the  Respon- 
dents against  him. 

The  facts  of  the  case  were  these : — 
On  the  25th  of  August,  1854,  an  action  on  pro- 
mises was  brought  in  the  Supreme  Court  of  Bombay 
by  the  Respondents,  against  the  Appellant.  On  the 
26th  of  the  same  month  the  Appellant  was  arrested 
by  the  Sheriff  of  Bombay  on  mesne  process  issued  out 
of  that  Court  in  the  action,  and  imprisoned  in  the 
gaol  of  Bombay.  On  the  4th  of  January ,  1 855,  a  verdict 
in  the  action  passed  against  the  Appellant,  and,  on  the 
22nd  of  the  same  month,  judgment  was  signed  for  the 
Respondents,  for  Rs.  2,79,917,  for  damages  and  costs, 
and  a  writ  of  Ca.  Sa.  issued  against  the  Appellant, 
under  which  writ  he  was  detained  by  the  Sheriff  in 
gaol.  During  his  imprisonment  in  the  gaol,  the  Appel- 
lant was  in  a  bad  state  of  health,  which  being  reported 
by  the  medical  officer  of  the  gaol  to  the  Government 
of  Bombay,  that  officer  was  desired  by  the  Government 
to  state  "  whether  he  considered  it  absolutely  requisite 
for  his  (the  Appellant's)  recovery,  that  he  should  be 
temporarily  released  from  his  present  confinement." 
The   medical   officer   reported,   that    "  a  temporary 


by  the  judgment  creditors,  of  continuing  in  the  custody  of  the  Sheriff's 
officers  whue  out  of  gaol,  was  estopped  from  saying  that  he  was  out  of 
the  Sheriff's  custody  when  he  was  permitted  to  leave  the  gaol,  and  that 
a  change  of  the  place  of  imprisonment  in  such  circumstances  did  not 
amount  to  a  discharge  out  of  custody.  Such  judgment  affirmed,  upon 
appeal,  by  the  Judicial  Committee. 

Where  an  execution  creditor  is  willing  to  allow  a  debtor  to  go  out  of 
prison  for  a  temporary  purpose,  the  custody  continuing,  the  Sheriff  may 
refuse,  unless  ordered  by  a  rule  of  Court ;  but  if,  without  any  rule  of 
Court,  all  parties  agree  to  the  debtor  leaving  the  prison,  and  from  a 
laxity  of  surveillance  of  the  Sheriff's  officers  the  debtor  escapes,  it  is  a 
question  of  fact  for  the  jury,  if  the  judgment  creditor  brings  an  action 
against  the  Sheriff,  whether  the  judgment  creditor  did  not  himself  con- 
tribute to  the  escape. 

If  the  Sheriff  alone,  on  the  ground  of  a  debtor's  ill-health,  makes  any 
relaxation  of  the  imprisonment,  by  letting  the  debtor  reside  out  of 
prison,  it  would  be  an  escape. 
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release  from  his  present  confinement  was  essentially 
necessary  for  the  re- establishment  of  his  (Appellant's) 
health."  Upon  which,  the  Secretary  of  the  Bombay 
Government  wrote  to  the  Sheriflf  and  the  Superinten- 
dent of  Police  of  Bombay  the  following  letters: — **Sir, 
— Assistant-Surgeon  R.  Haines^  in  medical  charge  of 
the  Bombay  gaol,  having  reported  that  the  temporary 
release  of  Mr.  S.  B.  Haines  from  his  present  confine- 
ment is  essentially  necessary  for  the  re-establishment 
of  his  health,  I  am  directed  by  the  Right  Honourable 
the  Governor  in  Council  to  inform  you  that,  under 
the  Report,  Government  is  pleased  to  permit  him 
temporarily  to  reside  outside  the  gaol,  under  such  sur- 
veillance as  may  prove  as  little  irksome  as  possible 
to  the  prisoner,  while  consistent  with  its  perfect 
eflSciency.  The  Superintendent  of  Police  has  been 
instructed  to  render  you  all  the  assistance  of  which 
you  may  stand  in  need,  for  keeping  Mr.  S.  B.  Haines 
under  efficient  surveillance  while  without  the  walls 
of  the  gaol.  A  copy  of  ray  letter  of  this  date, 
to  Major  Baynes^  is  inclosed  for  your  information." 
The  communication  referred  to  by  the  Secretary  of 
the  Bombay  Government  was  as  follows: — "  Sir,  I 
am  directed  by  the  Right  Honourable  the  Governor 
in  Council  to  inform  you  that  Assistant-Surgeon  R. 
Haines,  in  medical  charge  of  the  Bombay  gaol,  having 
reported  to  Government  that  the  temporary  release 
of  Mr.  S.  B.  Haines  from  his  present  confinement  is 
essentially  necessary  for  the  re-establishment  of  his 
health.  Government  is  pleased  to  permit  him  tem- 
porarily to  reside  outside  the  gaol  under  surveillance; 
and  I  am  to  request  that  efficient  measures  may  be 
adopted  by  you,  in  communication  with  the  Sheriflf  of 
Bombay f  to  prevent  his  quitting  the  Island.     It  is  the 
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1856.        wish  of  Government,  that  while  the  surveillance  over 
Hums      Mr.  Haines  should  be  completely  eflScient,  it  may  be 
ijl^^         rendered  as  little  irksome  to  his  feelings  as  may  be 
Babt  Iwdia    practicable." 

These  letters  were  communicated  to  the  Appellant 
in  the  gaol  at  Bombay ^  by  the  Deputy-Sheriff,  when  the 
Deputy-Sheriff  explained  to  the  Appellant,  that  if  he 
availed  himself  of  the  permission  of  Government  to 
reside  temporarily  outside  the  gaol,  Sheriff^s  peons^  or 
officers,  would  be  stationed  in  and  about  the  house  in 
which  he  might  take  up  his  residence,  and  that  two 
of  the  Sheriff's  peons  would  always  remain  in  the 
house,  and  ^sked  him  if  he  was  willing  to  avail  him- 
self of  such  permission,  on  such  terms.  The  Appel- 
lant expressed  to  the  Deputy-Sheriff  his  willingness  to 
avail  himself  of  the  permission,  both  verbally  and 
by  the  following  letter : — "  Sir, — I  shall  be  grateful 
for  any  change,  and  the  consideration  of  my  health 
is  indeed  most  welcome.'*  In  consequence  of  what 
had  thus  passed,  on  the  day  following  the  Deputy- 
Sheriff  went  to  the  gaol,  and  accompanied  the  Appel- 
lant thence  to  a  small  Bungalow  situated  at  Omer- 
carryy  near  the  gaol,  and,  on  that  occasion,  the 
Deputy-Sheriff  pointed  out  to  the  Appellant  one  of 
the  Sheriff's  peonSy  who  had  accompanied  them  from 
the  gaol,  as  one  of  the  Sheriff's  officers  who  would 
alwajrs  be  in  the  house.  On  the  22nd  of  July^  the 
Appellant,  accompanied  by  the  Sheriff's  peohs^  .re- 
moved to  a  more  convenient  Bungalow,  at  Mazagon. 
During  the  whole  of  the  period  that  the  Appellant 
was  residing  at  Omercarry  and  at  Mazagon,  he  was  in 
the  custody  and  charge  of  the  Sheriff's  officers^  and 
iVas  within  the  bailiwick  and  jurisdiction  of  the  She- 
riff of  Bombay. 
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On  the  3rd  August,  in  consequence  of  a  communi- 
cation from  the  Appellant's  wife  to  the  Bombay  Go- 
vernment, stating  that  the  Appellant's  health  was  so 
seriously  affected  by  his  recent  incarceration  that  his 
life   might   possibly   be  endangered  if  he  should  be 
again  confined  in  the  Bombay  gaol,  the  Government 
appointed  a  Medical  Committee  to  examine  the  Ap- 
pellant, and  report  whether  the  Appellant's  life  would 
be  endangered  by  a  re-incarceration  in  Bombay  gaol. 
On  the  20th  of  the  same  month,  the  Medical  Com- 
mittee reported  to  the  Government  as  their  opinion 
that  Mr.  Haines*  impaired  health  did  not  arise  from 
any  cause  connected  with  the  climate  of  the  gaol,  but 
was  attributable  to  mental  causes  ;  and  that  his  life 
would  not  be  endangered  by  re-incarceration  in  the 
Bombay  gaol,  so   far  as  its  climate  was  concerned, 
mental  suflFering  often  leading  to  mental  and  bodily 
disease,  and  even  to  death,  in  all  places  and  in  all 
climates  ;  but  in  Mr.  Haines*  present  state  of  health, 
bodily  and  mental,  so  far  as  was  discoverable  by  them^ 
they  were  of  opinion  that  a  fatal  result  would  not  be 
more  likely  to  occur  in  the  Bombay  gaol  than  in  any 
other   place.      In   consequeuce   of  this   report,    the 
Government  of  Bombay,  on  the  22nd  of  August,  1 855, 
directed  the   Sheriff   of  Bombay  to  take  immediate 
measures  to  remove  the  Appellant  "  from  the  place  of 
his  (the  Sheriffs)  custody  of  him  to  the  gaol,"  and  on 
the  same  day  the  Deputy-Sheriff  went  to  the  Bungalow 
where  the  Appellant  was  residing,  for  the  purpose  of 
removing  the  Appellant  to  the  gaoL      On  that  occa- 
sion, Mrs.  Haines,  the  wife  of  the  Appellant,  opposed 
the  Deputy-Sheriff  seeing  him,  on  the  grdund  that  he 
Was  sb  dangerously  ill  that  the  presence  of  the  De- 
plity-Sheriff  might  violently  excite  him,  and  possibly 
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cause  his  death ;  and  she  informed  the  Deputy-Sheriff 
that  she  expected  Dr.  Haines^  the  surgeon  of  the 
gaol,  every  moment,  and  the  Deputy-Sheriff  there- 
upon agreed  to  wait  until  Dr.  Haines  should  arrive; 
and  shortly  afterwards  a  note  arrived  from  Dr.  Haines. 
which  the  Appellant's  wife  read  to  the  Deputy-Sheriff, 
and  which  induced  the  Deputy-Sheriff  to  think  the 
Appellant  was  in  such  a  critical  state  of  healthy  that 
be  ought  not  to  press  for  an  interview  with  him  with- 
out further  communication  from  Gk)vemment,  and  he 
accordindv  left  the  house  with  the  note,  which  the 
Appellant's  wife  gave  up  to  him,  and  which  he  after- 
wards forwarded  to  Government.  On  the  occasion  of 
the  above  interview,  the  Appellant's  wife  told  the 
Deputy-Sheriff  that  she  had  been  advised  he  had  no 
right  to  enter  the  house,  as  the  Appellant  had  acquired 
his  liberty  by  being  removed  from  the  gaol ;  and  the 
Deputy-Sheriff,  in  answer,  explained  to  her  that  he 
considered  the  Appellant  as  still  his  prisoner,  as  the 
Appellant  had  always  been  in  the  custody  of  the 
Sheriffs  officers.  It  was  shown  that  the  Appellant 
knew  that  the  Sheriff's  peons  were  always  in  and  about 
the  house. 

On  the  3rd  of  December^  1855,  the  Medical  Com- 
mittee having,  in  pursuance  of  instructions  from  the 
Government  of  Bombay,  examined  the  Appellant,  and 
reported  that  his  removal  to  gaol  would  not  endanger 
his  life,  the  Sheriff  of  Bombay  was  instructed  by 
the  Government  to  take  immediate  measures  for 
his  re-incarceration  in  the  gaol;  and  the  Appellant 
was  accordingly  removed  by  the  Sheriff  from  the 
Bungalow  at  Mazagon  to  the  gaol  at  Bombay,  where 
he  remained  a  prisoner  in  the  custody  of  the  Sheriff. 
Previous  to  the  Appellant's  removal  from  the  gaol. 
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he  received  subsistence-money,  and,  after  his  re- 
moval, the  Under-Sheriff  regularly  received  subsist- 
ence-money for  the  Appellant  from  the  Government 
of  Bombay y  which,  however,  the  Appellant  declined 
to  avail  himself  of. 

On  the  21st  of  December,  the  Appellant  moved  the 
Supreme  Court  of  Bombay  to  be  discharged  from  the 
custody  of  the  Sheriff,  and  that  satisfaction  might 
be  entered  on  the  judgment  roll.     The  motion  was 
grounded  upon  affidavits  setting  forth  the  facts  to 
the  purport- above  stated.    The  Respondents  opposed 
the  motion  on  the  ground  that  upon  these  facts,  as 
well  as  those  properly  to  be  inferred  from  the  state- 
ments in  the  affidavits,  the  Appellant  never  was  dis- 
charged from  custody,  and  was  properly  retaken  to 
gaol.   The  motion  was  heard  on  the  2 1  st  of  December, 
1855,  when  the  Court  took  time  to  consider  its  judg- 
ment, and,  on  the  3rd  of  January,  1856,  Sir  William 
Yardley,  Chief  Justice,  delivered  judgment.     After 
stating  the  above  facts  he  proceeded  as  follows; — 
"  The  case  was  very  fully  and  ably  argued  on  both 
sides,  and  a  great  array  of  authorities,  more  or  less 
bearing  upon  the  question,  were  cited.    Most  of  those 
authorities  related  to  the  question,  whether  or  not  the 
facts  of  this  case  would  render  the  Sheriff  liable  to  an 
action  of  debt  for  the  escape,  under  the  Statute  of 
Westminster  the  2nd,  if  the  relaxation  of  the  duress 
of  imprisonment  had  not  been  made  by  the  licence  of 
the  Plaintiffs ;  and  I  may  at  once  say  that  it  is  per- 
fectly clear  that  these  facts  would  render  the  Sheriff 
liable  to  such  an  action.     Any  relaxation  whatever 
of  the  rigour  of  imprisonment  by  the  Sheriff,  of  his 
own  authority,  would  entitle  the  Plaintiffs  to  maintain 
an  action  against  him  for  the  whole  amount  of  the 
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debt  and  costs.  That  has  been  settled  by  a  continued 
series  of  authorities,  extending  over  several  centuries 
down  to  the  present  time ;  and,  moreover,  it  is  equally 
clear  that,  if  a  Defendant  be  discharged  out  of  execu- 
tion by  the  PlaititifF  himself,  he  can  never  be  taken 
in  execution  again  upon  the  same  judgment,  even 
though  it  be  agreed  at  the  time  of  his  discharge  that 
if  he  should  fail  to  satisfy  the  debt  he  should  again 
be  charged  in  execution.  There  are  several  cases  to 
that  effect,  which  were  cited  at  the  bar,  such  as  Vigers 
V.  Aldrich  (4  Burr.  2482) ;  Jaques  v.  Withy  (  1  Term 
Kep.  557) ;  Clarke  v.  Clement  (6  Term  Rep.  525) ; 
Tanner  v.  Hague  (7  Terra.  Rep.  420) ;  and  Blackburn 
V.  Stupart  (2  East,  243) ;  which  last  is  an  exceedingly 
strong  case,  for  there  it  had  been  expressly  agreed 
that  the  Plaintiff  should  be  £^t  liberty  again  to  take 
the  Defendant  in  executioa  if  he  failed  to  perform  the 
conditions  on  which  be  was  discharged ;  but,  in  all 
the  cases  cited,  there  is  this  marked  distinction  be- 
tween them  and  the  present  case,  that  there  was  an 
actual  discharge  of  the  Defendant  out  of  custody, 
not  merely  a  relaxation  of  the  rigour  of  imprison- 
ment ;  and,  secondly,  that  the  Plaintiff  relied  for  the 
recovery  of  his  debt  upon  some  substitute,  actual  or 
intended,  for  the  judgment.  It  is,  however,  argued 
by  the  Counsel  for  the  Defendant  that  in  every  case 
in  which  there  has  been  such  a  relaxation  of  duress 
as  would,  if  permitted  without  the  licence  of  the 
Plaintiff,  render  the  Sheriff  liable  to  an  action  for  an 
escape,  the  Defendant,  if  the  relaxation  had  been 
permitted  by  the  Plaintiff  himself,  would  be  abso- 
lutely discharged  from  the  execution,  and  would  not 
be  again  liable  to  be  taken  in  execution  upon  the 
same  judgment,  unless,  indeed,  he  returned  volun- 
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tarily  ioto  custody.  Let  us  illpstrate  this  argument  i^^^* 
by  some  of  the  decided  cases.  It  is  laid  down  by  Hauces 
Buller,  J.,  in  Benton  v.  Sutton  (1  Bos.  &  Pul.  24),  ^L 
that  if  the  Sheriff's  officer  take  the  prisoner  out  of  East  Impia 
the  direct  road,  it  is  an  escape.  So  if  the  Sheriff 
PQ  a  writ  of  habeas  corpus  carry  the  prispner  (in 
execution)  round  about  a  great  way,  for  his  accom- 
modation, it  is  an  escape,  though  he  be  in  actual 
custody  all  the  time.  MosedelVs  Case  (1  Mod.  116). 
Npw,  could  it  have  been  contended  in  these  cases, 
th^t  if  the  deviations  had  been  by  the  licence  of  the 
Plaintiff,  the  prisoner  would  have  been  thereby  dis- 
c)iarged  out  of  execution  ?  There  is  no  decision  to 
that  effect  to  be  found  in  the  books  ;  but  in  all  the 
cases  in  which  it  was  held  that  the  prisoner  was  en- 
titled to  be  released,  there  had  been  an  actual  dis- 
charge of  him  out  of  all  custody.  If  he  be  allowed  to 
go  at  perfect  liberty  for  ever  so  short  a  time,  by  the 
leave  and  licence  of  the  detaining  creditor,  he  cannot 
again  be  taken  in  execution  upon  the  same  judgment. 
But  a  change  of  the  place  of  imprisonment  by  the 
licence  of  the  Plaintiff,  and  with  the  consent  of  the 
Defendant,  is  not  a  discharge  out  of  custody.  It 
loanifests  no  intention  on  the  part  of  the  Plaintiff,  no 
longer  to  rely  upon  the  judgment  and  the  process  of 
law  for  the  recovery  of  his  debt.  I  have  not,  how- 
ever, been  able  to  find  any  case  in  which  it  has  been 
actually  decided  that  the  Plaintiff  may  relax  the 
rigour  of  imprisonment  without  thereby  entitling  the 
Defendant  to  his  discharge.  In  the  absence  of  au- 
thority, therefore,  we  must  be  guided  by  the  general 
principles  of  the  law ;  and  the  principle  upon  which 
the  Sheriff  has  been  made  liable  to  an  action  for 
an  escape,  in  every  case  in  which  he  has  allowed  an 
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indulgence  to  the  prisoner  inconsistent  with  strict 
duress,  is,  that  the  object  of  the  imprisonment  is  to 
compel  the  Defendant  to  pay  the  debt  for  which  he  is 
taken  in  execution,  and  the  Plaintiff  is  entitled  to  the 
benefit  resulting  from  the  full  pressure  of  such  du- 
ress ;  and,  therefore,  if  the  Sheriff  takes  upon  himself 
to  remove  any  portion  of  that  pressure,  and  thereby 
diminishes  the  probability  of  the  Plaintiff's  recover- 
ing the  amount  of  his  debt,  the  Statute  of  Westmin- 
ster the  2nd,  c.  1 1 ,  made  the  Sheriff  himself  liable 
on  an  action  of  debt,  for  the  full  amount — a  severe 
and  strict  law,  which  has  been  mitigated  in  Eng' 
land  by  a  recent  Statute,  enacting  that  the  Sheriff 
shall  be  liable  only  on  an  action  upon  the  case  for 
the  damages  sustained  by  the  person  or  persons  at 
whose  suit  such  debtor  was  taken  or  imprisoned. 
But  is  the  principle  upon  which  the  Sheriff  was 
held  liable  for  an  escape  applicable  to  the  cases  in 
which  the  relaxation  of  the  duress  is  the  act  of  the 
Plaintiff  himself?  Is  there  any  sound  reason  why 
the  Plaintiff  might  not  allow  his  debtor  an  indulgence 
without  sacrificing  the  whole  of  his  demand  ?  If  the 
argument  of  the  learned  Counsel  be  correct,  a  detain- 
ing creditor  could  not  allow  his  debtor  to  be  taken 
temporarily  out  of  the  gaol  where  he  was  detained, 
upon  the  utmost  emergency — to  visit  the  deathbed 
of  a  wife  or  child,  for  example, — without  the  risk  of 
thereby  sacrificing  the  whole  of  his  debt ;  for,  accord- 
ing to  the  argument,  if  the  prisoner  did  not  choose 
voluntarily  to  return  to  the  gaol,  he  could  not  be 
compelled  to  do  so  ;  because,  according  to  the  decided 
cases,  such  an  indulgence,  if  permitted  by  the  Sheriff 
of  his  own  authority,  would  doubtless  be  an  escape, 
and,  therefore,  it  is  argued,  if  permitted  by  the  Plain- 
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tiff,  would  operate  as  a  discharge  out  of  execution. 
But  I  think  I  have  shown  that  the  principle  upon 
which  it  would  be  such  an  escape  as  to  render  the 
Sheriff  liable  does  not  apply  to  make  it  a  discharge 
by  the  Plaintiff;  and,  I  confess,  it  appears  to  me  that 
it  would  be  repugnant  alike  to  reason  and  to  huma- 
nity to  hold  that  a  detaining  creditor  might  not  par- 
tially forego  the  advantages,  such  as  they  are,  result- 
ing from  the  pressure  of  the  duress  of  imprisonment, 
and  might  not  mitigate  the  rigour  of  such  imprison- 
ment, except  at  the  sacrifice  of  the  whole  debt  and 
costs.  It  appears  to  me  to  be  manifest  that  there 
was  no  intention  upon  the  part  of  the  Plaintiffs,  in 
the  present  case,  to  set  the  Defendant  at  liberty  for 
one  moment,  nor  to  rely  upon  any  other  security 
for  the  payment  of  the  balance  of  the  debt  than  the 
judgment  and  process  of  the  Court ;  and  that  the 
Defendant,  although  humanely  permitted  to  reside 
out  of  the  gaol  for  several  months  for  the  benefit  of 
his  health,  was,  during  the  whole  of  that  time,  in  the 
custody  of  the  Sheriff,  and  that  he  cannot,  therefore, 
be  held  to  have  been  discharged  out  of  execution  by 
the  Plaintiffs.  It  is  scarcely  necessary  to  add,  that 
the  fact  of  the  Plaintiffs  being  represented  by  the 
Government  of  this  Presidency  makes  not  the  least 
difference  in  the  case.  The  learned  Advocate-General 
did  not  for  a  moment  contend  that  the  Government 
had,  or  pretended  to  have,  any  more  right  to  send  the 
Defendant  back  to  gaol  than  any  private  individual 
would  have  had  under  similar  circumstances.  It  was, 
in  short,  a  licence  from  the  detaining  creditors  to  the 
Sheriff  to  change  for  a  time  the  place  of  confinement, 
for  the  benefit  and  with  the  consent  of  the  Defendant, 
upon  a  representation  that  such  a  change  was  neces- 
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I8fi6.       sary  to  bis  health ;  which  liceuce  was  withdrawn  whea, 
Haivis      in  the  opinion  of  a  medical  Committee,  the  necessity 
The        ^^^  ^^  ceased  to  exist,  and  thereupon  the  Sheriff  re- 
EABf  Impu    conveyed  the  Defendant  to  the  usual  place  of  confine- 
ment." The  Court  accordingly  refused  the  application. 

The  appeal  was  preferred  from  this  judgment. 

Sir  FitZ'Roy  Kelly,  Q.  C,  and  Mr.  J.  J.  Powell, 
for  the  Appellant. 

The  Sheriff  of  Bombay,  with  the  consent  of  the 
Respondents,  having  suffered  the  Appellant  to  escape 
from  gaol,  the  judgment  entered  against  the  Appel- 
lant at  the  Respondents'  suit  was  satisfied,  and  the 
Sheriff  had  no  legal  authority  to  detain  the  Appellant 
in  custody.  It  may  be  urged  that  the  conduct  of 
the  Appellant  in  availing  himself  of  the  legal  conse- 
quences of  his  having  obtained  permission  to  leave 
the  gaol,  is  an  ungrateful  return  for  the  indulgence 
afforded  him  by  the  Resppndents ;  but  that  cannot 
affect  his  right  in  law  to  be  discharged  out  of  cus- 
tody. The  argument,  in  this  case,  is  confined  to  one 
of  a  debtor  in  custody  under  a  writ  of  execution 
completely  executed,  and  has  nothing  to  do  with 
mesne  process.  If  a  writ  of  capias  ad  satisfaciendum 
be  once  executed,  and  the  Defendant  in  custody  of 
the  Sheriff  and  in  prison,  it  is  the  duty  of  the  Sheriff 
to  keep  him  in  arcta  et  salva  ciistodid.  Comyn^s 
Dig,,  tit.  **  Imprisonment  "  (I).  If  the  Sheriff  per- 
mits a  prisoner  to  quit  the  gaol  for  a  single  moment, 
even  with  a  keeper,  Benton  v.  Sutton  (a),  he  is  "at 
large,"  to  use  the  language  of  the  old  authorities;  the 
writ  is  then  satisfied,  and  the  custody  at  an  end. 
In  Jones  v.  Pope  (6),  all  the  authorities  upon  this 
(a)  i  Bos.  &  Pull.  U.  (b)  1  Wnui.  Sauaders,  36. 
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point  are  collected,  Viner's  Abr.,  tit.  **E»c«ipe"  ^  ^b«l^ 
(A.  5)  &  (N.  41),  Bacon's  Abr.,  tit.  "  Escape  \n  civil  Hawiii 
cases"  (B),  Buxttm  v.  ^ome  («),  AthiMon  v.  Jome^  rj^ 
«(m  (6),  Ctorfte  v,  Clement  (c),  Blackburn  v,  Stupart  (cQ,  ^«  i»u 
Dyer'*  Reports  (e).— [Sir  JoAn  Patteson:  In  Blauifcum  **^^^' 
¥.  Stupart,  there  was  an  agreement  between  the  Plain- 
tiff and  Defendant  that  the  Defendant  was  to  be  per^ 
fectly  at  large,  and  if  he  did  not  pay  the  judgmeqt 
debts  and  costs  within  a  certain  time  there  was  to  be 
another  execution :  that  is  an  important  distinction.] 
— During  the  plague  in  London,  in  the  reign  of  Charles 
the  First,  the  prisoners  in  custody  in  the  King's  Bench 
petitioned  that  they  might  be  allowed  to  go  at  large, 
upon  giving  security  to  return ;  but  by  a  resolution 
of  the  Judges  (/),  it  was  determined  that  if  such  peiv 
mission  was  granted,  except  by  rule  of  Court,  it  would 
be  an  escape.  By  the  Common  Law  and  Statutes, 
1  Rich.  II.,  ch.  12  (3  Chitty'a  CoUec.  of  Statutes,  p. 
1066),  and  8th  &  9th  Will.  III.,  ch.  27,  a  prisoner 
must  be  kept  in  gaol  till  the  debt  is  satisfied,  or 
by  rule  of  Court  he  is  permitted  to  leave  the  gaol. 
So  long  as  the  Appellant  was  in  gaol  he  was  in 
lawful  custody,  but  as  soon  as  he  was  let  out  of 
gaol,  it  amounted  to  an  escape.  In  law  there  is  no 
distinction  between  being  at  large  by  consent  of  the 
Sheriff,  or  by  consent  of  the  Plaintiff.  No  contract 
or  Bond  can  confer  any  power  upon  a  Plaintiff  who 
has  allowed  his  debtor  to  go  at  large,  to  retake  him. 
The  writ  of  execution  is  satisfied,  and  he  cannot 
issue  a  second  writ  of  execution  for  the  same  cause, 
the  first  having  been  satisfied  by  the  custody  of  the 

(a)  1  Shower,  174.  (6)  5  Term.  Rep.  25. 

(c)  6  Term.  Rep.  525.  (d)  2  East,  243. 

{e)  Page  296  {b\  [(f)  Croke  Car.  466. 
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body  of  the  Defendant.  Neither  will  the  law  allow 
any  agreement  between  the  PlaintiflF  and  Defendant 
as  to  what  shall  be  custody  or  liberty.  No  consent 
of  parties  can  make  a  gaol  where  there  is  no  gaol. 
The  law  has  defined  what  shall  be  lawful  custody. — 
[Sir  John  Patteson :  The  real  question  here  is,  whether 
the  Appellant  was  ever  at  large.  He  accepts  the  terms, 
to  be  let  out  of  the  gaol,  but  to  remain  in  the  custody 
of  the  Sheriff.  How  then  can  he  say  he  was  not  in 
custody  ?] — The  Appellant  was  let  out  of  gaol.^ — [Sir 
John  Patteson:  Yes,  but  in  custody,  and  continued 
so.] — ^You  cannot  by  agreement  alter  the  character 
of  lawful  custody.  An  escape  occurs  when  a  Defen- 
dant is  allowed  to  be  treated  otherwise  than  the  writ 
commands.  The  prisoner's  assent  can  make  no  differ- 
ence,  it  merely  bars  an  action  of  trespass  at  his  in- 
stance. Neither  is  it  of  importance  that  the  Sheriflfs 
officers  were  in  attendance  upon  the  Appellant ;  it  was 
no  less  an  escape,  as  he  was  let  out  of  gaol.  At  most 
it  was  a  licence  revocable  at  pleasure ;  and  even  if  the 
Court  should  think  that  up  to  the  22nd  of  August^ 
when  the  Sheriff  went  to  retake  the  Appellant,  there 
was  such  a  consent  by  him  to  remain  in  custody  of 
the  Sheriff,  still  when  the  Appellant's  wife  refused  to 
let  the  Sheriff  enter  the  house,  the  licence  was  deter- 
mined, and  from  that  day,  and  up  to  the  3rd  of  De- 
cember^  when  he  was  retaken  to  gaol,  he  was  at  large. 
What  authority  had  the  Sheriff  to  retake  him  after  an 
escape  ?  An  action  would  lie  against  the  Sheriff  for 
retaking  him  after  the  writ  of  execution  was  satis- 
fied. Atkinson  v.  Jameson  (a),  Buxton  v.  Home  (6). 
The  judgment  of  the  Court  below  is  unsupported  by 
authority. 


(a)  6  Term  Rep.  25. 


(b)  1  Shower,  1 74. 
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Mr.  Wigram,  Q.C.,  Mr.  Forsyth,  and  Mr,  W.  H. 
Melville  appeared  for  the  Respondents,  the  East 
India  Company ;  but  their  Lordships,  without 
calling  upon  them,  delivered  judgment,  by 

The  Right  Hon.  Sir  John  Patteson  : 

This  case  comes  before  their  Lordships  under 
peculiar  circumstances,  as,  indeed,  it  came  before  the 
Court  at  Bombay.  It  should  always  be  remembered 
that  in  all  cases  we  must  look  at  the  circumstances  of 
the  case  before  us,  in  order  to  see  whether  or  not  the 
principles  of  law  are  to  be  strictly  applied  to  the  case, 
or  whether  there  can  be  any  relaxation  of  what  are 
supposed  to  be  the  strict  principles  of  law. 

A  question  was  argued  before  the  Court  of  Bom- 
bay^  and  has  been  urged  here,  as  to  what  will  be 
the  consequence  to  the  Sheriff  upon  the  question 
of  escape ;  but  really  that  is  not  the  question  in  the 
case.  There  cannot  be  the  slightest  doubt  that  if 
these  circumstances  had  taken  place  by  the  autho- 
rity of  the  Sheriff  alone ;  if  he,  upon  the  representa- 
tion that  the  Defendant  was  suffering  very  severely 
in  health,  had  taken  upon  himself  to  make  this 
relaxation  of  the  imprisonment,  and  had  permitted 
the  Defendant,  accompanied  by  ever  so  many  of  his 
own  officers,  to  go  and  reside  in  a  hduse  of  his  own, 
it  would  have  been  an  escape.  There  can  be  no 
question  at  all  about  it ;  and  why  ?  Because  the 
Sheriff  having  taken  a  party  in  execution  under  a 
capias  ad  satisfaciendum^  is  bound  to  keep  him  in  his 
own  gaol,  he  cannot  of  his  own  authority  allow  the 
prisoner  to  make  a  gaol  for  himself;  he  is  bound 
to  keep  him  in  arcta  et  salva  custodid^  in  order 
to  enforce   payment  of   the  debt,  and  if   he  relax 
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1856.       that   arctam   ciistodiam  at   all,   so  far  the  pressure 
jf^iJJ^      to  compel  the  payment  of  the  debt  is  relaxed  also, 
^  which  the  Sheriff  has  no  right  to  do.     Upon  that 

EAsrlirptA  principle  it  is,  that  where  the  Sheriff  had  suffered 
a  man  to  go  out  of  gaol,  even  in  the  custody  of 
one  of  his  officers,  or,  as  in  the  case  of  Benson 
V.  Sutton  (1  Bos.  &  Pull.  24),  he  had  suffered  him, 
before  he  was  taken  to  gaol,  to  go  away  from  the 
lock-up-house  in  the  custody  of  one  of  his  officers, 
it  was  held  to  be  an  escape.  Whether  it  was  going 
at  large  again,  or  not,  may  be  quite  another  question, 
with  respect  to  the  mere  words  "  going  at  large  ;** 
but  it  constituted  an  escape  so  far  as  the  Sheriff  was 
concerned,  and  entitled  the  Plaintiff,  if  he  thought  fit, 
to  bring  an  action  against  the  Sheriff  for  that  escape. 
Formerly  he  would  have  recovered  the  whole  amount; 
latterly  the  law  has  been  altered,  and  he  would  re- 
cover damages  only  :  but  that  is  immaterial. 

There  is  no  doubt,  therefore,  that  the  Sheriff,  of 
his  own  authority,  could  not  have  done  this  act. 
But  then  look  to  the  peculiar  circumstances  of  the 
case.  The  Plaintiff  in  any  case,  in  order  to  be  barred 
from  continuing  his  execution,  and  from  having  the 
benefit  of  his  judgment,  must  voluntarily  discharge 
the  Defendant  out  of  custody.  If  he  does  discharge 
him  out  of  custody,  I  agree  that  if  it  be  only  for  a 
week,  he  cannot,  by  any  agreement  which  he  may 
have  made  with  the  Defendant,  afterwards  retake  him, 
although  the  Defendant  may  possibly  have  agreed 
that,  if  he  does  not  pay  the  money  within  a  week,  he 
shall  be  retaken.     That  is  decided  law. 

But  the  questioti  in  this  case  really  is,  whether  or 
not  the  Plaidtifis  ever  did  consent  to  discharge,  and 
ever  did  discharge>   the  Defendant  out  of  custody. 
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Now,  supposing  that  the  Defendant  was  in  a  bad  state 
of  health,  as  it  is  said  he  wa6,  and  supposing  that  it 
had  arisen  from  his  confinement  in  the  prison,  and  that 
he  had  applied  to  the  Supreme  Court  at  Bombay ^  from 
which  this  execution  issued,  for  a  rule  of  Court,  to  be 
allowed  to  be  taken  from  the  prison  and  put  into  some 
other  place,  and  there  kept  by  a  Sheriff's  officer,  and 
that  for  the  sake  of  saving  his  life,  or  for  the  benefit 
of  bis  health,  the  Court  had  thought  fit  to  grant  that 
indulgence  even  against  the  will  of  the  Plaintiffs,  and 
there  had  been  a  rule  of  Court  to  that  effect,  and  he 
had  been  removed  out  of  gaol  under  that  rule  of  Court, 
and  had  been  kept  in  the  charge  of  a  Sheriff's  oflicer  in 
a  private  house,  can  there  be  the  slightest  doubt  that 
he  would  then  still  have  been  in  the  custody  of  the 
Sheriff?  I  cannot  conceive  that  there  would  have 
been  any  question  upon  it.  Now,  here  they  did  not 
apply  for  a  rule  of  Court,  but  they  did  it  at  once. 
It  is  said  that  the  Defendant  did  not  solicit  it.  It  is 
true  he  did  not  solicit  it,  but  it  was  done.  We  have 
an  account  of  the  Plaintiffs,  upon  the  representation 
of  the  medical  officer,  inquiring  into  the  state  of  the 
Defendant's  health.  What  then  did  they  do?  they 
wrote  h  letter  to  the  Sheriff,  and  they  say  that  in 
consequence  of  the  state  of  the  Defendant's  health,  a 
temporary  release  from  confinement  in  the  gaol  itself 
is  essentially  tiecessary,  and  that  ''  Government  is 
pleased  to  permit  hitn  temporarily  to  reside  outside 
the  gaol,  under  such  surveillance  as  may  prove  as 
little  irksome  as  possible  to  the  prisoner,  while  con- 
Bistent  with  its  perfect  efficiency."  What  does  that 
mean?  The  perfect  efficiency  of  keeping  him  in 
custody ;  it  cannot  mean  anything  else  by  possibility. 
Then  what  ia  th8  letter  to  the  Supmatendenf  of  the 
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Police?  Why,  it  recites  that  same  thing;  that  the 
Defendant  has  been  allowed  to  be  so  under  surveil- 
lance, and  directs  him  also  to  take  care  that  he  does 
not  go  out  of  the  Island.  This  is  communicated 
to  the  Defendant,  who  verbally  agrees  to  it,  and 
expresses  his  willingness  to  avail  himself  of  that 
permission.  But  not  only  that,  he  actually  writes 
a  letter  to  the  Sheriff,  in  these  words : — "  Sir,  I 
shall  be  grateful  for  any  change,  and  the  considera- 
tion for  my  health  is  indeed  most  welcome."  Then 
he  goes  out  of  the  gaol  with  a  Sheriff's  officer.  Now 
really  can  there  be  a  doubt  but  that  the  object  of 
the  Plaintiffs  was,  in  consequence  of  the  state  of  his 
health,  a  kindness  towards  the  Defendant?  Their 
object  was  to  keep  the  judgment  and  the  writ  of 
capias  ad  satisfaciendum  still  on  foot,  and  to  keep 
the  Defendant  in  the  actual  custody  of  the  Sheriff. 
A  place  where  his  health  might  be  re-established, 
was  constituted  a  special  prison  for  that  purpose,  by 
consent  as  it  were.  The  Defendant  agrees  to  that, 
and  is  thankful  for  it.  Then,  surely,  he  must  be 
estopped  (it  is  a  sort  of  estoppel),  from  saying  that 
the  custody  in  which  he  then  was,  was  not  the  cus- 
tody of  the  Sheriff,  when  both  parties  intended  it  to 
be  so,  and  that  in  point  of  law  such  custody  should 
be  treated  as  the  custody  of  the  Sheriff. 

There  have  been  some  cases  lately,  in  which  a 
question  has  been  raised  whether  the  party  has 
been  estopped  from  taking  advantage  of  any  irregu- 
larity, even  the  non-compliance  with  an  Act  of 
Parliament.  There  was  one  case  before  the  Court 
of  Queen's  Bench  very  lately,  in  which  the  doctrine 
was  carried  to  a  very  considerable  extent,  and  yet 
I  think  not  further  than  it  may  be  carried  in  the 
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present  instance,  I  allude  to  Tyerman  v.  Smith 
(25  Law  Journ.  Q.  B.  359) >  in  which  the  case  had 
been  referred  under  the  compulsory  powers  of  the 
Statute,  17th  &  18th  Vict,  c.  125,  sec.  15.  The 
award  was  not  made  within  three  months,  and  the 
time  was  not  enlarged  by  the  Court,  or  a  Judge,  as  it 
ought  to  have  been,  or  by  the  written  consent  of  the 
parties ;  but  both  parties  having  gone  before  the  arbi- 
trator after  the  time  had  elapsed,  it  was  held  that  the 
party  against  whom  judgment  had  been  signed  upon 
the  award  was  estopped  from  taking  advantage  of  the 
non-compliance  with  the  Statute.  In  another  case, 
Andrews  v.  Elliott  (25  Law  Journ.  Q.  B.  1).  There, 
under  the  Common  Law  Procedure  Act,  the  parties 
cho8e  to  refer  it  to  a  Judge,  and  not  to  a  jury,  but 
that,  according  to  the  Act  of  Parliament,  ought  to 
have  been  done  by  a  written  consent.  It  was  not 
done  by  written  consent,  but  the  Court  said,  that 
having  chosen  to  act  upon  the  oral  consent,  the  party 
was  precluded  from  taking  advantage  of  the  want  of 
a  written  consent.  So  here  this  Defendant  must  be 
precluded  from  saying  that  he  was  not  in  the  custody 
of  the  Sheriff,  where  he  intended  to  be,  and  where 
the  Respondents  intended  him  to  be  all  along,  unless 
there  be  any  strict  rule  of  law  which  prevents  his 
being  so  considered. 

Now,  with  regard  to  the  observations  respecting 
what  took  place  on  the  22nd  of  August.  On  that 
day,  it  seems  that  there  was  an  order  on  the  part  of 
the  Government  that  the  Defendant  should  be  taken 
back  to  prison,  and  the  Sheriff's  officer  goes  to  the 
house  where  he  is,  for  the  purpose  of  taking  him 
back  to  prison;  because  the  contention  is,  that 
he  was  always  in  the  custody  of  the  Sheriff.     In 
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the  case  oti  the  part  of  the  Appellant,  it  is  stated 
that    his   wife   resisted    it,   and    told    the    Deputy- 
Sheriff  that  her  husband  was  not  legally   in    cus- 
tody.    The  Respondents  in  their  case  state  that  his 
wife  alleged  her  husband  to  be  in  a  very  bad  state 
of  health  indeed,  and  that  it  would  be  very  dan- 
gerous to  remove  him;  and  that  she  did  not  allege 
that  he  did  not  consider  himself  to  be  in  the  custody 
of  the  Sheriflf  at  all.   The  Deputy-SherifF,  on  account 
of  what  he  considered  to  be  the  state  of  the  Defen- 
dant's health,  did  not  act  upon  the  order,  and  re- 
mained quiet.     The  Sheriflf's  officers,  however,  still 
continued  about  the  premises  just  the  same  as  before ; 
they  never  had  notice  to  retire,  or  were  warned  off, 
or  told  to  go  about  their  business  by  the  Defendant, 
but  he  continued  in  this  house  with  these  officers 
until  the  3rd  of  December,  and  then  he  was  taken 
back  to  the  gaol.     Then  it  is  said,  that  it  may  be 
considered  that  on  the  22nd  of  August,  the  Appellant 
revoked  his  consent,  and  that  from  that  time  he  had 
a  right  to  say  that  he  was  at  large.     But  it  is  to  be 
observed,  that  the  custody,  such  as  it  was,  remained 
just  the  same  after  the  22nd  of  August,  until  the  3rd 
of  December,  when  he  Was  taken  back  to  gaol,  and 
that  there  was  no  voluntary  escape  permitted  by  the 
Sheriff.     It  was  not  the  intention  of  the  Sheriff  to  let 
him  go,  or  that  he  was  to  be  in  any  different  kind  of 
situation  from  what  he  was  before,  nor  was  it  the  In- 
tention of  the  Respondents,  nor,  as  far  as  I  know,  the 
intention  of  the  Appellant ;  therefore,  he  was  so  de- 
tained from  the  first  to  the  last  under  this  agreement. 
It  is  said  that  if  parties  can  make  such  an  arrange- 
ment SLd  this,  to  substitute  one  place  of  imprisonment 
for  another,  the  Sheriff  will  be  placed  in  a  very  unfop- 
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tunate  situation,  and  may  be  liable  for  an  escape  in  a 
very  different  manner,  and  under  very  different  cir- 
cumstances from  what  he  would  be  if  the  prisoner 
continued  in  the  gaol  itself;  and  that  is  very  true.  If 
the  Sheriff  had  it  communicated  to  him  by  the  Plain- 
tiffs that  they  were  inclined  to  grant  this  indulgence 
to  the  prisoner,  and  that  he  might  go  to  another  house 
id  the  custody  of  the  Sheriff's  officers,  I  am  not  pre^ 
pared  to  state  that  the  Sheriff  might  not  say,  ^'  I  will 
ndt  do  any  such  thing;  I  have  him  here  under  a 
capias  ad  aatisfacimdum,  and  unless  you  have  a  rule 
of  Court  for  that  purpose,  I  shall  not  consent  to  any 
such  thing,  because  I  cannot  have  the  same  strict 
custody  over  the  party,  and  the  means  of  keeping  him 
in  custody  in  another  house  (at  this  substituted  prison 
as  it  were)  that  I  have  when  he  is  in  gaol,  and,  there^ 
fore,  I  will  not  consent  to  anything  of  the  sort ;  if 
you  mean  to  take  him,  discharge  him;  you  have 
authority  to  do  it  yourself,  and  take  him  yourself; 
make  your  agreement  as  you  please  with  him  ;  I  will 
have  nothing  to  do  with  it.''  Still  the  Sheriff  may 
consent  to  do  it ;  and  here  the  Sheriff  did  consent  to 
do  it ;  and  all  parties  consented  to  it.  I  apprehend 
that  the  Sheriff,  when  the  Defendant  was  in  this  pri*- 
vate  house  with  his  officers  about  him,  might  be  liable 
to  an  action  for  escape,  if  it  appeared  that  he  had  not 
used  proper  care,  if  he  had  removed  his  peons^  or 
had  employed  persons  who  had  not  taken  sufficient 
care  to  prevent  the  prisoner  from  escaping.  Still  it 
Would  be,  under  all  circumstances^  for  a  jury  to  con«- 
sider  whether,  being  in  some  measure  instrumental 
in  it,  ^  Plaintiff  ought  to  recover  against  the  Sheriff 
at  all ;  it  would  be  a  question  of  fact  to  be  decided 
under  all  the  circumstances  of  the  case. 
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1866.  Now,   really,   under   all   these   circumstances,  the 

HAurss      authorities  which  have  been  cited  do  not  appear  to 

The  ^^^^  distinctly  (I  do  not  mean  to  say  that  they  do 
East  India  not  bear  indirectly)  upon  the  case  in  question,  and 
I  feel  that  the  Chief  Justice  at  Bombay  was  perfectly 
right  in  saying  that  he  had  not  been  able  to  find 
any  authority  for  saying  distinctly,  whether  there 
could  be  such  an  arrangement  as  this  or  not.  In 
his  judgment  he  says : — **  I  have  not,  however,  been 
able  to  find  any  case  in  which  it  has  been  actually 
decided  that  the  Plaintiff  may  relax  the  rigour  of  im- 
prisonment, without  thereby  entitling  the  Defendant 
to  his  discharge.  In  the  absence  of  authority,  there- 
fore, we  must  be  guided  by  the  general  principles  of 
the  law.'*  (a)  It  is  perfectly  true  that  there  is  no  case, 
as  far  as  I  know,  which  goes  to  this  particular  point ; 
but  there  is  nothing  to  show  that  it  is  contrary  to 
any  principles  of  law  that  the  creditor  and  the  debtor 
may  agree.  The  creditor  may,  under  certain  circum- 
stances,  or  if  he  feels  it  to  be  really  material  and  im- 
portant to  the  debtor,  change  the  place  of  imprison- 
ment, and  relax  somewhat  the  rigour  of  imprison- 
ment, without  discharging  the  debtor  from  his  debt, 
it  clearly  not  being  the  meaning  of  either  party  that 
any  such  discharge  should  take  place. 

I  should  observe,  that  this  opinion  must  not  be 
taken  to  go  the  length  of  supposing  that  it  would  be 
possible,  for  instance,  for  a  Plaintifi^  to  say  to  a  Defen- 
dant, "  Oh,  you  may  go  about  just  where  you  please, 
but  it  shall  be  considered  that  you  are  in  custody ;" 
because  that  would  be  a  fallacy  and  an  absurdity :  but 
here  was  an  actual  removal  from  the  gaol  to  a 
private  house,  and  an  actual  custody  of  some  sort 

(a)  Ante,  p.  47. 
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continuing,  which  was  intended  to  continue  as  a 
bond  fide  custody,  as  far  as  we  can  judge  from  all 
the  circumstances  of  the  case. 

Under  these  circumstances,  we  think  that  the  judg- 
ment of  the  Court  below  is.correct ;  that  there  is  a  dis- 
tinction between  the  duty  of  the  Sheriff  to  keep  a  man 
in  arcta  et  salva  custodid,  and  the  question,  whether 
or  not  any  acts  of  the  Plaintiffs  have  been  such  as 
to  discharge  the  Defendant.  They  are  totally  dif- 
ferent questions,  and  here  there  is  clearly  no  intention 
to  discharge  the  Defendant;  there  is  no  act  done 
by  the  Plaintiffs  which,  in  point  of  law,  necessarily 
operates  to  that  effect.  It  was  not  the  intention  of 
either  party  that  he  should  be  discharged ;  it  was 
a  matter  of  indulgence  and  kindness  to  him,  and 
certainly  he  does  not  appear  to  have  made  a  very 
grateful  return  for  it.  However,  if  in  point  of  strict 
law  he  is  entitled  to  be  discharged,  the  law  must 
take  its  course,  whether  he  is  grateful  or  not  gratefnl, 
or  whether  it  is  a  gracious  proceeding  on  his  part 
or  not.  There  is,  however,  nothing  in  law  to  prevent 
this  from  being  clearly  a  continuing  custody  of  the 
Sheriff  by  the  arrangement  of  the  parties,  and,  there- 
fore, we  think  that  this  appeal  must  be  dismissed, 
and  of  course  dismissed  with  costs. 

The  Lords  of  the  Committee  will,  therefore,  humbly 
recommend  as  their  opinion  to  Her  Majesty,  that  the 
judgment  of  the  Supreme  Court  of  Judicature  at 
Bombay y  of  the  3rd  of  January ^  1856,  ought  to  be 
afSrmed,  and  this  appeal  dismissed,  with  costs. 
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ON  PETITION  FROM  HELIGOLAND. 


Jacob  Siemens 


Appellant, 


AND 


The  heirs  of  Bufe 


Restpondents.* 


26th  July, 
1856. 

Appeal  al- 
lowed from  a 
sentence  of 


X  HE  Petitioner,  Jacob  Siemens,  applied  in  this  case 
for  leave  to  appeal  from  a  sentence  of  the  Lieutenant- 
Governor  of  the  Island  of  Heligoland.  The  petition 
set  forth  that  the  Petitioner  was  one  of  the  heirs  and 
tenanMJover-  representatives  of  his  mother;  and  that  he  had  insti- 
Idl^d  SV  '"*®^  ^  *"^*  before  the  Court  of  Magistrates  of  Heligo- 
ligoiand;  the  land  agaiust  the  Respondents,  the  heirs  of  the  late 

86nii6i!ice  

Bufe,  for  division  of  certain  property  held  in  partner- 


having  been 

passed  widi- 
out  hearing 
the  Appel- 
lant's case. 

Execution 
of  sentence 
ordering  a 
distribution 
of  the  pro- 
perty in  dis- 
pute ordered 
to  be  stayed, 
pending  the 
appeal.  *  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce, 

ordered"t7be    *^®  ^^^^^  ^^^'  ^^^  Edward  Ryan,  and  the  Right  Hon.  The  Lord 

S'ven  in  the     Justice  Turner, 
kuid  by  the 
Petitioner,  for  Respondents'  costs,  and  also  in  the  Privy  Council  Office,  for 
costs  of  copying  transcript  and  printing  appendix  to  the  Appellant's 
case. 


ship  by  Bufe  and  the  Petitioner's  mother.  That  the 
suit  was  heard  before  the  Court  of  Magistrates  of  He" 
ligoiand,  and  the  complaint  of  the  Petitioner  dismissed. 
That  the  Petitioner  appealed  to  the  Lieutenant-Gover- 
nor of  the  Island,  wha  by  a  sentence  dated  the  5th  of 
June,  1856,  confirmed  the  decision  of  the  Magistrates, 
on  the  ground  that  the  Petitioner  had  no  claim  on 
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the  Respondents'  estate,  and  the  Petitioner  alleged  that 
the  decision  of  the  Lieutenant-Governor  was  taken 
and  pubUshed  without  having  heard  the  case  of  the 
Petitioner,  either  in  persoa  pr  by  couoBel,  and  prayed 
for  leave  to  appeal,  and  that  pending  such  appeal  the 
distribution  of  the  estate  of  the  late  Bufe  might  be 
stayed. 

Their  Lordships  granted  the  application  upon  the 
terms  contained  in  the  following  Order  : — "  Leave 
to  be  granted  to  the  said  Jacob  Siemens  to  enter 
and  prosecute  his  said  appeal  from  the  sentence  of 
His  Excellency  the  Lieutenant-Governor  of  Heligo- 
land of  the  5tb  of  June  last  past,  upon  lodging  in  the 
Council  Office  a  certificate  from  His  Excellency  the 
Lieutenant-Governor  of  Heligoland^  that  the  AppeK 
lant  hath  given  security  by  two  sufficient  sureties  to 
be  approved  by  His  Excellency  jointly  and  severally  in 
the  Island  oi  Heligoland^  in  the  sum  of  £100, sterling, 
conditioned  to  pay  the  costs  of  the  Respondents  in 
case  their  Lordships  should  so  direct,  and  also  upon 
making  a  deposit  in  the  Council  Office  of  a  sum  of 
money  sufficient  to  cover  the  expense  of  copying  the 
transcript  and  printing  the  appendix  to  the  Appel- 
lant's case,  and  that  His  Excellency  the  Lieutenant- 
Governor  ought  to  be  directed  to  transmit  to  the  Re- 
gistrar of  the  Privy  Council  copies  properly  authen- 
ticated of  the  proceedings  and  evidence  proper  to  be 
laid  before  Her  Majesty  in  this  case  and  necessary  for 
the  hearing  of  the  said  appeal,  and  that  pending  the 
said  appeal  the  distribution  of  the  estate  of  the  late  J. 
O.  Bufe  may  be  suspended  until  further  order,  with 
leave  to  all  parties  to  apply  to  their  Lordships'  Board. 


1856. 

SlSMENS 
V. 

The  HEiBS 
of  Bura. 
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ON  PETITION  FROM  THE  ISLAND  OF 

JERSEY. 

Adolphus  John  D'Allain    -        -     Petitioner^ 

AND 

Sir  Thomas  Le  Breton,  Knt.        -    Respondent.* 

17th  Feb.      ^  ^^  object  of  this  petition  was  to  obtain  for  the 

1857.       Petitioner,  a  Barrister-at-law  of  the  English  Bar,  the 

Thenumber  right  to  practise  as  an  Advocate  at  the  Bar  of  the 

it^s'ettllkd  Courts  in  Jersey. 

to  poetise  at       The  Respondent,  Sir  Thomas  Le  Breton,  the  Bailiff 

the  Bar  of  the      >.     ,      ,  • 

Royal  Courtof  of  the  Island,  insisted  that  the  sole  right  to  nominate 
j^se^llnhj  Advocates  to  practise  before  the  Royal  Court  was 
legal  CTistom    vested  in  him,  and  refused  to  allow  the  Petitioner 

limited  to  SIX.  ' 

The  right  of  to  take  the  oaths  of  an  Advocate,  or  to  practise  in 
an^v<M»V  tJie  Courts  in  the  Island,  upon  the  ground  that 
Se^Sw?"^  the  number  of  Advocates  was  limited  to  six,  and 
Court igyested  that  there  was  no  vacancy.  The  petition  set  forth 
of  tile  Island,  that  in  the  month  of  August,  1854,  Mr.  Horman 
hfe'S/^  resigned  the  office  of  Advocate  at  the  Royal 
»  A  petition    Court   of  Jersey  in   order  to  accept  the  office   of 

to  the  Queen 

in  Council, 

praying  for  an       *  Present:   The  Bight  Hon.  Dr.  Lushington,  the  Eight  Hon. 

h  B  Tff  ^f    ^'  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  and  the 
the  Island        Riglit  Hon.  Sir  John  Patteson. 
to  admit  the 

Petitioner  to  take  the  oaths  and  practise  as  an  Advocate  in  the  Royal 
Court,  was  referred  to  the  Judicial  Committee.  The  Bailiff  put  in  an 
answer,  stating,  that  by  the  law  of  the  Island,  the  number  of  Advocates 
entitled  to  practise  in  the  Boval  Court  was  limited  to  six,  and  that 
that  number  was  complete.  Their  Lordships  held  that,  sitting  as  the 
Judicial  Committee,  they  had  no  power  to  make  the  Order. 
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Deputy  Viscount  in  the  Island.  That  the  Bailiff  had  1857. 
by  custom  the  nomination  of  the  Advocates  entitled  d'Allaik 
to  plead  before  the  Royal  Court.  That  on  the  31st  i^j^^eton. 
of  August^  the  Petitioner  applied  by  letter  to  the 
Bailiff  for  a  place  at  the  Jersey  Bar.  That  on  the  2nd 
of  September y  the  Bailiff,  in  his  official  capacity  pre- 
siding over  the  Royal  Court  for  the  Island  of  Jersey^ 
informed  the  Court  that  Mr.  Horman  had  resigned 
the  place  of  Advocate  in  consequence  of  his  being 
named  to  the  situation  of  Deputy  Viscount,  and  that 
immediately  after  such  announcement  Horman  took 
the  oaths  usual  and  necessary.  That  shortly  after- 
wards the  Petitioner  received  from  the  Jurats  of 
the  Royal  Court  a  certificate  or  letter  of  recom- 
mendation,  which,  on  the  30th  of  September ^  1854, 
he  gave  to  the  Bailiff,  who,  on  the  receipt  thereof,  in- 
formed him,  that  he  would  give  him  an  answer  there- 
on shortly.  That  on  the  5th  of  October y  1854,  the 
Court  or  Assize  of  Heritage  was  held  for  the  first  time 
that  term,  and  that,  as,  according  to  ancient  custom. 
Advocates  were^bliged,  on  this  first  holding  of  the 
Court  of  Heritage,  to  renew  their  oaths  of  office, 
when  such  were  about  being  administered,  Horman 
presented  to  the  Royal  Court  a  petition  or  plea,  to 
the  effect  "  that  he  should  be  allowed  to  prove  that 
the  places  of  Advocate  and  Deputy  Viscount  were  com- 
patible, and  also  to  renew  the  oaths  of  Office."  That 
the  Bailiff  told  Mr.  Horman,  that  he  had  resigned 
the  place  of  Advocate,  besides  that  he  was  Deputy 
Viscount,  and  that  no  man  could  be  both  Advocate 
and  Deputy  Viscount  at  the  same  time,  and,  therefore, 
that  he  (the  Bailiff)  refused  to  submit  his  plea  to  the 
Court.  That  on  the  11th  of  October,  1854,  the 
Bailiff  informed   the  Petitioner  that  he  had  chosen 

VOL.  XI,  F 
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1867.  him  for  a  place  at  the  Bar,  and  that  on  the  19th  of 
FAllaut  the  same  month,  that  nomination  was  confirmed  in 
Lb  Bbetow.  '^®  Petitioner's  favour  by  the  Bailiff.  That  at  the 
same  time  Horman  preferred  before  Her  Majesty  in 
Council  a  Doleance  against  the  Baihff,  for  refusing  to 
admit  him  to  take  the  oaths  of  an  Advocate.  That  on 
the  27th  of  January,  1855,  Mr.  Horman  presented  a 
Remonstrance  to  the  Royal  Court  of  the  Island  against 
the  Bailiff.  That  in  consequence  of  this  Remon- 
strance, two  different  suits  relating  to  the  same 
subject-matter  were  instituted  at  the  same  time,  be- 
tween the  same  parties  in  two  different  Courts,  one  of 
which  was  the  Court  of  appeal  from  the  other.  That 
after  the  Remonstrance  had  been  read  to  the  Court, 
the  Bailiff  informed  the  Court  that  the  whole  affair 
was  in  consequence  of  a  misunderstanding,  he  the 
Bailiff  having  supposed  Horman  to  have  resigned  the 
place  of  Advocate,  and  that  by  his  present  tendered 
resignation  of  the  place  of  Deputy  Viscount,  the  ex- 
ercise of  which  he  considered  as  incompatible  with 
the  former,  all  obstacles  disappeared,  and  he  thought 
he  ought  to  admit  Horman  to  take  the  oaths  of  an 
Advocate.  That  thereupon  the  Petitioner  demanded 
to  intervene  in  the  case,  setting  forth,  among  other 
things,  in  his  plea  "That  he  was  named  by  the  Chief 
Magistrate  to  the  place  of  Advocate,  that  he  was 
ready  to  prove  the  express  resignation  of  the  place  of 
Advocate  made  by  Mr.  Horman,  and  that  since  the 
matter  had  been  referred  to  the  Royal  Court  by  Hor- 
man  himself,  the  Royal  Court  alone  could  decide  on 
the  question  raised.''  That  the  Bailiff  then  declared, 
that  he  should  neither  receive,  nor  submit  to  the 
Court,  the  demand  of  intervention  made  by  the  Peti- 
tioner, that  the  nomination  of  the  members  of  the 
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Bar  was  one  of  the  prerogatives  of  his  olSSce,  and  that  1857. 
the  Court  could  not  discuss  his  prerogative,  or  give  d*Allaim 
any  decision  which  might  affect  the  exercise  of  it.  j^  bketom. 
That  be  the  Bailiff  acknowledged  that  he  had  named 
the  Petitioner  to  a  place  at  the  Bar ;  but  said  that  at 
the  time  he  had  done  so  he  considered  that  Horman 
bad  ceased  to  be  an  Advocate,  and  he  persisted  in  the 
determination  he  had  expressed  to  admit  Horman  to 
take  the  oaths  of  an  Advocate.  That  the  BaiUff  then 
declared,  '*  By  virtue  of  my  prerogative,  I  name  you, 
Horman^  an  Advocate,"  and  that  he  immediately 
afterwards  admitted  him  to  take  the  oaths  of  office. 
That  the  Bailiff  refused  to  place  on  record  the  decision 
made  by  him  alone,  as  regarded  the  demand  of  interven- 
tion, and  thereby  prevented  the  Petitioner  from  appeal- 
ing therefrom  to  Her  Majesty  in  Council,  there  being  • 
nothing  on  the  record  to  review.  That  on  the  21st 
of  June,  1856,  the  Petitioner  addressed  a  letter  to  the 
Bailiff,  requesting  him  to  adnrit  the  Petitioner  to  take 
the  oaths  of  an  Advocate,  and  to  practise  as  such  in 
the  Court  over  which  he  presided.  That  on  the  26th 
of  the  same  month,  the  Petitioner  received  from  the 
Bcdliff  a  letter,  in  which  he  declared  himself  unable 
to  comply  with  the  Petitioner's  application.  That 
there  were  at  present  six  Advocates,  who  were  en- 
titled to  plead  before  the  Royal  Court  of  the  Island  of 
Jersey.  And  the  petition  further  alleged,  that  there 
were  many  cases  within  the  Petitioner's  knowledge, 
wliich  could  not  be  pleaded  for  want  of  duly-qualified 
persons  to  plead  them.  That  there  were  several  pro- 
visions of  the  written  law,  which  could  never  have 
been  executed  if  the  Bar  had  not  been  open,  or,  at  all 
events,  if  there  had  not  been  more  Advocates  entitled 
to  practise  than  there  were  at  present,  and  the  Peti- 

F  2 
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1867.  tioner,  after  submitting  that  he  had  not  been  able  to 
FAllain  find  that  any  special  law  abrogating  the  provisions  of 
the  written  law,  or  limiting  the  number  of  Advocates 
entitled  to  practise  at  the  Jersey  Bar,  had  received  the 
sanction  of  the  Crown,  he  prayed  that  an  Order  might 
be  directed  to  Sir  Thomas  Le  Breton^  Bailiff,  to  trans- 
mit an  answer  to  his  petition,  and  that  he  should 
admit  the  Petitioner  to  take  the  oaths  of  an  Advocate, 
and  to  practise  in  the  Royal  Court  of  the  Island  of 
Jersey,  and  that  in  the  meantime,  and  until  the  final 
determination  of  the  matter.  Sir  Thomas  Le  Breton 
should  not  appoint  any  other  Advocate  to  practise  in 
the  Royal  Court. 

This  petition  having  been  served  on  Sir  Thomas  Le 
Breton,  he  appeared  and  put  in  an  answer,  whereby  be 
disclaimed  personally  having  any  objection  to  admit  the 
Petitioner,  but  submitted  that,  by  virtue  of  his  office, 
it  was  a  right  vested  in  him  to  nominate  Advocates. 
That  the  number  of  Advocates  was  by  legal  custom 
limited  to  six,  and  there  was  no  vacancy  at  the  Bar 
of  the  Royal  Court,  and  that  he  had  no  power  to  admit 
more,  and  he  entered  into  a  full  explanation  of  the 
manner  in  which  Horman  had  resigned,  and  his  sub- 
sequent re-admission  as  an  Advocate. 

The  Petitioner  put  in  a  case,  in  which  he  insisted, 
that  no  WTitten  law  limited  the  number  of  Advocates 
entitled  to  plead  before  the  Courts  in  the  Island  to 
six,  and  he  urged  and  illustrated  the  great  incon- 
venience, delay,  and  expense,  which  had  been  ex- 
perienced by  suitors  before  the  Royal  Court,  in 
consequence  of  there  being  a  limited  Bar,  and  sub- 
mitted that  it  appeared  from  several  provisions  of 
the  written  law  in  force  in  the  Island,  that  such  law 
never  could  have  been  executed  if  the  Bar  had  not 
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been  open,  or,  at  all  events,  if  there  had  not  been 
more  Advocates  entitled  to  practise  than  there  was 
at  present.  In  support  of  which  he  referred  to  j^^  Bbetok. 
Rouille,  tit.  "Dc  Conteurs,''  ch.  Ixiv.  fo.  86,  where, 
among  other  things,  it  is  stated,  that  each  party  to  a 
suit  is  allowed  to  have  four  Advocates  to  advise  and 
one  to  plead.  Also  to  Basnagey  tome  ii,  p.  504,  who 
lays  it  down,  that  the  publication  in  a  bankruptcy  of 
a  landed  proprietor  must  bear  the  signature  of  the 
Judge  and  Advocates,  who  must  be  to  the  number  of 
seven;  and  he  further  submitted  that  since  the  an- 
nexation of  continental  Normandy  to  the  Kingdom  of 
France^  the  powers  of  the  Court  of  Exchequer  of 
Normandy  had  been  vested  in  Her  Majesty  in  Coun- 
cil; who,  consequently,  as  regarded  Jersey ^  was  in- 
vested with  judicial  and  legislative  authority. 

Mr.  Rolt,  Q.  C,  and  Mr.  W.  B.  Turnbull,  for 
the  Petitioner. 

Two  points  arise  upon  this  petition : — First,  we 
insist  that  a  vacancy  having  occurred  by  the  resigna- 
tion of  Horman,  and  his  acceptance  of  the  office 
of  Deputy  Viscount,  the  nomination  of  the  Petitioner 
as  an  Advocate  by  the  Bailiff  was  effectual,  and  ought 
to  have  been  carried  out  by  the  swearing  in  of  the 
Petitioner  as  an  Advocate ;  and  that  the  re-admission 
of  Horman  by  the  Bailiff,  to  practise  as  an  Advocate, 
was  a  violation  of  good  faith,  and  illegal.  No  objec- 
tion is  raised  to  the  fitness  of  the  Petitioner  for  the 
discharge  of  the  duties  of  an  Advocate.  Secondly. 
Even  if  no  such  vacancy  had  occurred,  there  is  no 
written  law  in  force  in  the  Island,  either  to  be  found 
in  the  Grand  Coustumier  de  Normandie,  RouilU^  Bas- 
nage,  Terri^n,  and  Berrault,  or  in  Acts  of  the  States, 
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1857.        Charters,  or  Orders  in  Council,  which  are  the  recog- 
D'Allaih     nized  authorities  of  the  law  of  Jersey,  which  restricts 
Lb  Brbtoit.   ^^  limits  the  number  of  Advocates  to  six,  as  being 
alone  entitled  to  practise  at  the  Bar  of  the  Courts 
there.     Rouille^  tit,  "De  Conteurs^''  ch.  Ixiv.  fo.  86, 
Basnage,  tome  ii.  p.  504,  are  authorities  to  show  that 
the  Bar  is  not  so  restricted     The  Bar  of  the  Ex- 
chequer in  Normandy  was  open,  and  upon  admission 
to  that  Bar,  an  Advocate  could  practise  in  any  Court  in 
Normandy.     Rouille,  tome  ii.  p.  32.     No  special  law 
limiting  the  number  of  Advocates  can  be  found  to 
abrogate  the  written  law  thus  expounded  by  Rouillc 
and  Basnage.    No  mention  is  made  in  the  Grand  Cos^ 
tumier  de  Normandie  of  any  peculiar  local  custom  in 
the  bailiwick  of  Jersey  in  that  respect.      But,  even 
if  any  such  power  of  limiting  or  restricting  the  num* 
ber  of  the  Bar  exists  at  all,  the  existing  limitation  or 
restriction  of  the  number  to  six  is  not  absolute  and 
final,  and  such  rule  ought  to  be  reviewed,  and,  in  the 
present  circumstances  of  the  Island,  the  number  of 
Advocates  enlarged,  as  the  limitation  insisted  on  is 
insufficient  for  the  purposes  of  justice. — [Dr.  iMshing- 
ton :     This  petition  is   referred  to  us  sitting  as  the 
Judicial  Committee.     It  was  different  in  the  case  of 
The  States  of  Jersey  (a).     The  reference  there  was 
of  a  legislative  nature,  relating  to  a  question  of  tax- 
ation of  the  inhabitants  of  the  Island.] — The  Court 
of  Exchequer  in  Normandy  had  legislative  powers, 
which,  as  regards  the  Island  of  Jersey ^  is  now  vested 
in  Her  Majesty  in  Council. 

Mr.  jR.  Palmer,  Q.  C,  and  Mr.  Le  Breton,  for 
Sir  Thomas  Le  Breton,  the  Bailiff. 

(a)  9  Moore*8  P.  G.  Cases,  185. 
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The  Bailiff  appears  only  in  deference  to  this  Court.  1867. 
No  case  has  been  made  by  the  Petitioner  to  entitle  D'Allain 
hini  to  be  incumbent  of  the  office  of  ati  Advocate  of  ^^  breton. 
the  Royal  Court  at  Jersey.  The  Bailiff  has  by  virtue 
of  his  office  the  sole  right  to  nominate  Advocates, 
Le  Qeyty  tome  iv.  p.  144,  but  such  nomination  can 
only  be  made  when  there  is  an  actual  vacancy.  There 
was  no  vacancy  when  the  Bailiff  nominated  the  Peti- 
tioner. Horman's  forced  resignation  was  under  an 
erroneous  view  of  the  law.  The  holding  of  the  office 
of  Deputy  Viscount  was  not  incompatible  with  being 
an  Advocate,  A  Recorder  in  this  country,  or  a  Re- 
vising Barrister,  is  entitled  to  practise  in  the  Courts. 
The  number  being  full,  the  Bailiff  had  no  power  in 
law  to  order  the  Petitioner  to  be  sworn  in  as  an 
Advocate.  The  number  of  Advocates  entitled  to 
practise  is,  by  immemorial  usage  and  custom,  re- 
stricted to  six.  Falle's  Hist,  of  Jersey,  p.  215  (2nd 
Edit.,  Lon.  1734).  Le  Gyet,  tome  ii.  p.  308,  expressly 
states  it  so.  *'  Ce  portage  d'Avocats  est  d'autant  plus 
necessaire  a  Jersey,  que  leur  nomhre  n'y  est  que  desix." 
And  no  more  can  be  appointed.  First  Report  of 
Comms.  on  the  State  of  the  Criminal  Law  of  Jersey, 
1847,  p.  xxxii.  (a).  The  officers  of  the  Crown,  the 
Procureur- General  and  Avocat  de  la  Reine,  have 
indeed  the  same  right  to  practise,  but  it  is  in  their 
official  character  only.  What  power  has  this  Court 
to  order  the  Bailiff  to  swear  in  the  Petitioner  as  an 
Advocate?  In  the  case  of  The  King  v.  The  Arch- 
bishop  of  Canterbury  (b)  the  Court  of  King's  Bench 

(a)  See  also  Le  Queme,  Const.  Hist,  of  Jersey,  where  it  is  laid 
down  at  pp.  19  &  26  that  the  Bailiff  nominates  the  Adyocates,  the 
numher  heing  limited  to  six. 

(h)  8  East.  212. 
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held  that  a  mandamus  would  not  lie  to  the  Arch- 
bishop of  Canterbury  to  issue  his  fiat  to  the  proper 
oflScer  for  the  admission  of  a  Doctor  of  Civil  Law  as 
an  Advocate  of  the  Court  of  Arches.  This  Court  has 
no  power  to  do  what  is  asked  by  the  Petitioner. 
Its  functions  are  judicial  only,  not  legislative.  A  case 
somewhat  analogous  to  the  present  occurred  here  some 
years  back.  Le  Gallais  v.  De  Veulle  (a).  In  that  case, 
complaint  was  made  to  the  BaiUff  that  two  DAion- 
ciateurs  were  insufficient  for  the  duties  of  their  office, 
and  the  Bailiff  of  the  Royal  Court  of  the  Island  ac- 
cordingly appointed  a  third.     It  was  held  to  be  ultra 


(a)  Philip  Le  Galijms  and  others  - 

AND 

Sib  John  De  Veulle,  Ent.,  and  another 


-    Petitioners^ 


Bespondents,* 


9th  May,  JL  HIS  was  a  Petition  by  Philip  Le  Gallais,  Deputy  Viscount  of  the 
w^-f_.^  Island  of  Jersey,  John  Auhin  and  Hugh  God/ray  the  younger. 
The  Bailiff  Denonciateurs  (^),  of  the  Royal  Court,  complaining  of  the  appoint- 
of  the  Island     ment  by  the  Respondent,  John  De  Veulle,  the  Bailiff  of  the  Island, 

of  a  third  Denonciateur,  as  an  infringement  of  their  rights,  and 

ultra  vires  the  authority  of  the  Bailiff. 

The  case  arose  under  the  following  circumstances: — 
In  the  year  1832,  great  complaints  were  made  to  the  then  Bailiff, 
Sir  John  De  Veulle,  that  the  number  of  the  Denonciateurs  was  in- 


of  Jersey  has 
no  authority 
to  appoint  a 
third  Dinorir 
ciateur  of  the 
Royal  Court 
of  the  Island. 
An  appoint- 
ment of  a 
third  D^non- 
ciateur  made 
by  the  Bailiff, 
upon  the 
ground  that 
two  Denoncia- 
teurs were  in- 
sufficient for 
the  efficient 
discharge  of 
the  duties  of 
the  Office, 
upon  Petition 

to  the  Queen  in  Council,  by  the  Deputy  Viscount  and  the  two  DinoTicia- 
teurs,  held  null  and  void. 


Q  As  to  the  duties  of  these  officers  of  the  Royal  Court,  see 
Falle's  Hist,  of  Jersey,  p.  216  (2nd  Edit.,  Lon.  1734). 

•  Present :  The  Right  Hon.  The  Marquis  of  Lansdowne  (Lord 
President),  the  Right  Hon.  The  Lord  Chancellor  Brougham,  the 
Right  Hon.  Sir  John  Leach,  the  Right  Hon.  Lord  Melbourne 
(Home  Secretary),  and  the  Right  Hon.  The  Vice-Chancellor  Sir 
Lancelot  Shad  well,  Knt. 


CASES  BEFORE  THE  PRIVY  COUNCIL. 


73 


vires  his  authority,  and  the  appointment  was  set  aside, 
as  the  office  was  limited  by  custom  to  two  only,  and 
it  required  a  special  legislative  enactment  to  increase 
the  number.  So  it  must  be  in  this  instance.  The 
objection  of  the  Petitioner  that  there  is  no  passage  in 
any  written  law  contained  in  the  Grand  Coustumier 
de  Normandiey  Rouilld  or  Basnage^  limiting  the  Bar 
to  six,  is  untenable.  We  rely  upon  immemorial  usage 
of  a  legal  custom,  which  enjoyment,  as  the  Chief  Jus- 
tice Tindal  says  in  The  matter  of  the  Serjeants  at 
Law  (d),  is  the  most  solid  of  all  titles. 

sufficient,  and  required  to  be  increased.  On  referring  to  the  rolls 
of  the  Koyal  Court,  it  ^as  found  that,  prior  to  the  year  1645,  there 
had  been  only  one  Denonciateur,  and  that  in  that  year  the  then 
Bailiff  had  appointed  a  second.  It  was  thought,  therefore,  by  the 
late  Sir  John  De  Veulle,  that,  as  one  of  his  predecessors  had  within, 
legal  memory  increased  the  number  of  DenondateurSf  he  had  the 
power  to  add  to  their  number,  and  he  accordingly  appointed  a  third. 
The  Petitioner's  case  was  argued  by 

Sir  James  Scarlettt  K.  C,  and  Dr.  Lushington ;  and  by 

Mr.  Pemberton,  K.  C,  and  Mr.  FoUett,  K.  C,  for  the  Bailiff. 

The  judgment  of  their  Lordships  was  pronounced  by 
The  Lord  Chancellor  : 

Their  Lordships  are  of  opinion  that  there  is  no  authority  shown 
in  the  Bailiff  to  make  the  appointment  of  the  third  Denonciateur. 
That,  therefore,  the  appointment  is  null  and  void,  and  must  be 
treated  accordingly. 

With  regard  to  the  appointment  of  a  second  Benonciateur,  that 
appointment  has  been  acquiesced  in  for  two  hundred  years,  that 
would  of  itself  be  nothing,  it  is  long  within  legal  memory,  but  still 
it  may  be  evidence  from  that  length  of  time,  and  after  the  long  ac- 
quiescence in  it  would  be  evidence  of  an  ancient  office  suspended  or 
dormant  at  that  time,  or  might  be  taken  as  evidence  of  a  power  to 
appoint  to  a  number  not  exceeding  two  DenoncicUeurSf  as  the  business 
mi^t  require. 

(a)  6  Bingh.  N.  C.  238. 


1867. 
D'Allaiit 

V, 

La  Breton. 


1833. 
Lx  Gajllajs 

V. 
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Lb  BitETOir. 
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The  Right  Hon.  Dr.  Lushington  : 

D'Allaiit 

(u*,«nir  ^^^^  petition  prays  that  the  Petitioner  may  be  ad- 
mitted to  take  the  oaths  of  an  Advocate,  and  to 
practise  as  such  in  the  Royal  Court  of  the  Island  of 
Jersey.  Upon  the  petition  two  questions  arise :  First, 
whether  there  was  any  vacancy;  and,  second,  whether 
the  number  of  Advocates  in  the  Royal  Court  is 
limited^  as  alleged,  to  six.  Now,  their  Lordships  are 
of  opinion  that  it  is  unnecessary  for  them  to  pro- 
nounce any  opinion  as  to  the  incompatibility  of 
Mr.  Horman  being  an  Advocate,  and  holding  the 
office  of  Deputy  Viscount  at  the  same  time,  unless 
they  should  be  of  opinion  that  by  the  law  of  Jersey 
such  union  of  offices  was  illegal;  but  that  has  not 
been  shown  to  be  so.  Upon  the  second  point,  we  are 
of  opinion  that  we  cannot  interfere  as  the  case  stands. 
The  Bailiff's  return  is,  that  the  number  entitled  to 
practise  is  complete,  and  that  he  has  no  power  to 
appoint  more.  It  was  insisted  by  the  Petitioner, 
that  he  was  nominated  an  Advocate  by  the  Bailiff. 
Now,  what  does  a  nomination  to  the  Bar  amount  to  ? 
For  we  take  it  to  be  clear  that  there  must  be  a  nomi- 
nation. There  is  certainly  strong  evidence  of  the 
promise  of  the  Respondent,  the  Bailiff  of  the  Island, 
to  appoint  the  Petitioner  to  the  office  of  an  Advocate 
of  the  Royal  Court,  and  that  he  so  signified  to  the 
Petitioner  such  intention ;  but  that  is  not  sufficient,  it 
is  indispensably  necessary  that  there  should  hav6  been 
an  actual  nomination,  and  that  the  nominee  appointed 
should  take  the  oath  before  he  can  be  admitted  to 
practise.  We  cannot  take  upon  ourselves  to  advise 
Her  Majesty  to  make  an  Order  allowing  the  Petitioner 
to  practise,  without  such  a  notnination  and  admission 


CASES  BEFORE  THE  PRIVT  COUNCIL. 


15 


by  the  Bailiff.  That  would  open  a  very  large  field ;  1857. 
and  it  would  be  necessary  to  decide  the  point  whether  d'Allain 
Her  Majesty  has  such  authority,  which  we  do  not  j^  bbetoit 
feel  at  liberty  to  do  ;  we  must  take  into  consideration 
now,  not  80  much  the  intention  of  the  Bailiff  to 
nominate  the  Petitioner  an  Advocate,  as  our  power 
under  the  reference  made  to  us  to  advise  the  Crown 
to  order  the  Respondent,  as  Bailiff  of  the  Island,  to 
nominate  and  admit  him,  by  allowing  him  to  take 
the  necessary  oaths  as  ati  Advocate.  With  regard 
to  our  jurisdiction,  as  well  as  to  the  argument  of 
the  inconvenience  arising  from  a  limited  Bar,  We 
must  observe  that  this  petition  is  not  referred  to 
us  as  a  legislative  body  having  legislative  authorityi 
or  to  advise  the  Crown  acting  in  its  legislative  capa- 
city, but  as  members  of  the  Judicial  Committee  of 
the  Privy  Council,  possessing  only  power  to  advise  the 
Crown  judicially.  We  are,  therefore,  under  the  ne- 
cessity of  refusing  to  comply  with  the  prayer  of  the 
petition ;  but,  as  we  think  the  Petitioner  was  justified 
in  obtaining  the  opinion  of  their  Lordships,  we  do  not 
think  it  is  a  c^se  for  costs  (a). 

(a)  A  Bill  or  "  ProjSt "  was  introduced  into  the  States  of  Jersey, 
on  the  5th  of  February,  1867,  for  throwing  open  the  Bar  of  that 
Island,  bat  was  afterwards  ahandoned. 
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ON  APPEAL  FROM  THE  SUPREME  COURT 

AT  CALCUTTA. 

GooROOCHURN  Sein       -         -         .     Appellant^ 

AND 

Radanauth  Sein  and  others  -     Respondents* 

15th  June,  AfTER  this  case  was  set  down  for  hearing,  intelli- 
v^^Il/  gence  reached  this  country  just  before  the  day  ap- 
After  an  pointed  for  hearing,  that  the  Appellant  had  been  de- 
oScuuahtA  dared  an  Insolvent  under  the  provisions  of  the  In- 
forh^^riJr  ^^^^  Insolvent  Act,  llth  Vict.,  c.  21,  and  that  by  an 
intelligence  Order  of  the  Court  for  the  relief  of  Insolvent  debtors 
landBhoTtij  at  Calcutta,  dated  the  25th  of  February,  1857,  the 
Jj^'nted"^*^  estate  and  effects  of  the  Appellant  were  vested  in  the 
for  the  hear-     OflScial  assignee  of  that  Court.     The  fact  of  the  in- 

ing,  that  the  r      i        a  n  j      i  •  r   t  • 

AppeUanthad  solveucy  of  the  Appellant,  and  the  vesting  of  his 
judged^anin-  estate,  was  verified  by  an  affidavit  of  the  Respon- 
Boiventunder   dents'   a^jents   in   the   appeal.      No   communication 

the  Indian  In-  °  *  * 

solvent  Act,  from  the  Official  assignee  of  the  Insolvent  Court  at 
c.^21.  ^'        Calcutta  had  been  received  at  the  Council  Office. 

Upon  the 

appeal  being  •  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 

Court  post-  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 

poned  the  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon 

!^?'irn^/hr       sir  Winlam  H.  Maule. 
SIX  montns, 

to  enable 

the  Official  assignee  in  Insolvency  in  Ccdcutta^  to  revive  the  appeal 
and  prosecute  the  same ;  and  in  default,  the  appeal  to  be  dismissed ; 
and  directed  the  Respondents  to  serve  the  Official  assignee  in  Ifidui 
with  such  notice. 

No  steps  having  been  taken  by  the  Official  assignee  within  the  time 
limited  for  prosecution,  their  Lordships  refused  a  further  extension  of 
time,  and  dismissed  the  appeal. 


CASES  BEFORE  THE  PRIVY  COUNCIL. 


77 


Mr.  JR.  Palmer,  Q.  C,  and  Mr.  Leith,  for  the        ^857. 


Appellant,  Gooroochubn 

Seiic 

Offered  to  proceed  with  the  appeal,  if  the  Court  would  v. 

permit  the  hearing.  Seut. 

Mr.  Rolt,  Q.  C,  and  Mr.  W.  Knox  Wigram,  for 
the  Respondents, 

Submitted  that  the  Court  had  no  authority  to  bind 
the  Official  assignee  in  Insolvency,  in  his  absence,  by 
any  Order  they  might  make  in  the  appeal. — [The  Lord 
Justice  Knight  Bruce:  We  have  no  authority.] — 
That  being  so,  we  then  ask  that  the  appeal  be  revived 
within  a  reasonable  time  by  the  Official  assignee  in 
Insolvency,  or  that  the  same  be  dismissed  with 
costs. 

The  Lord  Justice  Knight  Bruce  : 

It  is  impossible  to  make  an  Order  binding,  in  his 
absence,  the  Official  assignee  in  Insolvency  at  Cal- 
cutta; therefore,  their  Lordships  cannot  now  enter 
into  the  merits  of  the  appeal.  The  course  their 
Lordships  will  pursue  is  this,  to  let  the  appeal  stand 
over  for  a  limited  time ;  the  Respondents  to  serve 
the  Official  assignee  in  Insolvency  with  notice,  that 
imless  the  appeal  be  effectually  revived,  so  as  to  be 
ripe  for  hearing  at  the  sittings  of  this  Court  in  Fe- 
bruary next,  it  will  be  dismissed  with  costs ;  liberty 
being  given  to  the  Official  assignee  in  Insolvency  to 
take  such  steps  as  he  may  be  advised. 

By  the  Order  made  thereon,  it  was  directed  that 
the  hearing  of  the  appeal  should  stand  over  till  the 
sittings  of^the  Judicial  Committee  after  Hilary  Term, 
1858,  in  order  that  notice  should  be  served  by  the 
Respondents  on  the  Official  assignee  of  the  Court 
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18W.       for  relief  of  Insolvent  debtors  at  Calcuttay  and,  that  the 
Goo&oocHUBv  Official  assignee  should  be  at  liberty  to  take  such  pro- 
*^        ceedings  as  he  might  be  advised  herein,  in  default  of 
Radakauth   which  their  Lordships  would  dismiss  the  appeal. 

This  order  was  served  on  the  8th  of  August^  1857, 
upon  the  Official  assignee  at  Calcutta^  but  no  steps 
were  taken  by  him  to  revive  and  prosecute  the  ap- 
peal* 

Mr.  R.  Palmer^  Q.  C, 

^18M^*  Now  moved  on  behalf  of  the  Appellant  for  an  ex- 
tension of  the  time  for  reviving  the  appeal.  The 
application  was  supported  by  an  affidavit  of  the  Ap- 
pellant's agent  in  London,  stating,  that  there  was  a 
prospect  of  the  Appellant  arranging  with  his  creditors 
so  as  to  supersede  the  adjudication  of  insolvency. 

Mr.  Rolt,  Q.  C,  in  opposition. 

The  delay  has  already  been  prejudicial  to  the  Re- 
spondents. The  Official  assignee  in  Insolvency  has 
been  served  with  notice  so  long  back  as  the  8th  of 
August  last,  but  he  does  not  appear,  or  ask  for  time. 
The  Order  of  the  Court  made  in  June  was  conclusive 
that  the  appeal  was  to  be  revived  by  this  sitting,  or 
or  in  default  to  be  dismissed. 

The  Lord  Justice  Knight  Bruce  : 

It  was  clearly  understood  at  the  last  sittings  that 
the  Appellant  was  in  no  circumstances  to  be  heard. 
Justice  to  the  Respondents  requires  that  there  should 
be  no  further  delay.  The  Official  assignee  in  Insol- 
vency has  been  served  with  notice  so  long  ago  as 
August  last,  but  has  not  revived  or  even  appeared 
here.  The  appeal  must  be  dismissed,  but  each  party 
must  pay  their  own  costs. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF 
ADMIRALTY  OF  ENGLAND. 

Constantino  Panagin  Cbbmidi      Appellant^ 

AND 

William  Parker,  and  Francis  ^ 

Hart  Dyke,    Her  Majesty's  >  Respondents. 
Procurator-General  ) 

The  **AsPA8iA."  (a) 

X  HIS  vessel  under  Moldavian  colours,  laden  with  a    loth  July, 
cargo  of  Moldavian  soft  wheat,  the  property  of  one       ^^* 

23rd  Fob. 
*  Present — Upon  hearing  of  motion  for  leave  to  appeal :   The     ^nd  March 
Right  Hon.  T.  Pemherton  Leigh,  the  Right  Hon.  Sir  Edward         1867.t  ' 
Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir      ^^iTT^fU 

William  H.  Maule.  gectfon  of  the 

Statute,  17th 
t  Present — Upon  the  hearing  of  the  appeal :   The  Right  Hon.  &  18th  Vut^ 
T.  Pemberton  Leigh;  the  Right  Hon.  Sir  Edward  Ryan,  and  the  c.^l8,tli«  right 

Right  Hon.  Sir  John  Dodson.  from  the  Hifh 

Court  of  Ad- 
(a)    Three   ships,   The   "^«p(Mta,"   The  *' Achilla"   and  The  mindty  in 

**  Oeranmo"  were  seized  for  breach  of  the  blockade  of  the  Black  ^^^  ^ 

Sea,  and  condemned  by  the  High  Court  of  Admiralty  of  England  three  mo9th| 

as  prize.    Appeals  were  interposed  from  each  of  these  sentences,  ™J*  *^®  "•^ 

and  separately  argued  before  the  Judicial  Committee.    As  these  ^j^f^^  liberty 

appeals  'related  to  the  same  subject-matter,  their  Lordships  gave  beingre8ery^4 

but  one  judgment,  which  embodied  the  principal  facts  common  to  ^  q    ^^ 

each,  and  which  are  contained  in  the  case  of  The  "  Oerasimo,  post,  tee,  to  alloir, 

p.  88.  upon  sufficient 

cause  being 
shown,  the  appeal  to  be  prosecuted  after  the  expiration  of  that  peri(^ 

Motion  by  a  Claimant,  the  owner  of  the  cargo,  upon  notice  to  the 
Captor,  for  leave  to  appeal  from  a  sentence  of  the  Admixalty  Court  in 
England^  pronounced  in  pcsnam  ^onttmacifp  fifteen  moatiui  after  the 


The  Aspasia. 
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1856-7.  Cimara,  of  Constantinople,  and  a  subject  of  the  Ionian 
Cremipi  Islands,  whilst  in  the  prosecution  of  a  voyage  from 
Parkkb.  Grfl/flte  to  Constantinople,  Leghorn^  or  Marseilles^  as 
the  owner  of  the  cargo  might  direct,  was,  on  the  27th 
day  of  June,  1854,  captured  as  prize  by  Her  Majesty's 
steam  ship-of-war  "  Firebrand,^'  and  sent  to  Constan- 
tinople. Some  months  after  the  arrival  of  the  brig 
and  cargo  at  Constantinople,  M.  La  Fontaine,  as  the 
agent  of  the  British  Fleet  at  Constantinople,  con- 
sented to  the  release  of  the  ship  and  cargo,  on 
a  bond  being  given  to  pay  over  to  him  the  value 
of  the  ship  and  cargo,  in  the  event  of  their 
being  condemned  as  prize.  Such  bond  was  accord- 
ingly given,  and  the  vessel  and  cargo  were  released. 
No  proceedings  whatsoever  to  adjudicate  upon  the 
vessel  and  her  cargo  were  taken  on  behalf  of  the 
Captors  until  the  28th  of  September,  1855,  when 
a  monition  was  issued  at  the  instance  of  the  Captors 
from  the  Admiralty  Prize  Court  of  England,  which 
monition  was  served  on  the  Royal  Exchange,  in 
the  city  of  London,  and  was  returned  into  Court 
on  the  6th  of  November,  1855,  on  which  day  the 
vessel  and  her  cargo  were  condemned  as  lawful 
prize,  by  reason  of  no  claim  having  been  given  in  for 
either  of  them.     The  owner  of  the  cargo,  had  not  any 

captmre.  The  proceedings  in  England  were  unknown  to  the  owner  of  the 
cargo,  and  the  sentence  of  condemnation  not  haying  been  communicated 
by  the  Captors  to  the  owner,  he  had  no  knowledge  thereof  until  long 
after  the  time  for  appealing  had  expired.  On  the  motion  coming  on,  it 
appeared  that  no  petition  for  leave  to  appeal  had  been  lodged  or 
re&rred  to  the  Judicial  Committee.  Their  Lordships  refused  to  enter- 
tain the  motion,  except  upon  an  undertaking  to  lodge  a  petition  of  leaye 
to  appeal. 

Appeal  allowed,  subject  to  the  presentment  of  such  petition  of  appeal, 
on  payment  of  costs,  upon  terms  of  extracting  the  inhibition,  and  pro- 
secuting the  appeal  within  three  months,  bail  being  given  for  payment 
of  the  uaptor*8  costs. 

Practice  where  an  appeal  is  allowed  after  notice  and  the  Kespoudent 
applies  to  rescind  the  leave  given. 
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notice,  as  it  appeared,  and  knew  nothing  whatever  of 
the  proceedings  in  the  High  Court  of  Admiralty  in 
England,  and,  from  the  great  lapse  of  time  from  the 
capture,  believed  that  no  proceedings  would  be  taken 
for  obtaining  condemnation  either  of  the  ship  or  her 
cargo.  The  first  intimation  which  he  had  of  the  pro- 
ceedings was  on  the  occasion  of  the  party  who  had 
given  bail  for  the  cargo  being  called  upon,  about  the 
end  of  May,  1856,  to  pay  the  sum  of  £1,002.  78.  lOd. 
sterling,  the  nett  proceeds  of  the  sale  of  cargo. 
These  facts  were  deposed  to  in  the  affidavit  of  the 
Claimant,  Cremidij  the  agent  in  London  of  the  owner 
of  the  cargo,  who  was  authorized,  so  far  as  the  cargo 
was  concerned,  to  appeal  from  the  sentence  of  the 
Prize  Court  of  Admiralty  of  England,  condemning  the 
cargo  as  prize. 

A  motion  was  now  made  for  leave  to  appeal  from 
the  sentence  of  the  Admiralty  Prize  Court  of  Eng- 
land,  pronounced  on  the  6th  of  November,  1855,  so 
far  as  it  condemned  the  cargo  of  The  **  Aspasia**  as 
prize.  Notice  of  this  application  was  given  to  the 
Captors'  proctor,  but  no  petition  of  appeal  had 
been  lodged  by  the  Claimant,  so  as  to  bring  the 
motion  within  the  general  Order  referring  appeals 
and  petitions  to  the  Judicial  Committee  of  the  Privy 
Council. 

Upon  the  motion  coming  on,  it  was  opposed  on  be- 
half of  the  Captors  by 

The  Queen's  Advocate  (Sir  John  Harding),  and 
the  Admiralty  Advocate  (Dr.  Phillimore), 

Who  submitted  that  the  Court  had  no  jurisdiction  to 
entertain  the  application,  as  the  matter  had  not  been 

VOL.  XI.  G 


1856-7. 
Obemidi 

V. 

Parker. 


The  Aflpasia. 
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1856-7.      referred  to  the  Judicial  Committee,  and  relied  upon 
Cutto  V.  Gilbert  (a). 

The  Right  Hon.  T.  Pemberton  Leigh  : 

The  A^aua.  Their  Lordships  are  disposed  to  allow  the  motion 
to  be  heard  if  the  Claimant  will  undertake  to  present 
a  proper  petition  for  leave  to  appeal  (6) . 

Upon  the  Claimant  so  undertaking,  the  motion  pro- 
ceeded. 

Dr.  Addams,  and  Dr.  Tunss^  in  support  of  the 
application. 
The  Claimant  is  a  foreigner  and  entitled  to  every 
indulgence,  especially  as  the  sentence  was  pronounced 
in  pcmam  contumaciam  2  Wynne^s  Life  of  Sir  Leoline 
Jenkins^  p.  743,  to  enable  him  to  purge  himself 
byway  of  appeal.  This  Court,  in  Harrison  v.  HaT-- 
rison  (c),  admitted  an  appeal  from  a  sentence  pro- 
nounced in  posnam  contumacus.  It  is  not  usual  to 
condemn  goods  for  want  of  a  claim  till  a  year  and  a 
day  has  elapsed  after  service  of  process.  Rob.  ColL 
Mar.  pp.  88-9.  The  ''Harrison''  (d);  The  ''Avery  and 
Cargo''  (e) ;  The  "Aquila"  if).  Here  no  steps  were 
taken  by  the  Captors  to  proceed  to  adjudication  for 
more  than  fifteen  months  after  the  capture,  and  such 
laches  entitle  the  Claimant  to  restitution.  The  "HuU 
dah"  (g);  the  owner  of  the  cargo  was  induced 
to  suppose  that  the  proceedings  were  abandoned. 
Moreover,  the  Captors  did  not  send  out  the  sentence 

(a)  9  Moore's  P.  C.  Cases,  131.  See  also,  How  v.  Kirchoer, 
ante,  p.  21. 

(6)  For  the  practice  upon  this  point,  see  In  re  Minchin,  6  Moore's 
P.  C.  Cases,  43 ;  Morgan  v.  Leech,  3  Moore's  P.  C.  Cases,  368. 

(c)  4  Moore's  P.  0.  Cases,  96.     {d)  I  Wheaton.  Amer.  Rep.  298. 

(e)  2  GaUiBon,  Amer.  Rep.  387.  (/)  1  Rob.  41. 

(g)  3  Rob.  235. 
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of  condemnation  until  three  months  had  expired  frcMn      ia»-7. 

the  sentence,  and  thus  deprived  the  Claimant  of  his 

right  of  appeal,  given  by  the  Prize  Act,  17  &  16  Furf., 

c.  18,  sec.  37.     An  appeal  in  a  prize  case  was  limited 

by  the  Statute,  43  Geo.  III.,  c.  160,  s.  27,  to  twelve  '**'^«*^ 

months  after  the  sentence,  but  the  Lords  of  Appeal 

admkted  appeals  beyond  that  time.  The  ''Jacob  <a). 

The  Claimant  in  this  case  was  ignorant  of  the  pix)- 

ceedings  taken  by  the  Captors,  and  it  is,  therefiore,  a 

case  for  the  exercise  of  the  discretion  vested  in  the 

Judicial  Committee,  by  the  Prize  Act,  17  &  18  Vict., 

c.  18,  sec.  37,  to  admit  an  aj^peal. 

The  Queen's  Advocate,  and  the  Admiralty  Ad- 
vocate, contra. 

The  Prize  Act,  17  &  18  Vict.,  c.  18,  sec.  37,  limits 
the  time  for  appealing  to  three  months.  The  cases 
referred  to  relating  to  appeals  against  sentences  pro- 
nounced in  pcenam  contumacue,  and  extending  the 
time  in  such  cases  beyond  a  year  and  a  day,  do  not 
apply;  the  Prize  Act,  17  &  18  Vict.,  c.  18,  sec.  37, 
having  concluded  such  rule  of  the  Civil  law.  No 
merits  are  disclosed  to  entitle  the  applicant  to  such 
an  indulgence. 

The  Right  Hon.  T.  Pembe&ton  Lbiqh  : 

This  is  an  application  for  leave  to  appeal  so  iar  as 
relates  to  the  cargo  of  The  ''Aspasia,*^  against  a  sen- 
tence of  the  Court  of  Admiralty  in  England,  which  con- 
demned in  pwnam  coniumacue  the  vessel  and  cargo  as 
lawful  prize.  By  the  Prize  Act,  17  &  18  Vict.,  c.  18, 
sec.  37,  the  old  rule  of  allowing  twelve  months  to 
appeal  as  provided  by  the  Statute,  43  Geo.  III.,  c.  160, 
sec.  27,  is  cut  down  to  three  months,  if  the  appeal  is 

'    (a)  1759,  cited  from  Lord  Hardwick*s  MS. 

G   2 


The  Aspasia. 
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i85e-7.  from  the  sentence  of  the  High  Court  of  Adaiiralty  of 
Ckemidi  England;  power,  however,  is  reserved  in  that  section, 
Parker.  ^^^  ^^^^  Court  to  admit,  upon  sufficient  cause  being 
shown,  an  .inhibition  to  be  extracted  and  the  appeal 
to  be  prosecuted  notwithstanding.  The  affidavit  of 
the  Claimant  here  states  that  the  omission  arose  from 
the  Captors  not  taking  the  proper  steps  to  obtain  the 
condemnation  of  the  vessel,  and  from  the  Claimant's 
ignorance  of  the  proper  course  to  pursue.  Now,  it 
is  clearly  the  duty  of  the  owner  to  employ  a  proper 
agent  to  watch  the  proceedings,  but  at  the  same  time 
it  is  impossible  to  beUeve  that  he  negligently  and 
wantonly  abstained  from  prosecuting  this  claim; 
therefore,  it  must  be  attributed  to  his  ignorance  and 
not  to  an  abandonment  of  his  claim.  We  are,  there- 
fore, of  opinion  that  we  ought  not,  in  such  circum- 
stances, to  exclude  a  party  who  shows  merits,  from 
bringing  his  appeal,  but  such  permission  must  be 
subject  to  stringent  conditions.  Leave  will  be  given 
to  Cremidi  on  the  usual  claim  being  filed,  to*  extract 
the  inhibition  and  to  prosecute  an  appeal  from  the 
sentence  of  the  Admiralty  Court,  provided  that  within 
three  months  from  this  day  the  usual  bail  be  given  to 
answer  the  costs  of  the  appeal,  and  also  to  pay  the 
costs  of  this  application. 

These  conditions  having  been  complied  with,  the 
appeal  was  set  down  for  hearing,  when 

The  Queen's  Advocate,  and  the  Admiralty  Ad- 
vocate, for  the  Captors, 

Moved  to  rescind  the  Order  allowing  leave  to  appeal. 
They  relied  upon  The  '^Aquilla**  (a)  in  support  of  this 
course. 

(rt)  6  Moore  8  P.  C.  Cases,  102. 


V, 
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Dr.  Addams,  and  Dr.  Thiss^  for  the  Appellant,  1856-7. 

Opposed,  citing  The  '*  Avery  and  Cargo''  (a).  Cbbmidi 

The  Right  Hon.  T.  Pemberton  Leigh  : 

This  application  is  to  discharge  an  Order  of  their 
Lordships,  giving  leave  to  prosecute  an  appeal  from 
the  High  Court  of  Admiralty  of  England  in  a  prize 
case,  notwithstanding  three  months  had  elapsed  from 
the  date  of  the  sentence  complained  of.  Applications 
for  leave  to  appeal  are  generally  made  ex  parte,  and  if 
it  subsequently  appears  that  there  has  been  any  mala 
fides,  upon  a  counter  petition  by  the  Respondent  to 
dismiss,  the  Order  allowing  leave  to  appeal  is  dis- 
charged. That  is  the  practice  of  this  Court  (6),  but 
that  was  not  the  course  adopted  here,  for  the 
Claimant  gave  notice  to  the  Captors,  who  had  every 
opportunity  of  resisting  the  application,  which  they 
did.  The  facts  of  the  case  were  then  very  fully  gone 
into,  and  nothing  now  appears  to  justify  us  rescinding 
the  Order  granting  leave  to  appeal. 

The  appeal  was  then  proceeded  with.  The  autho- 
rities cited  are  referred  to  in  the  case  of  The  **  Gera^ 
simo'*  (c),  where  the  principal  facts  of  the  case  relating 
to  the  national  character  of  the  owners  of  the  cargo, 
and  the  seizure  and  condemnation,  are  fully  set  forth. 

Judgment  was  reserved  and  delivered  after  the  argu* 
ment  in  the  case  of  The  **  Gerasimo'^  (d). 

(a)  2  GallisoD.  Amer.  Rep.  387. 

(b)  See  In  re  Ames,  3  Moore's  P.  C.  Cases,  413;  Sibnarain  Ghose 
i;,  Hullodhur  Doss,  9  Moore's  P.  C.  Cases,  354. 

(c)  Post,  p.  88.  (d)  Post,  pp.  88,  118. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF 
ADMIRALTY  OF  ENGLAND. 


Constantino  Panagin  Cremidi     -    Appellant, 


AND 


William  Parkbr,  Esq.,  and  Fran->  \ 

CIS    Hart   Dyke,  Her  Majesty's  '  Respondents.^ 
t^rocu  rator-Getieral 


The  "Achilles." 

X  HIS  vessel,  under  Wallachian  colours,  laden  with  a 
cargo  of  wheat,  the  property  of  Paolo  FoccOj  of  the 
Island  of  Cephalonia,  a  subject  of  the  Ionian  Islands, 
on  a  voyage  from  Galatz  to  Leghorn^  was  captured  on 
the  21st  of  June,  1854,  by  Her  Majesty's  ship  ''Ftre- 
hrand^^^  whereof  the  Respondent,  Parker,  was  Com- 
mander, when  coming  out  of  the  Sulina  mouth  of 
the  Admiralty  the  Danube^  for  breach  of  blockade,  and  sent  to  Con- 
^^^f^'  stantinople.  The  ship  and  cargo  were  liberated  oa 
prize  case,       baJi^  and  proceeded  against  fifteen  months  afterwards 

in  the  High  Court  of  Admiralty  of  England.     The 
owner  of  the  ship  and  cargo,  having  no  notice  of  the 


15th  &  17th 

July, 

1866, 

& 

4th  March, 

1867. 

Appeal  to 
the  Judicial 
Committee, 
allowed  from 


althouffb 
more  tnan 
three  months 
(the  time 
limited  by  the 
Statute,  17 
is  18  Vict^ 


*  Present:   The  Right  Hon.  T.  Pemberton  Leigh,  the  Right 
Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the 


c.  18,  sec.  37) 

since  the  date  Kght  Hon.  Sir  William  H.  Maule. 
of  the  sen- 
tence. 

Further  proof  granted  to  Claimant  by  the  appeUate  Court  as  to 
ownership. 


The  Achilles. 
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proceedings  in  the  High  Court  of  Admiralty,  did  not 
appear,  and  no  claim  being  made,  the  ship  and  cargo 
were  condemned  by  a  sentence  of  that  Court,  dated 
the  6th  of  November^  1855,  as  prize.  Application  was 
now  made  for  leave  to  appeal  from  that  sentence  of 
condemnation.  Their  Lordships  granted  the  applica- 
tion upon  the  same  terms  as  in  the  case  of  The 
'^Aspasia*^  (a),  and  admitted  further  proof  by  the 
Claimant  as  to  the  ownership  of  the  property  seized. 
The  circumstances  of  the  case  were  nearly  identical 
with  The  '^  Gerasimo^'*  and  the  principal  facts  and 
questions  out  of  which  the  appeal  arose,  are  contained 
in  the  judgment  of  their  Lordships  in  the  case  of  The 
''Gerasimo"  (6). 

The  appeal  was  argued  by 

Dr.  Addams,  and  Dr.  Twiss^  for  the  Appellant ; 
and  by 

The  Queen's  Advocate  (Sir  John  Harding) ^  and 
the  Admiralty  Advocate  (Dr.  Philiimore),  for 
the  Respondents. 


fa)  Ante,  p.  84.  (6)  Post,  p.  88. 
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ON  APPEAL  FROM  THE   HIGH  COURT  OF 
ADMIRALTY  OF  ENGLAND. 


Constantino  Panagin  Cremidi      •     Appellant^ 


AND 


Richard     Ashmore    Powell,    and  \ 

Francis  Hart   Dyke,   Her  Ma-  >  Respondents.^ 
jesty's  Procurator-General     -         -  ) 

The  ''  Gerasimo." 

2nd,  3rd,  &     JL  HIS  was  the  case  of  a  Wallachian  ship,  laden  with 

1857.  '    a  cargo  of  Indian  corn,  the  property  of  Messrs.  Epa^ 

Thenation-  ^^^^'^^^  Pana  &  Co.,  merchants  at  Galatz,  subjects 

al  character     of  the  Ionian  Islands.     The  ship  left  Galatz  in  the 

to  be  decided,  month  of   July,  1854,  bound  to  Trieste  in  Austria, 

for  the  pur- 
poses of  the  4c  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right 

SSdonS^cha-    ^^°-  ^^^  Edward  Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the 

racter  of  the     Right  Hon.  Sir  John  Patteson. 

place  in  which 

it  is  carried  on.    If  a  war  breaks  out,  a  foreign  merchant  carrying  on 

trade  in  a  belligerent  country,  has  a  reasonable  time  allowed  him  for 

transferring  himself  and  his  property  to  another  country.    If  he  does  not 

ayail  himself  of  the  opportunity,  he  is  to  be  treated,  for  the  purposes  of 

trade,  as  a  subject  of  tne  Power  under  whose  dominion  he  carries  it  on, 

and  as  an  enemy  of  those  with  whom  that  Power  is  at  war. 

Nature  of  the  possession  which  the  Russians  held  of  the  Principalities 
of  WaUachia  and  Moldavia,  in  the  years  1853-4. 

Enquiry  into  and  illuhtration  of  the  political  position  of  those  Prin- 
cipalities. 

Circumstances  which  convert  a  friendly  or  neutral  territory  into  an 
enemy's  country,  considered. 

A  temporary  occupation  of  a  territory  by  an  enemy's  force,  does  not 
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and  on  the  19th  day  of  July  was  captured  by  Her  ^  ib57. 
Majesty's  steamship-of-war  '^Vesuvius,'*  coming  out 
of  the  Sulina  mouth  of  the  Danube^  for  a  breach 
of  the  blockade  of  that  river,  and  sent  to  Constant 
tinople.  The  ship  was  released  upon  security  being 
given,  but  the  cargo  was  sold  at  Constantinople.  No 
tidings  having  been  heard  of  the  proceeds,  and  the 
Captors  not  having  taken  any  proceedings  against  the 
proceeds,  or  to  condemn  the  ship  as  prize,  proceedings 
were  commenced  in  the  High  Court  of  Admiralty  of 
Englandy  by  the  Claimant,  on  behalf  of  the  owners  of 
the  cargo,  to  compel  the  Captors  to  proceed  to  adju- 
dication. 

The  present  claim  for  the  restoration  of  the  cargo 
was  made  on  the  21st  of  June^  1855.  On  the  23rd 
of  June,  the  Claimants'  proctor  took  out  a  monition 
against  the  Captors  to  proceed  to  adjudication.  The 
Captors  brought  in  an  affidavit  of  Mr.  Young,  from 
which  it  appeared  that  Mr.  Nicholson  (a  Commissioner 
sent  out  by  the  Court  of  Admiralty  to  Constantinople) 

of  ifcself  necessarily  convert  the  territory  so  occupied  into  hostile  terri- 
tory, or  its  inhabitants  into  enemies. 

A  ship  under  Wallachian  colours,  with  a  carffo  of  com  belonging  to 
owners  residing  at  Oalatz  in  Moldavia^  was  seized  for  breach  of  the 
Black  Sea  blockade,  when  coming  out  of  the  Sulina  mouth  of  the  Danube, 
then  in  a  state  of  blockade.  At  the  time  of  the  shipment  of  the  cargo 
the  Russians  held  possession  of  Moldavia  and  WaUachia.  but  such  hold- 
ing was  with  the  expressed  intention  of  not  changing  the  national  cha- 
racter, or  incorporating  that  country  with  Russia,  Upon  appeal,  held 
(reversing  the  sentence  of  the  Admiralty  Court  of  ^nglanSts,  that  the 
national  character  of  the  owner  was  not  changed  by  the  utct  of  the 
Russians  so  occupying  the  Principalities,  and  restitution  decreed,  with 
costs  and  damages. 

The  purpose  of  the  blockade  was  declared  to  be  for  preventing  the 
import  of  provisions  to  the  enemy  in  possession  of  a  neutral*8  country. 
Semhle.  The  fact  of  a  neutral  ship  bringing  out  a  cargo  of  com  is  not 
a  breach  of  such  blockade. 

It  is  the  duty  of  the  Captor,  as  soon  as  possible,  to  send  a  prize  to 
some  convenient  port  in  Her  Majesty's  dominions  for  adjudication,  and 
to  procure  the  examination  in  preparatorv  of  the  principal  officers  of  the 
captured  vessel,  and  to  deposit  in  the  Admiralty  Court  all  papers  found 
on  board  the  prize.    Penalty  for  neglect  of  these  mles. 
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1867.  had  proceeded  thither  on  this  case,  and  also  on  the 
cases  of  The  ^'Aspasia^**  and  The  ** Achilles ^^^  for  the 
purpose  of  examiniog  witnesses  and  a  return  from 
him»  with  papers  annexed,  was  brought  into  Court. 

The  ship  was  condemned  on  the  2nd  of  November, 
1855,  no  claim  having  been  made  in  respect  of  her. 

On  the  14th  of  November,  1855,  the  daim  for  the 
cargo  caoie  on  for  hearing,  when  it  appeared  by  the 
claim  that  the  real  owners  were  Epamirumda  Pana 
&  Co.,  described  as  subjects  o(  the  Ionian  Islands ,  the 
place  of  their  actual  residence  not  being  set  forth. 
The  Claimant,  Crenddi,  appeared  to  be  their  agent  in 
London.  The  Claimant  prayed  for  a  decree  of  re- 
stitution, with  costs  and  damages.  The  Crown  prayed 
iov  a  decree  of  condemnation.  The  Court  admitted 
the  claim  for  the  cargo,  and  directed  further  proof  to 
be  given  by  the  Claimant  as  to  the  cargo  being  the 
property  of  his  principals,  and  allowed  both  parties 
to  bring  in  further  proof  as  to  the  non-examination 
of  witnesses  by  the  Captors  in  preparatory,  and  also 
whether  there  was  any  agreement  for  the  sale  of  the 
cargo.  The  Captors'  proctor  filed  an  affidavit  of  the 
Respondent,  Powell,  and  of  La  Fontaine,  explaining 
the  reason  of  the  omission  to  examine  the  master  and 
crew  in  preparatory,  as  they  had  quitted  the  vessel, 
and  also  as  to  the  sale  of  the  cargo.  The  Claimant  in 
further  proof  brought  in  a  bill  of  lading  of  the  cargo, 
and  a  pro  forma  account  of  the  sales  of  the  cargo  at 
the  port  of  destination. 

On  the  15th  of  July,  and  1st  of  Augwt,  1856,  the 
cause  was  fully  argued  upon  further  proof.  The 
Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr. 
iMshin^ton),  by  his  interlocutory  decree,  dated  the  8th 
of  Augvst,  1856,  pronounced  the  cargo  to  have  be- 
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longed,  at  the  time  of  the  capture  thereof,  to  enemies       1867. 
of  the  Crown  of  Great  Britain,  and,  as  such,  liable  to      Gb«xipi 
confiscation,  and  condemned  the  same  as  prize.     The      p^^^ 
present  appeal  was  interposed  on  behalf  of  the  owners 
of  the  cargo  against  this  decree. 

Dr.  Addams,  and  Dr.  Thmss,  for  the  Appellant ; 
and 

The  Queen's  Advocate  (Sir  John  Harding) ,  and 
Dr.  Deane,  for  the  Respondents. 

The  principal  question  argued  was,  whether  the 
owners  of  the  cargo,  with  regard  to  this  claim,  were 
to  be  considered  as  alien  enemies ;  and  that  question 
turned  upon  the  nature  of  the  possession  which  the 
Russians  held  of  Moldavia  and  Wallachia,  at  the  time 
of  the  shipment  of  the  cargo :  and  a  further  question 
was  raised,  whether  Oalatz  could  be  treated  as  an 
enemy's  port,  or  had  been  blockaded  at  all  as  against 
neutrals.  The  arguments  are  fully  stated  and  con- 
sidered in  the  judgment  of  their  Lordships.  The  au- 
thorities referred  to  were — 

Upon  the  national  character  of  the  owners  of  the 
cargo,  The  "  Indian  Chief''  (a),  The  "  President''  (6), 
The  *'Anna"  (c).  The  '' Boedes  Lust"  (d).  The 
'*  Magnus"  {e).  1  Kent's  Comms.  p.  82  (8th  Edit.). 
Story,  ''  On  Prize  Courts"  {PraU's  Edit.),  p.  3. 

Whether  the  notification  of  blockade  was  suffi* 
ciently  extetisive  to  include  blockade  by  egress  as  well 
as  ingress.  The  "  Frau  Ilmhe"  (/).  Wheaton,  "  Ele- 
ments of  International  Law,"  p.  575  (6th  Edit.). 

(a)  3  Rob.  12.  (b)  5  Rob.  277. 

(c)  5  Rob.  873.  (d)  5  Rob.  233. 

(e)  1  Rob.  31.  (/)  4  Rob.  63, 
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1867.  As  to  the  duty  of  the  Captors  to  have  brought 

Obemidi  the  chief  officers  of  the  captured  ship  to  the  nearest 
Powell,  ^"tish  port  and  examined  them  in  preparatory,  and 
to  have  proceeded  at  once  to  adjudication,  The 
**  Bothnea  and  Janstoff^'  (a),  The  *'  Arabella  and  the 
Madeira''  {b).  The  '' HuldaW'  (c),  The  ''Washing^ 
ton''  id).  The  "  Speculation"  (e),  The  ''Madonna  del 
Burso"  (/),  The  ''  Peacock"  (g). 

Judgment  was  reserved  in  this  as  well  as  the  pre- 
vious appeals  of  The  ''Aspasia  "  and  The  ''Achilles" 
which  involved  the  same  question,  and  was  now  de- 
livered  by 

The  Right  Hon.  T.  Pemberton  Leigh  : 

24fch  March,  This  was  an  appeal  from  a  decree  of  the  High 
Court  of  Admiralty,  dated  the  8th  of  August^  1856, 
condemning  the  cargo  of  the  ship  **  Gerasimo"  as  law- 
ful prize. 

At  the  time  of  her  capture  this  ship  was  bound  to 
Trieste  with  a  cargo  of  Indian  corn,  which  she  had 
taken  on  board  at  Galatz.  She  was  sailing  under 
Wallachian  colours,  and  on  the  19th  of  July^  1854, 
during  the  prosecution  of  her  voyage,  was  captured 
as  she  was  coming  out  of  the  Sulina  mouth  of  the 
Danube,  by  Her  Majesty's  ship  **  Vesuvius"  under 
the  command  of  Captain  Powell. 

It  was  the  duty  of  the  Captors,  as  soon  as  possible, 
to  send  their  prize  to  some  convenient  port  in  Her 
Majesty's  dominions  for  adjudfcation,  to  procure  the 
examination  in  preparatory  of  the  principal  officers 

(a)  2  Gallieon.  Amer.  Rep.  78.  (b)  2  Gallison.  Amer.Rep.  367. 

(c)  3  Rob.  235.  (d)  6  Rob.  275. 

{e)  2  Rob.  293.  (/)  4  Rob.  169. 
(/)4Rob.  185. 
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of  the  vessel,  aud  to  deposit  in  the  Admiralty  Court,        1867. 
upon  oath,  all  papers  found  on  board  the  vessel,  in      c&smidi 
order  that  speedy  justice  might  be  done,  and  that  the      powIbll. 
property,  if  illegally  seized,  might  be  restored,  with 
as  little  delay  as  possible,  to  the  owners. 

None  of  these  steps  were  taken ;  the  vessel  and 
her  cargo  were  sent  to  Constantinople^  and  detained 
there,  together  with  the  crew,  till  (after  a  delay,  as 
to  the  cargo  of  nearly  three  months,  and  as  to  the 
ship  of  nearly  eight  months)  the  vessel  was  released 
upon  security,  and  the  cargo  sold  at  Constantinople. 

The  Captors  appear  after  this  to  have  taken  no  steps 
whatever  in  the  matter  until  they  were  stimulated  to 
action  by  the  owners  of  the  cargo. 

On  the  21st  of  June^  1855,  a  claim  was  brought 
into  the  Admiralty  Court  by  Cremidi^  in  which  he 
claimed  the  cargo  on  behalf  of  Epaminonda  Pana  & 
Co.,  who  are  merchants  at  Galatz,  and  on  their  be- 
half demanded  restitution,  with  costs  and  damages, 
and  at  the  same  time  he  sued  out  a  monition  requiring 
the  Captors  to  proceed  to  adjudication. 

The  Captors  proceeded  accordingly,  and  on  the 
14th  of  November,  1855,  the  case  was  heard  upon 
the  claim. 

There  was  an  absence  of  the  usual  evidence  in  such 
cases :  there  was  no  examination  of  the  witnesses  in 
preparatory ;  no  affidavit  verifying  the  ship's  papers 
made  recente  facto,  but  an  affidavit  sworn  by  Captain 
Powell,  on  the  30th  of  August,  1855,  more  than  twelve 
months  after  the  seizure,  verifying  certain  papers  as 
being  all  the  papers  which  were  found  on  board  the 
vessel,  and  none  of  which  related  to  the  cargo.  The 
Captors,  however,  produced  an  affidavit  by  a  gentleman 
of  the  name  of  Young,  who  stated  that  he  was  the  agent 
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in  England  of  the  Captors,  and  that  he  had  received  a 
letter  from  Captain  Powell,  dated  in  the  month  of 
May,  1855,  informing  him  that  the  cargoes  of  this 
and  other  ships  sent  to  Constantinople  had  been  sold 
at  that  place,  with  the  consent  of  the  owners  thereof, 
and  the  proceeds  deposited  in  the  hands  of  an  agent. 
There  was  also  a  certificate  by  Mr.  Nicholson,  who 
had  been  sent  out  (under  what  circumstances  it  does 
not  «ppear)  as  a  Commissioner  appointed  by  the  Court 
of  Admiralty  to  take  evidence  on  the  subject  at  Con- 
stantinople, and  Nicholson  tbereby  certified  that  be 
had  been  informed  that  the  master  and  the  whole  of 
the  crew  of  The  "  Gerasimo''  had  long  since  quitted 
her,  and  could  not  anywhere  be  found. 

The  only  evidence  of  property  on  the  part  of  the 
Claimant,  was  the  affidavit  of  Cremidi,  who  stated  his 
belief  that  Epaminonda  Pana  &  Co.,  subjects  of  the 
Ionian  Islands,  were  the  owners,  and  that  no  enemy 
had  any  interest  in  it.  Neither  the  affidavit  nor  the 
claim  stated  anything  as  to  the  place  of  residence  of 
Epaminonda  Pana  &  Co. 

The  learned  Judge,  therefore,  made  an  Order,  dated 
the  14th  of  November,  1855,  by  which  he  admitted 
the  claim  of  Cremidi  for  the  cargo,  but  directed  farther 
proof  to  be  given  by  the  Claimant  as  to  the  property 
thereof,  and  also  allowed  both  parties  to  bring  in 
further  proof  as  to  the  non-examination  of  witnesses 
in  preparatory,  and  as  to  whether  there  was  any 
agreement  as  to  the  sale  of  the  cargo,  such  further 
proof  to  be  given  without  prejudice  to  the  question  of 
costs  and  damages. 

The  cause  was  heard  on  further  proof  in  July  and 
August,  1856,  when  the  learned  Judge  was  of  opinion 
that  the  owners  were  to  be  considered  as  enemies  of 
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the  Briti^  Crown  at  the  time  of  the  seizure,  and  that 
the  Claiinant€r  had,  therefore,  no  persona  standi  in  the 
Court.  The  grounds  of  the  decision  are  thus  stated  in 
the  report  of  the  judgment  printed  at  the  end  of  the 
Respondent  8  case.  After  refernng  to  two  documents 
brought  in  by  the  Claimant  upon  further  proof,  the 
learned  Judge  expresses  himself  in  these  tettas: — '^^  It 
appears,  therefore,  that  the  Claimants  (the  ownerdof 
th0  cai^o)  were  merchants,  re^dent  at  Ghtlttz  ^t  the 
time  of  shipment,  and  that,  being  so,  the  next  question 
is^  what  national  character  the  law  impr6sse^  upoh 
them.  Galatz  is  in  Moldavia;  Moldavia  was  in  posses^ 
sioo;  of  the  Russians ;  and,  so  long  as  any  territory  is 
in  possession  of  the  enemy,  I  apprehend  that  the  law 
declares'  that  all  the  inhabitants  thereof,  and  all  the 
persons  resident  therein  and  carrying  on  trade;  are  to 
be  considered  as  enemies  with  respect  to  that  trade. 
The  owners  of  the  cargo  are  erroneously  described  as' 
Ionian  subjects,  they  being  resident  at  Oalatz,  and 
undoubtedly  they  are  not  entitled  to  that  character  for 
the  purposes  of  trade.  Had  the  truth  been  stated  in 
the  first  instance,  I  should  have  disposed  of  the  case 
at  onoe.^' 

Upon  this  ground  the  learned  Judge  felt  himself 
under  the  necessity  of  condemning  the  cargo,  but  he 
added,  "that  he  should  have  experienced  vei^^  great 
diffioulty  in  coming  to  the  conclusion  that  the  Claims* 
ants  had  proved  their  property  in  the  cargo  claimed, 
even  if  they  were  entitled  to  any  persona  standi  in  the 
Court.'' 

Upon  the  present  appeal  the  first  question  is, 
whether  the  owners  of  the  cargo,  in  regard  to  this 
claim,  are  to  be  considered  as  alien  enemies;  and 
for  this  purpose  it  will  be  necessary  to  examine  care- 
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1857.  fully  both  the  principles  of  law  which  are  to  govern 
Cbemidi  the  case,  and  the  nature  of  the  possession  which  the 
Powell.  Russians  held  of  Moldavia  at  the  time  of  this  ship- 
ment. 

Upon  the  general  principles  of  law  applicable  to 
this  subject  there  can  be  no  dispute.  The  national 
character  of  a  trader  is  to  be  decided  for  the  pur- 
poses of  the  trade,  by  the  national  character  of  the 
place  in  which  it  is  carried  on.  If  a  war  breaks 
out,  a  foreign  merchant  carrying  on  trade  in  a  belli- 
gerent country  has  a  reasonable  time  allowed  him  for 
transferring  himself  and  his  property  to  another 
country.  If  he  does  not  avail  himself  of  the  oppor- 
tunity, he  is  to  be  treated,  for  the  purposes  of  the 
trade,  as  a  subject  of  the  Power  under  whose  dominion 
he  carries  it  on,  and,  of  course,  as  an  enemy  of  those 
with  whom  that  Power  is  at  war.  Nothing  can  be 
more  just  than  this  principle ;  but  the  whole  founda- 
tion of  it  is,  that  the  country  in  which  the  merchant 
trades  is  enemy's  country. 

Now  the  question  is,  what  are  the  circumstances 
necessary  to  convert  friendly  or  neutral  territory  into 
enemy's  territory  ?  For  this  purpose,  is  it  sufficient 
that  the  territory  in  question  should  be  occupied  by  a 
hostile  force,  and  subjected,  during  its  occupation,  to 
the  control  of  the  hostile  Power,  so  far  as  such  Power 
may  think  fit  to  exercise  control ;  or  is  it  necessary 
that,  either  by  cession  or  conquest,  or  some  other 
means,  it  should,  either  permanently  or  temporarily, 
be  incorporated  with,  and  form  part  of,  the  dominions 
of  the  invader  at  the  time  when  the  question  of  na- 
tional character  arises  ? 

It  appears  to  their  Lordships  that  the  first  propo- 
sition cannot  be  maintained.     It  is  impossible  for  any 
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Judge,  however  able  and  learned,  to  have  always  1857. 
present  to  his  mind  all  the  nice  distinctions  by  which 
general  rules  are  restricted ;  and  their  Lordships  are 
inclined  to  think  that,  if  the  authorities  which  were 
cited  and  so  ably  commented  upon  at  this  Bar  had 
been  laid  before  the  Judge  of  the  Court  below,  he 
would,  perhaps,  have  qualified  in  some  degree  the 
doctrine  attributed  to  him  in  the  judgment  to  which 
we  have  referred. 

With  respect  to  the  meaning  of  the  term  '^  domi- 
nions of  the  enemy,"  and  what  is  necessary  to  con- 
stitute dominion.  Lord  Stowell  has  in  several  cases 
expressed  his  opinion.  In  the  case  of  The  *'  Fama'^ 
(5  Rob.  115),  he  lays  it  down  that  in  order  to  complete 
the  right  of  property,  there  must  be  both  right  to  the 
thing  and  possession  of  it ;  both  jus  ad  rem  and  jus  in 
re.  "  This,"  he  observes,  "  is  the  general  law  of  pro- 
perty, and  applies,  I  conceive,  no  less  to  the  right  of 
territory  than  to  other  rights.  Even  in  newly-dis- 
covered countries,  when  a  title  is  meant  to  be  esta- 
blished, for  the  first  time,  some  act  of  possession  is 
usually  done  and  proclaimed  as  a  notification  of  the 
fact.  In  transfer,  surely,  when  the  former  rights  of 
others  are  to  be  superseded  and  extinguished,  it  can- 
not be  less  necessary  that  such  a  change  should  be 
indicated  by  some  public  acts,  that  all  who  are  deeply 
interested  in  the  event,  as  the  inhabitants  of  such 
Settlements,  may  be  informed  under  whose  dominion 
and  under  what  laws  they  are  to  live." 

The  importance  of  this  doctrine  will  appear  when 
the  facts  with  respect  to  the  occupation  of  the  Princi- 
palities come  to  be  examined. 

That  the  national  character  of  a  place  is  not  changed 
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1867.  by  the  mere  circumstance  that  it  is  in  the  possession 
and  under  the  control  of  a  hostile  force,  is  a  principle 
held  to  be  of  such  importance  that  it  was  acted  upon 
by  the  Lords  of  Appeal  in  1808,  in  the  St.  Domingo 
cases  of  The  ''Dart''  and  ''Happy  Couple,''  when  the 
rule  operated  with  extreme  hardship. 

In  the  case  of  The  "  Manilla"  (1  Edw.  3),  Lord 
Stowell  gives  the  following  account  of  those  decisions : 
— "  Several  parts  of  it  [the  Island  of  8t,  Domingo]  had 
been  in  the  actual  possession  of  insurgent  negroes,  who 
had  detached  them,  as  far  as  actual  occupancy  could  do, 
from  the  mother  country  of  France  and  its  authority, 
and  maintained,  within  those  parts  at  least,  an  inde- 
pendent government  of  their  own.  And  although 
this  new  power  had  not  been  directly  and  formally 
recognized  by  any  express  treaty,  the  British  Govern- 
ment  had  shown  a  favourable  disposition  towards  it 
on  the  ground  of  its  common  opposition  to  France, 
and  seemed  to  tolerate  an  intercourse  that  carried 
with  it  a  pacific  and  even  friendly  complexion.  It 
was  contended,  therefore,  that  St.  Domingo  could  not 
be  considered  as  a  colony  of  the  enemy.  The  Court 
of  appeal,  however,  decided,  though  after  long  delibe- 
ration, and  with  much  expressed  reluctance,  that 
nothing  had  been  declared  or  done  by  the  British  Go» 
vemment  that  could  authorize  a  British  tribunal  to 
consider  this  Island  generally,  or  parts  of  it  (notwith- 
standing a  Power  hostile  to  France  had  established 
itself  within  it,  to  that  degree  of  force,  and  with  that 
kind  of  allowance  from  some  other  States),  as  being 
other  than  still  a  colony,  or  parts  of  a  colony  of  the 
enemy.  There  can  be  no  doubt  that  the  strict  prin- 
ciple of  that  decision  was  correct." 
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On  the  other  hand,  when  places  in  a  friendly        1857. 
country  have  been  seized  by  and  are  in  possession  of     OannDt 
the  enemy,  the  same  doctrine  has  been  held.  p  ^' 

While  Spain  was  in  the  occupation  of  France^  and        

at  war  with  Crreat  Britain^  the  Spanish  insurrection 
broke  out,  and  the  British  Government  issued  a  pro* 
clamation  that  all  hostilities  against  Spain  should  im* 
mediately  cease.  Great  part  of  Spain^  however,  was 
still  occupied  by  the  French  troops,  and  amongst 
others,  the  port  of  St.  Andero.  A  ship  called  The 
**  Santa  Anna'*  was  captured  on  a  voyage,  as  it  was 
alleged,  to  St.  Andero^  and  Lord  Stowell  (1  Edw.  182) 
observed  : — **  Under  these  public  declarations  of  the 
State,  establishing  this  general  peace  and  amity,  I  do 
not  know  that  it  would  be  in  the  power  of  the  Court 
to  condemn  Spanish  property,  though  belonging  to 
persons  resident  in  those  parts  of  Spain  which  are 
at  the  present  moment  under  French  control,  except 
under  such  circumstances  as  would  justify  the  confis- 
cation of  neutral  property." 

The  same  principle  has  been  acted  upon  in  the 
Courts  of  Common  Law. 

In  the  case  of  Donaldson  v.  Thompson  (1  Campb. 
429),  the  Russian  troops  were  in  possession  of  Corfu 
and  the  other  Ionian  Islands^  though  the  form  of  a 
Republic  was  preserved,  and  it  was  contended  that  the 
Islands  must  be  considered  as  substantially  part  of  the 
territory  of  the  Russian  Empire,  if  the  Russian  power 
was  there  dominant,  and  the  supreme  authority  was 
in  the  Russian  Commander ;  or,  if  not,  that  the  Re- 
public must  be  considered  as  a  co-belligerent  with 
Russia  against  the  Porte,  since  the  Emperor  of  Russia 
derived  the  same  advantages,  in  a  military  point  of 
view,  from  this  occupation  of  the  Islands  as  if  he  had 
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1867.  seized  it  hostilely,  or  the  Ionian  Republic  had  been 
CBiaiiDi  his  ally  in  the  war  he  was  carrying  on.  Both  these 
propositions,  however,  were  repudiated  by  Lord  Ellen- 
borough;  and  afterwards  on  a  motion  to  set  aside  the 
verdict  by  the  Court  of  King's  Bench,  Lord  Ellen- 
borough  observed: — **WiIl  anyone  contend  that  a  Go- 
vernment which  is  obUged  to  yield  in  any  quarter  to  a 
superior  force  becomes  a  co-belligerent  with  the  power 
to  which  it  yields  ?  It  may  as  well  be  contended  that 
neutral  and  belligerent  mean  the  same  thing."  The 
same  doctrine  was  afterwards  laid  down  by  the  Court 
of  King's  Bench,  in  of  Hagedorn  v.  Bell  (1  Mau.  & 
Sel.  450),  in  the  case  of  a  trade  carried  on  with  Ham- 
burg,  which  had  been  for .  several  years,  and  at  the 
time  was  in  the  military  occupation  of  the  French. 

The  distinction  between  hostile  occupation  and  pos- 
session clothed  with  a  legal  right  by  cession  or  con- 
quest, or  confirmed  by  length  of  time,  is  recognized 
by  Lord  Stowell  in  the  case  of  The  ''Bolletta''  (1  Edw. 
171).  A  question  there  arose  whether  certain  pro- 
perty belonging  to  merchants  at  Zante^  which  had 
been  captured  by  a  British  privateer,  was  to  be  consi- 
dered as  French  or  as  Russian  property ;  that  question 
depending  upon  the  national  character  of  Zante  at  the 
time  of  the  capture.  Lord  Stowell  observes,  p.  1 73  : 
— *'  On  the  part  of  the  Crown  it  has  been  contended, 
that  the  possession  taken  by  the  French  was  of  a 
forcible  and  temporary  nature,  and  that  such  a  pos- 
session does  not  change  the  national  character  of  the 
country  until  it  is  confirmed  by  a  formal  cession,  or 
by  long  lapse  of  time.  That  may  be  true,  when  pos- 
session has  been  taken  by  force  of  arms  and  by 
violence ;  but  this  is  not  an  occupation  of  that  nature. 
France  and  Russia  had  settled  their  differences  by  the 
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treaty  of  Tilsit,  and  the  two  countries  being  at  peace        i857. 
with  each  other,  it  must  be  understood  to  have  been      cbbmiw 
a  voluntary  surrepder  of  the  territory  on  the  part  of          ^' 
Rtissia.*'      On  this  ground  he  held  the  territory  to 
have  become  French  territory,  remarking  in  a  subse- 
quent passage  of  his  judgment  that  this  was  a  cession 
by  treaty,  and  not  an  hostile  occupation  by  force  of 
arms,  liable  to  be  lost  again  the  next  day. 

These  authorities^  with  the  other  cases  cited  at  the 
Bar,  seem  to  establish  the  proposition,  that  the  mere 
possession  of  a  territory  by  an  enemy's  force  does  not 
of  itself  necessarily  convert  the  territory  so  occupied 
into  hostile  territorv,  or  its  inhabitants  into  enemies. 

It  is  necessary  now  to  inquire  what  was  the  nature 
of  the  possession  of  Moldavia  by  the  Russians,  at  the 
time  when  the  shipment  in  question  was  made. 

The  political  position  of  the  Provinces  of  Moldavia 
and  Wallachia  is  very  anomalous.  They  are  classed 
by  Wheaton,  in  his  ''Elements  of  International  Law,'' 
p;  48  (6th  Ed.),  amongst  semi- sovereign  States.  By 
the  Convention  of  Ackermann  in  1826,  between  Rmsia 
and  Turkey,  it  was  provided  that  the  government  of 
those  Provinces  should  be  administered  by  Hospodars 
chosen  from  amongst  the  native  Boyars,  and  they  were 
to  enjoy  their  authority  for  the  term  of  seven  years. 
By  the  Treaty  of  Adrianople,  between  the  same  Powers 
in  1829,  and  by  a  separate  Act  annexed  to  that  Treaty 
with  respect  to  the  Provinces  of  Moldavia  and  Wal- 
lachia, it  was  provided  that  the  Hospodars,  instead  of 
being  elected  for  a  term  of  seven  years  only,  should 
in  future  hold  their  dignities  for  life,  and  that  they 
should  freely  administer  the  internal  affairs  of  those 
Provinces  in  concert  with  their  respective  Divans.  It 
was  further  provided   that  they  should  pay  a  fixed 
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1867.  tribute  to  the  Porte  in  lieu  of  certain  charges  to  which 
Cmmidi  they  were  previously  subject,  and  be  free  from  all 
Powell,  other  exactions.  The  inhabitants  were  to  enjoy  full 
liberty  of  commerce  for  the  productions  of  their  soil 
and  their  industry,  without  any  restriction,  except 
such  as  the  Hospodars,  in  concert  with  their  respective 
Divans,  should  establish.  They  were  to  be  at  liberty 
freely  to  navigate  the  Danube  with  their  own  vessels, 
furnished  with  passports  by  their  Government:  and 
it  was  provided  that  the  Prutk^  which  bounds  one 
side  of  Moldavia,  should  continue  to  be  the  limit  of 
the  two  Empires  of  Russia  and  Ttirkey. 

This  independent  administration  was  enjoyed  by  the 
two  Provinces  at  the  time  when  the  differences  arose 
between  Russia  and  Turkey  in  the  year  1853.  Their 
government  was  administered  by  the  Hospodar  of  each 
Province,  with  the  assistance  of  a  Council ;  they  had 
a  national  flag,  and  a  Charge  d^ Affaires  resident  at 
Constantinople. 

The  Sultan  having  refused  compliance  with  de- 
mands made  upon  him  by  Russia^  the  Emperor  gave 
orders  that  his  troops  should  enter  the  Danubian  Prin- 
cipahties,  and  on  the  26th  of  June^  1853,  he  issued 
a  manifesto,  declaring,  in  the  following  terms,  the 
grounds  upon  which,  and  the  purposes  for  which,  this 
step  was  taken: — '* Having  exhausted  all  the  means 
of  persuasion,  and  all  the  means  of  obtaining  in  a 
friendly  manner  the  satisfaction  due  to  our  just  recla- 
mations, we  have  deemed  it  indispensable  to  order 
our  troops  to  enter  the  Danubian  Principalities,  to 
show  the  Porte  how  far  its  obstinacy  may  lead  it. 
Nevertheless,  even  now  it  is  not  our  intention  to  com- 
mence war.  By  the  occupation  of  the  Principalities 
we  wish  to  have  in  our  hands  a  pledge  which  will 
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guarantee  to  us  in  every  respect  the  re-establishment        18^7. 
of  our  rights.     We  do  not  seek  conquests.     Russia 
does  not  need  them.     We  demand  satisfaction  for  a 
legitimate  right  openly  infringed." 

On  the  2nd  and  3rd  days  of  July,  1853,  the  Russian 
troops,  under  Prince  Gorichakoff,  crossed  the  Pruth 
and  entered  Moldavia;  and  upon  that  occasion  the 
Prince  issued  a  proclamation  to  the  inhabitants  of 
Moldavia  and  Wallachia,  in  which  he  declared: — 
**  We  come  amongst  you  neither  with  projects  of  con- 
quest, nor  with  the  intention  of  modifying  the  insti- 
tutions under  which  you  Uve,  or  the  political  position 
which  solemn  Treaties  have  guaranteed  to  you." 

The  proclamation  then  stated  that  the  occupation 
was  only  provisional,  and  that  on  the  day  on  which 
the  Emperor  should  obtain  the  reparation  due  to  him, 
and  guarantees  for  the  future,  the  Russian  troops 
should  return  within  the  frontiers  of  Russia ;  and  it 
concluded  with  exhorting  the  inhabitants  to  engage 
with  security  in  their  agricultural  labours  and  commer- 
cial speculations,  and  to  be  obedient  to  the  laws  under 
which  they  lived,  and  to  the  estabUshed  authorities. 

The  Russian  Government  informed  the  Hospodars 
that  their  relations  with  the  Porte  must  be  broken  off, 
and  that  all  action  on  the  part  of  the  Sovereign  power 
must  for  a  time  cease ;  that  the  fixed  tribute  which 
they  were  accustomed  to  pay  to  the  Porte  must  be 
stopped.  But  the  Hospodars  were  not  removed  from 
office  ;  they  continued,  with  the  assistance  of  the  Ad- 
ministrative Council,  to  conduct  the  affaii'S  of  the  Go- 
vernment, and  the  Wallachian  flag  continued  to  be 
used.  When  war  afterwards  was  declared  between 
Russia  and  Turkey j  the  two  Hospodars  were  recalled 
by  the  Porte,  and  directed  to  leave  the  government 
in  the  hands  of  a  provisional  Council  of  Boyars.    A 
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1857.  Russian  Commissary  was  appointed  to  conduct  the 
Ceemidi  Government  in  their  stead,  but  nothing  was  said  or 
Powell.  ^^^^  ^y  ^^^  Russian  Government  to  change  the  nature 
of  the  occupation,  or  to  indicate  any  intention  of  con- 
verting into  a  conquest  what  had  been  originally  an- 
nounced as  a  provisional  and  temporary  measure. 
On  the  contrary,  when  General  Budberg  was  ap- 
pointed Commissary,  the  Russian  Government  avoided 
giving  him  the  title  of  Governor,  as  being  one  which 
was  calculated  to  give  rise  to  misapprehension  as  to 
the  Emperor's  intentions,  which  remained  those  of 
not  incorporating  the  Provinces. — (Sir  George  Ha^ 
milton  Seymour's  despatch  to  Lord  Clarendon,  dated 
Nov.  5th,  1853.) 

The  occupation,  however,  such  as  it  was,  led  to  a 
declaration  of  war  by  the  Porte,  in  October,  1853,  and 
in  that  war  England  and  France  engaged  as  allies  of 
the  Sultan  in  the  following  spring.  Austria  and 
Prussia^  though  not  actively  engaged  as  belligerents, 
were  not  less  opposed  to  the  occupation  of  the  Prin- 
cipalities, and  negotiations  were  entered  into  by  both 
those  Powers  with  Russia,  for  the  purpose  of  securing 
the  immediate  evacuation  of  the  Provinces  by  the 
Russian  troops. 

The  Russian  Minister,  in  his  answer  to  the  de- 
mands of  Austria  on  the  17/29th  of  June,  1854,  stated 
that,  from  the  moment  when  the  Porte  declared  war 
against  Russia,  the  occupation  of  the  Principalities, 
whatever  might  have  been  its  original  character,  had 
been  for  Russia  only  a  military  position,  the  mainte- 
nance or  abandonment  of  which  was  entirely  a  matter 
connected  with  strategical  considerations.  The  answer 
then  contained  the  following  passage: — "  Our  august 
Master  still  wishes,  as  he  has  always  wished,  peace. 
He  has  no  desire — we  have  repeated  it,  and  we  repeat 
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it  once  more — either  to  prolong  indefinitely  the  oecu-        1857. 
pation  of  the  Principalities,  or  to   establish  himself 
there  in  a  permanent  manner,  or  to  incorporate  them 
with  his  dominions,  still  less  to  overthrow  the  Ottoman 
Government."  ThoGeradmo. 

On  the  8th  of  August,  1 854,  Prince  Gortchakqf  an- 
nounced that  the  Emperor  of  Russia  had  ordered  the 
complete  evacuation  of  the  two  Principalities,  and  soon 
afterwards  the  Russian  troops  retired  across  the  Pruth. 

It  seems  impossible  to  hold  that  by  means  of  an 
occupation  so  taken,  so  continued,  and  so  terminated, 
Moldavia  ever  became  part  of  the  dominions  of  Russia, 
and  its  inhabitants  subjects  of  Russia,  and,  therefore, 
enemies  of  those  with  whom  Russia  was  at  war.  The 
utmost  to  which  the  occupation  could  be  held  to 
amount  was  a  temporary  suspension  of  the  Suzerainet^ 
of  the  Porte,  and  a  temporary  assumption  of  that 
Suzerainete  by  Russia ;  but  the  national  character  of 
the  country  remained  unaltered,  and  any  intention  to 
alter  it  was  disclaimed  by  Russia.  At  what  period, 
then,  could  foreigners  dwelling  there  be  said  to  have 
that  notice  of  a  change  in  the  dominion  and  in  the 
laws  under  which  they  were  to  live,  to  which  Lord 
Stowell  refers,  in  the  case  of  The  "  Fama  ?  "  At  what 
period  were  they  under  the  obligation  of  changing  their 
domicile  in  it,  under  the  penalty,  if  they  omitted  to 
do  so,  of  being  treated  as  enemies  of  Oreat  Britain  ? 

Moldavia  and  Wallachia  were  not  treated  by  the 
Porte  as  enemies,  and  it  would  be  singular  if  these 
countries,  though  not  held  to  be  enemies  by  Thtr- 
key,  should  be  held  to  be  enemies  of  the  allies  of 
Turkey.  That  the  Wallachian  flag  was  recognized 
both  bv  the  Russian  and  Turkish  authorities,  suffi- 
ciently  appears  from  the  documents  before  the  Court; 
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1857.  and  their  Lordships  have  ascertained,  by  communica* 
tion  with  the  Foreign  Office,  the  other  facts  above 
stated  ;  and  farther,  that  no  act  was  ever  done  by  the 
British  Government  to  change  the  national  character 
of  the  Provinces  in  relation  to  Great  Britain;  and 
without  some  such  act,  the  occupation  by  the  Russians, 
under  the  circumstances  stated,  could  not  produce 
such  an  effect. 

Being  of  opinion,  therefore,  that  the  Claimants  have 
a  persona  standi  in  the  Court,  we  have  now  to  consider 
the  effect  of  the  evidence  upon  further  proofs 

The  only  evidence  offered  on  farther  proof,  by  the 
Claimants  (if,  indeed,  it  is  to  be  treated  as  evidence), 
consisted  of  the  production  of  two  documents  ;  a  bill 
of  lading,  and  an  account,  to  both  of  which  the 
learned  Judge  of  the  Couii:  below  refers  in  his  judg- 
ment, as  showing  that  the  Claimants  of  the  property 
are  to  be  considered  as  Moldavians^  for  the  purposes 
of  this  case.  The  bill  of  lading  is  not  verified  by  any 
affidavit ;  it  purports  to  bear  date  at  Galatz,  on  the 
30th  of  JunCy  1854,  and  to  be  signed  by  Caralambo 
8.  Panaj  the  master  of  the  Wallachian  brig  "  Gera* 
simoy^  and  to  acknowledge  the  shipment  at  Qalatz, 
by  Messrs.  Epaminonda  Pana  &  Co.,  for  account  and 
risk  of  whomsoever  it  may  concern,  of  838  chilos  of 
maize  of  Moldavia^  of  good  quality,  dry,  sifted,  and  in 
good  condition,  consigned,  at  Trieste  or  Venice ^  to 
the  order  of  Signor  Antonio  de  Ralli.  The  account  is 
what  is  termed  a  pro  forma  account,  and  purports  to 
be  signed  by  Ralli^  at  Trieste.  His  signature  is  at* 
tested  by  two  witnesses,  and  the  signature  both  of 
Ralli  and  the  witnesses  is  attested  by  a  Notary  Public, 
whose  official  character  of  a  Notary,  and  whose  signa- 
ture, are  attested    by  the  British  Vice-Conaul    at 
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TVieste.    This  docament  is  headed  : — "  Messrs.  Pana        1867. 
&  Co.,  Oalatz.    Pro  forma  account  of  cargo  of  Indian      Ckmiw 
corn,   on    board    the   Wallachian   brig   *  Oerasimo,^      PoiriLL 
Pana.'^     It  purports  to  state,  in  the  first  place,  what         — , 
would  have  been  the  gross  proceeds  of  the  cargo  at 
Trieste  on  the  20th  of  November,  1854;  and  it  then 
Contains  an  account  of  the  charges  which  would  have 
attended  the  sale,  including  commission.     It  seems, 
therefore,  that  this  account  was  made  out  as  between 
Pana  &  Co.  as  the  shippers,  and  Ralli  as  consignee 
and  agent  for  the  sale. 

Though  these  documents  were  produced  only  oti 
the  further  proof,  the  account  of  Ralli  had  been  made 
out  long  before,  with  a  view,  probably,  to  the  pro- 
ceedings then  in  contemplation;  for  it  appears  to 
have  been  made  on  the  17th  of  April,  1855,  and 
signed  Und  witnessed  before  the  Notary  on  the  19th 
of  that  month.  This  was  before  any  question  of  pro- 
perty had  been  raised,  and  it,  therefore,  does  not, 
except  incidentally,  show  the  right  of  property. 

On  the  part  of  the  Captors,  evidence  was  produced 
as  to  the  other  two  points,  namely,  the  omission  to 
examine  witnesses  in  preparatory,  and  the  sale. 

The  material  evidence  upon  both  these  points  is 
given  in  the  affidavit  of  La  Fontaine,  made  at  Con- 
stantinople on  the  16th  of  February,  1856,  in  which 
he  says  that,  since  the  20th  of  August,  he  has  acted 
as  Prize-Agent  for  the  British  squadron  in  the  Black 
Sea ;  that  The  "  Gerasimo  "  was  brought  to  Con- 
stantinople on  the  day  of  August  (not  naming  the 
day) ;  that  at  such  time  the  exigencies  of  the  service 
totally  precluded  the  possibility  of  sending  the  ship 
down  to  Malta  for  adjudication;  that  later  in  the 
year,  when  it  was  proposed  to  send  her  down  to 
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1857.  Malta  for  adjudication,  she,  owing  to  the  unseaworthy 
C^^i^i  state  of  the  said  ship,  and  the  difficulty  at  that  time 
of  sending  a  sufficient  prize-crew  to  navigate  her  to 
Malta,  was  detained  at  Constantinople  by  the  Admiral 
Superintendent  there.  He  then  proceeds  to  state 
matters  relating  to  the  sale,  and  concludes  thus : — 
And  the  deponent  further  made  oath,  that  as  there  was 
no  Vice- Admiralty  Court,  and  no  standing  Commis- 
sioner at  Constantinople,  it  was  impossible  to  get  any  of 
the  said  crew  examined  there ;  and  that  after  they  had 
been  detained  for  a  considerable  time  on  board  her,  thev 
were  allowed  to  leave  her  without  being  examined;  and 
the  vessel  was  delivered  up,  and  her  cargo  sold,  in  pur- 
suance of  the  above-mentioned  arrangements.  This  is 
the  only  evidence  by  which  it  is  attempted  to  justify  the 
non-examination  of  witnesses  in  preparatory. 

With  respect  to  the  sale  of  the  cargo,  he  says,  that 
as  both  the  ship  and  her  cargo  were  deteriorating  in 
value,  deponent,  in  his  quality  of  agent  and  represen- 
tative of  the  British  squadron,  by  virtue  of  the  autho- 
rity given  him  as  aforesaid,  entered  into  an  arrange- 
ment with  Captain  C.  Pana  for  himself,  and  as  lawful 
representative  of  the  vessel  and  her  cargo,  respecting 
them.  That  the  conditions  of  the  arrangement  so 
entered  into  were  reduced  into  writing,  and  duly  exe- 
cuted by  the  deponent  and  by  C.  Pana  ;  and  he  then 
states  that  certain  documents,  which  he  numbers,  are 
the  papers  so  executed,  and  are  all  the  documents 
relating  to  the  said  arrangement. 

Now,  their  Lordships  regret  to  observe  that,  on  re- 
ference to  these  documents,  it  appears  that  the  account 
given  of  the  transaction  by  La  Fontaine's  affidavit,  is 
entirely  inaccurate  in  the  most  important  particulars. 

This  gentleman  swears  that  the  arrangement  which 
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he  made  with  C.  Pana  was  made  with  him  as  lawful  1867. 
representative  of  the  cargo,  as  well  as  of  the  ship ; 
and  that  under  that  arrangement,  the  cargo,  as  well 
as  the  ship,  was  sold.  If  that  statement  had  been 
true,  it  would  have  been  of  the  utmost  importance ; 
for  not  only  would  it  have  materially  affected  the  evi- 
dence of  the  Claimants'  right  of  property,  but  it  would 
have  amounted  to  a  waiver  of  their  demand  for  costs 
and  damages.  But  on  reference  to  the  agreement 
itself,  it  appears  that  it  has  no  reference  whatever  to 
the  cargo.  It  is  made  by  C  Pana,  not  as  represent- 
ing the  cargo,  nor  as  having  any  right  whatever  over 
it,  but  solely  as  the  lawful  attorney  of  the  owner  of 
the  ship.  The  agreement  is  confined  to  the  ship  and 
freight.  At  the  time  when  it  was  made,  namely,  on 
the  31st  of  March,  1855,  the  cargo  had  been  actually 
sold  by  La  Fontaine  himself,  under  the  circumstances 
to  be  now  stated. 

There  is  great  confusion  in  the  dates  assigned  to 
the  documents,  partly,  perhaps,  from  misprints,  and 
partly  from  the  difference  between  the  new  style  and 
the  old  not  always  being  observed  ;  as  far  as  we  have 
been  able  to  collect  the  order  of  proceedings,  it  was 
as  follows.  With  respect  to  the  material  facts  there 
is  no  doubt. 

Signor  Paspali  was  the  owner  of  the  vessel.  Spiri-- 
diane  Pana  was  the  agent  of  E.  Pana  &  Co.,  the 
shippers  of  the  cargo.  Hanson,  a  banker  at  Constan- 
iinople,  at  first  acted  as  agent  for  the  Captors,  and 
soon  afterwards  La  Fontaine  succeeded  to  that  ofiSice. 
At  one  period  both  seem  to  have  been  acting. 

Paspali  and  the  Capiors  claimed  freight  for  the 
cargo,  and  called  upon  Pana  &  Co.,  or  Spiridione 
Pana,  as  the  agent,  to  pay  it.     This  he  refused  to  do. 
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18^7.  or  to  consent  to  terms  which  Hanson^  on  behalf  of  the 
Obbvisi  Captors,  desired  to  impose  as  the  conditions  of  an  ar- 
Powiui.  rangement.  Under  these  circumstances,  Paspali  and 
the  Captors'  agent  were  desirous  that  the  cargo  should 
be  sold,  being  first  valued,  and,  in  the  month  of  Sep- 
tember,  1854,  Paspali  presented  a  petition  to  the 
Charge  d* Affaires  of  the  Waliachian  Principality  at 
Constantinople y  prajring  that,  in  accord  with  the  Bri- 
tannic Chancery,  surveyors  might  be  appointed  to 
verify  the  condition  of  the  cargo.  The  petition  states 
that  La  Fontaine  assents  to  this  application.  This 
petition  was  communicated  by  the  directors  of  the 
Waliachian  Chancery  to  what  is  termed  the  Royal 
Britannic  Chancery,  which  seems  to  mean  the  Con- 
sulate- General  of  Her  Majesty,  with  a  request  that  it 
would  be  pleased  to  name  a  surveyor  for  the  purpose 
of  deciding,  amongst  other  things,  whether  the  Indian 
corn  on  board  The  **  Gerasimo''  ought  to  be  dis- 
charged. Hereupon,  Spiridione  Pana^  on  the  6th  of 
October f  1854,  addressed  to  the  British  Consul-Ge« 
neral  a  statement  in  which,  after  alluding  to  an  earlier 
petition  of  Paspali^  and  an  answer  which  he  had  put 
in  to  it,  he  observes  that  Paspali  had  presented  a 
second  petition,  in  which  he  continued  to  hold  him 
{Spiridione  Pana),  in  the  capacity  in  which  he  acts, 
responsible  for  the  payment  of  the  freight  claimed, 
because  he  had  not  consented  to  take  out  the  cargo 
existing  on  board  under  the  conditions  imposed  on 
him  by  Hanson.  The  statement  concludes  in  these 
words : — **  In  reply  to  the  above  adverse  petition  it  is 
sufficient  for  the  undersigned  to  refer  Signor  D.  Pas- 
pali to  the  reply  given  to  him  by  the  Act  of  the  1 5th 
of  September  last.  And,  in  order  that  Signor  D.  Pas^ 
pali  may  no  longer  have  reason  to  consider  the  un- 
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dersigned  as  being  an  impediment  to  the  delivery  and  IB67. 
sale  of  the  cargo,  he  declares  that  he  is  not  opposed 
to  the  appointment  of  the  survey  demanded,  nor  to 
the  sale  of  the  cargo  ;  but  he  does  not  take  any  trouble 
in  the  matter,  nor  does  he  assume  any  responsibility 
towards  any  person  whomsoever,  still  less  towards 
Signor  D.  Paspali,  for  the  freight  claimed ;  and  pro- 
vided from  the  survey  it  should  appear  that  the  oargo 
ought  to  be  sold,  the  undersigned  will  not  refuie  to 
be  present  at  the  sale  in  the  same  manner  as  the  other 
consignees  will  be  present  who  are  in  the  same  position 
as  the  undersigned  ;  his  preceding  protestations,  how- 
ever, remaining  still,  in  ail  and  singular  their  items,  in 
full  vigour,  and  without  any  prejudice  to  the  rights 
and  actions  of  the  shippers  against  whomsoever  it 
may  concern,  or  any  responsibihty  of  the  undersigned 
in  the  capacity  in  which  he  acts  towards  Signer  Pm» 
pcUi  for  the  freight  claimed  in  the  event  that  the  pro- 
ceeds of  the  cargo  should  not  be  sufficient  to  cover 
it ;"  and  he  prays  that  a  copy  of  this  paper  may  be 
communicated  to  Paspali  and  to  Hansouj  in  the  capa-* 
city  in  which  he  acts. 

Neither  the  first  petition  of  Paspali^  not  the  answer 
to  it  by  Spiridione  Pana^  are  amongst  the  papers  in 
the  appeal. 

Inconsequence  of  these  proceedings,  the  Wallaohian 
and  British  authorities  appointed  surveyors,  who,  on 
the  17th  of  October^  1854,  made  a  report,  in  which 
they  stated  that  they  had  betaken  themselves  to  the 
vessel  in  the  company  of  La  Fontaine^  assisted  by 
the  public  broker,  Lazzaro  de  Nicolini^  and  there,  in 
the  presence  of  the  Captain,  had  examined  the  cargo, 
which  they  found  in  a  state  of  serious  heat ;  that  the 
odour  it  sent  forth,  and  the  commencement  of  rot, 
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Co.  being  owners  of  the  cargo  through  the  whole  of 
the  long  proceedings  which  led  to  the  sale.  They 
were  dealt  with,  both  by  the  Captors  and  the  ship- 
owner, as  the  proprietors ;  they  were  called  upon  in 
that  character  to  pay  the  freight ;  they  were  called 
upon  in  that  character  to  consent  to  the  sale ;  they 
were  called  upon  in  that  character  to  be  responsible 
for  the  amount  in  case  of  condemnatioa;  and  can  it 
be  argued  that  they  are  only  to  be  treated  as  owners 
in  case  of  condemnation,  and  not  in  case  of  restitu- 
tion ?  At  the  hearing  of  the  claim,  none  of  these  facts 
appeared.  At  the  hearing  on  further  proof,  the  view 
taken  of  the  case  by  the  learned  Judge  made  it  un- 
necessary to  investigate  them.  The  affidavit  of  La 
Fontaine  was  calculated  to  mislead  anybody  who  had 
not  carefully  examined  the  documents  to  which  it 
refers  ;  the  inaccuracies  in  it  were  not  pointed  out  at 
this  Bar,  and  were  probably,  therefore,  not  brought 
to  the  notice  of  the  learned  Judge  of  the  Court  below. 
When  the  documents  are  examined,  it  appears  to  their 
Lordships  that  no  fair  doubt  as  to  the  property  can  be 
raised  by  the  Captors.  Indeed,  the  Respondent's  own 
case  on  their  Lordships'  table  states  that  the  cargo 
was  sold  with  the  consent  of  Spiridione  Pana,  the 
agent  of  the  proprietor  of  the  cargo.  Can  a  doubt  be 
suggested  whether  the  principals  for  whom  Spiridione 
Pana  was  agent  were  Epaminonda  Pana  &  Co.,  of 
Galatz  ?  As  to  the  sale,  the  evidence  clearly  shows 
that  it  took  place  under  circumstances  which  cannot 
in  the  least  prejudice  the  right  of  the  owners  to  relief. 
Then  as  to  the  excuse  for  the  non-examination  of 
the  witnesses.  There  is  literally  none  whatever. 
What  is  the  value  of  a  statement  by  La  Fontaine 
of  what  the  exigencies  of  the  public  service  would  or 
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1867.  would  not  permit?  What  knowledge  has  he  upon 
Cebmidi  the  subject  ?  even  if  what  appears  in  this  case  was  cal- 
culated to  induce  the  Court  to  place  entire  confidence 
on  his  accuracy.  But,  if  the  exigencies  of  the  public 
service  did  not  permit  the  sending  these  vessels  either 
to  England  or  to  Malta^  are  the  Claimants  to  suffer  ? 
Is  it  their  fault  that  there  was  no  Commissioner  for 
the  examination  of  witnesses  at  Constantinople;  or  that 
crews  could  not  be  spared  to  send  the  vessel  to  Malta? 
Is  it  consistent  with  justice  that  the  crews  should  be 
kept  prisoners,  and  the  ship  and  cargo  detained » 
without  the  least  authority,  at  Constantinople;  that 
the  Captors  should  take  no  steps  whatever  for  more 
than  twelve  months  to  proceed  to  adjudication;  that 
the  Claimants  should  lose  all  the  advantage  of  hav- 
ing the  examination  of  their  own  witnesses  ;  and 
that  for  all  these  wrongs  they  should  be  entitled  to 
no  remedy  ? 

It  was  strongly  insisted  by  the  Appellant  that  the 
penalty  on  the  Captors  for  omitting  to  comply  with 
the  rules  of  the  Prize  Court,  if  unaccounted  for, 
or  not  sufficiently  explained,  was  a  forfeiture  of  all 
their  rights,  and  restitution  to  the  Claimants,  with 
costs  and  damages  ;  and  authorities  were  cited  which 
were  supposed  to  warrant  that  proposition. 

It  is  not,  in  their  Lordships'  view,  necessary  to 
adopt  in  this  case  so  severe  a  rule,  and  they  think  it 
will  be  more  satisfactory  to  examine  the  grounds  on 
which  it  is  attempted  to  justify  the  seizure  and  on 
which  condemnation  is  required. 

The  ground  now  suggested  is,  that  The  *^  Gerasimo^^ 
was  guilty  of  a  breach  of  blockade  in  coming  out  of 
the  Danube  when  the  mouths  of  that  river  were  in  a 
state  of  notified  blockade.     It  is  singular  that  if  this 
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were  the  ground  of  capture,  no  notice  whatever  of  the        1857. 
blockade  should  have  been  contained  in  the  affidavit      OttEMiDi 
originally  prepared  for  Captain  Powell  to  swear  when      powell. 
the  seizure  was  made,  and  the  facts  recent ;  that  notice 
of  it  should  be  introduced  for  the  first  time  in  the  affi- 
davit made  by  him  on  the  30th  of  August,  1855  ;  and 
that  even  in  that  late  affidavit  it  is  not  stated  that 
breach  of  blockade  was  the  cause  of  seizure. 

There  is  no  doubt,  however,  that  breach  of  blockade, 
whether  it  was  the  cause  of  seizure  or  not,  may  be 
used  as  ground  of  condemnation,  if  the  circumstances 
of  the  case  bring  it  within  the  law. 

What,  then,  were  the  circumstances?  In  the 
summer  of  1854,  the  Russian  forces  in  the  Turkish 
territories  were  straitened  for  provisions.  The  allied 
fleets  desired  to  prevent  the  importation  of  provisions 
up  the  Danube,  and  with  that  view  the  two  Admirals 
in  command  of  the  English  and  French  fleets  issued  a 
proclamation,  dated  the  2nd  of  June,  1854,  in  which 
they  declared,  to  all  whom  it  might  concern,  that  they 
had  established  an  effective  blockade  of  the  Danube, 
in  order  to  stop  all  transport  of  provisions  to  the 
Russian  armies ;  they  declared  that  this  blockade  in- 
cluded all  those  mouths  of  the  Danube  which  commu- 
nicate with  the  Black  Sea,  and  they  apprized  all 
vessels  of  every  nation  that  they  will  not  be  able  to 
enter  the  river  till  further  orders — {'*  quHls  ne  pour- 
ront  entrer  dans  ce  fleuve  jusqu^d  nouvel  ordre'^). 

On  the  26th  of  June,  the  Russians  forbade  all  export 
of  cereals  after  the  2nd  of  July.  Any  exportation  of 
cereals,  therefore,  was  in  furtherance  of  the  objects  of 
the  allies,  and  to  the  prejudice  of  the  Russians.  Could 
a  Moldavian  merchant  imagine,  if  he  had  heard  of  this 
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1857.        blockade,  that  he  was  to  be  liable  to  capture  by  the 
Oabmidi      allies  for  exporting  provisions,  when  the  whole  purpose 
of  the  blockade  was  declared  to  be  to  prevent  their 
import  ? 

But,  by  the  rules  of  law,  a  ship  which  has  entered  a 
blockaded  port  before  the  blockade,  is  entitled  to  come 
out  again ;  and  if  she  has  a  cargo  taken  on  board 
before  notice  of  the  blockade,  she  is  entitled  to  bring 
it  out.  The  blockade  of  a  port  is  prima  facie  notice 
of  the  existence  of  the  blockade  to  all  who  are  within 
it,  because  the  inhabitants  who  see  the  blockading 
ships  off  their  coast  cannot  be  well  ignorant  of  the 
blockade.  But  this  was  no  blockade  of  the  port  of 
"  Galatz,^'  but  a  blockade  of  the  mouths  of  the  Da- 
nube; Galatz  lying  on  its  banks  up  the  river,  at  a 
distance  of  1 50  miles  from  its  mouth. 

In  this  case  the  ship  had  entered  the  river  before 
the  blockade  ;  the  cargo  was  taken  on  board  on  the 
30th  of  June ;  and  the  ship  must  have  sailed  on  or 
before  the  2nd  of  July ;  otherwise  she  would  have 
been  detained  by  the  Russians.  If  she  had  no  notice 
of  the  blockade,  she  was,  on  that  general  ground, 
entitled  to  bring  out  her  cargo ;  if  she  had  notice,  she 
never  could  suppose  that,  according  to  the  notification, 
she  could  be  liable  to  capture;  but  if  the  case  had  been 
open  to  any  suspicion,  though,  in  fact,  there  is  none, 
no  weight  could  be  given  to  such  suspicion,  when  the 
Claimants  has  been  deprived,  by  the  wrongful  act  of 
the  Captors,  of  the  opportunity  of  affording  the  ex- 
planations which  the  rules  of  law  were  intended  to 
secure  to  him. 

Of  the  law  applicable  to  the  case,  as  it  appears  to 
their  Lordships,  they  cannot   express   their   opinion 
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better  than  in  the  language  used  by  the  learned  Judge  1857. 
of  the  Court  below,  in  the  beginning  of  his  judgment  crlmidi 
on  the  hearing  before  him.  He  says : — **  On  the  part 
of  the  Claimants,  a  very  long  argument  was  addressed 
to  the  Court,  impugning  the  conduct  of  the  Captors, 
and  charging  them  with  having  improperly  brought 
the  vessel  to  Constantinople.  It  has  been  further 
8tated  that  there  being  no  means  of  examining  wit- 
nesses at  Constantinople,  great  unnecessary  delay  had 
occurred,  and  that  the  Captors  were  responsible  for 
such  delay  and  all  the  consequences.  ^  The  Court 
is  not  disposed  to  deny  the  truth  and  justice  of  the 
principle  contended  for ;  on  the  contrary,  I  am  clearly 
of  opinion,  that  if  a  delay  in  bringing  to  adjudication, 
and  the  non-examination  of  witnesses,  arose,  though 
it  may  be  almost  impossible  for  the  Government  of 
the  belligerent  nation  to  prevent  such  occurrence, 
still  that  neutrals  ought  to  be  indemnified  if  in- 
justice has  been  done  them.  The  Captors  in  the  first 
instance,  though  they  may  be  perfectly  blameless,  are 
responsible  to  the  neutrals,  and  they  must  look  to 
their  own  Government  for  redress,  if  they  have  been 
compelled  to  make  good  any  injury  sustained  by 
neutrals,  in  consequence  of  their  fulfilUng  the  com- 
mands which  they  dare  not  disobey.  In  many  cases 
the  Captains  of  some  of  Her  Majesty's  cruisers  may 
have  a  discretion  to  release  at  once,  but  this  may  not 
be  so  in  case  of  a  blockade,  when  special  orders  may 
have  been  given  to  capture  and  detain.'' 

In  this  statement  of  the  principles  of  law,  their 
Lordships  cordially  concur.  What  claim  the  Captor, 
Captain  Powell^  may  have  upon  Her  Majesty's  Go- 
vernment, it  is  not  their  duty  to  judge,  nor  have  they 
any  m^ans  of  forming  an  opinion.     But  as  regards 
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1867.        the  Claimants,  his  conduct  appears  to  be  without  any 
Cremibi      excuse,  and  their  Lordships  have  no  hesitation  in  ad- 
vising restitution  of  the  cargo,  with  costs  and  damages 
against  the  Captors. 

The  Gera^mo. 

His  Lordship  then  proceeded  to  deliver  judgment 
in  the  case  of  The  **  Aspasia*^  as  follows : — 
^'^^^J^j*-  As  regards  the  Claimant,  this  case  differs  in  no 
material  particular  from  that  which  has  just  been  de- 
cided, and  the  same  decree  must  be  pronounced.  As 
between  the  Captors  and  the  Crown  there  may  be  a 
very  material  distinction,  as  the  death  of  Captain 
Parker^  in  the  service  of  his  country,  within  a  few 
days  after  the  capture,  relieves  him  from  personal 
blame,  in  respect  of  the  gross  irregularities  which  have 
since  taken  place. 

His  Lordship  also  delivered  the  following  judgment 
in  The  *' Achilles  :*'— 
The  AchiUes.       This  case  differs  from  the  two  which  have  just  been 

disposed  of,  in  this  circumstance,  that  the  Claimants' 
right  of  property  is  not  sufficiently  established.  The 
claim  is  made  on  behalf  of  Paolo  Focca^  as  the  sole 
owner ;  the  ship's  papers,  however,  do  not  establish 
the  title,  but,  on  the  contrary,  throw  some  doubt  upon 
it,  and  the  agreement  made  with  the  Captain  on  behalf 
of  the  owner  does  not  show  who  the  owner  was. 

Considering,  however,  the  hardships  imposed  on 
the  Claimant  by  the  course  pursued  by  the  Captors, 
their  Lordships  will  admit  the  Claimant  to  further 
proof  as  to  the  property.  The  other  facts  are  suffi- 
ciently clear,  and  they  will  not  order  further  proof  as 
to  them. 
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ON  APPEAL  FROM  THE  HIGH   COURT  OF 

ADMIRALIT. 

Hermann  Alexander  Sorensen    -     Appellant, 

AND 

Our  Sovereign  Lady  the  Queen,  and  ^ 

William  Townsend,  Procurator-  >  Respondents.^ 
General  in  Her  office  of  Admiralty  ) 

The  •*  Ariel." 


vessel,  under  Danish  colours,  was  seized  by    i9th  &  20th 

Feb^  1867. 


This 

the  Custom  House  officers  at  Belfast,  shortly  after 
her  arrival   at   that  port  from  Miramichi,   in   New     The  sale  of 
Brunswick,  laden  with  a  cargo  of  deals  and  fire-wood,  lutely  and 
consigned   to  that  port.     The  vessel  was  proceeded  an  enemy  to 
against  in  the  High  Court  of  Admiralty  of  England,  "^^jj^ 

bdlo,  or  even 
*  Present :   The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  ^^ar^  bdlo, 
Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John  Patteson,  and      a  Russian 

the  Right  Hon.  Sir  John  Dodson.  subject  im- 

mediately 
before  the  war 
between  Russia  and  England  sold,  absolutely  and  Ixmd  fide,  a  ship  to  a 
subject  of  a  neutral  State.  Part  only  of  the  purchase-money  was  paid  at 
the  time  of  the  purchase,  the  remainder  being  agreed  to  be  paid  out  of 
the  earnings  of  the  ship.  Before  all  the  stipulated  price  was  paid,  the 
ship  was  seized  in  a  British  port  as  prize,  and  condemned  by  tne  High 
Court  of  Admiralty  of  England,  on  the  ground  that  the  enemy's  interest 
in  the  ship  was  not  divested,  as  the  residue  of  the  purchase-money  was  to 
be  paid  out  of  the  earnings.  Such  condemnation  reversed  upon  appeal, 
as  the  non-payment  of  part  of  the  purchase-money  did  not  create  a  lien 
on  the  freight  and  ship  in  favour  of  the  seller,  so  as  render  the  ship  in 
possession  of  a  neutral  owner  liable  to  seizure  by  a  belligerent. 

Liens,  whether  in  favour  of  a  neutral  on  an  enemy's  ship,  or  in  favour 
of  an  enemy  on  a  neutral  ship,  are  equally  to  be  disregaroed  in  a  Court 
of  Prize. 
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1867.        and,  by  an  interlocutory  decree,  was  condemned  as 
SoRBNSEN     prize  and  droits  of  Her  Majesty  in  Her  office  of  Ad- 

TheQueeh.   "^iralty. 

Proceedings  having  been  commenced  by  the  Seizors 
in  the  High  Court  of  Admiralty,  a  claim  was  given  in 
for  the  ship  and  the  freight  due  for  the  transportation 
of  the  cargo  on  the  part  of  the  Appellant.  Upon  the 
case  coming  on  for  hearing  upon  the  depositions  and 
ship's  papers,  the  Court,  at  the  instance  of  the  Appel- 
lant, allowed  further  proof. 

It  appeared  that  The  "  Ariel  '*  was  built  at  Libau, 
in  Courland,  in  the  year  1852,  and  had  been  owned 
by  one  Hagedorn^  a  merchant  and  shipowner,  resident 
at  Libau^  and  also  the  Netherlands  Consul  at  that 
port.  At  the  commencement  of  the  year  1854,  the 
political  differences  between  Russia  and  the  Western 
Powers  began  to  assume  so  threatening  an  aspect  that 
several  of  the  shipowners  resident  at  Libau  determined 
to  dispose  of  their  shipping  property.  Accordingly, 
on  the  2nd  of  February,  1854,  Eckhoff^  as  the  admi- 
nistrator of  the  estate  of  Hagedorn^  then  deceased, 
signed  a  power  of  attorney  authorizing  Heinrich  Soreti' 
sen^  the  Danish  Consul  at  LibaUy  to  sell  The  ''Ariel "  to 
his  son,  Hermann  Alexander  Sorensen,  the  Appellant, 
for  a  sum  not  less  than  1 0,000  roubles ;  and  on  condi- 
tion that  in  case  the  full  payment  could  not  be  effected 
at  once,  one-third  of  the  purchase-money  should  be 
paid  at  the  time  of  transfer,  another  one-third  after  six 
months,  and  the  remaining  third  within  nine  months. 
In  the  latter  part  of  February,  Sorensen,  senior,  left 
Libau  for  Hamburg,  where  he  met  his  son,  and,  in 
virtue  of  the  power  so  executed  by  Eckhoff,  agreed 
with  his  son,  that  he  should  purchase  The  **  Ariel/* 
upon  the  conditions  expressed  in  such  power.     Ac- 
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cordingly,  on  the  6th  of  March,  1854,  old  style,  corre- 
sponding with  the  18th  of  March,  new  style,  a  bill  of 
sale  and  transfer  of  The  ''ArieV*  to  Sorensen,  junior, 
was  executed  by  Eckhoff,  whereupon  3,333  silver  rou- 
bles, 33  copecks,  being  one-third  of  the  purchase- 
money,  was  paid  over  to  him  by  Sorensen,  senior,  on 
behalf  of  his  son.  On  the  5th  of  May,  1854,  So- 
rensen^  senior,  died,  and  as  Eckhoff  had  no  personal 
knowledge  of  Sorenseriy  junior,  he  became  desirous 
of  effecting  some  arrangement  with  him  in  respect  of 
the  balance  of  the  purchase-money  of  The  "  Ariel,'' 
80  as  to  secure  the  estate  of  Hagedorn  from  loss.  In 
the  month  of  June  following,  one  Stelling,  as  the 
agent,  and  on  behalf  of  Eckhoff^  called  upon  So^ 
rensen,  who  thereupon  handed  over  to  him  two  ac- 
ceptances, one,  at  six  months'  date,  for  3,333  silver 
roubles,  33  copecks,  and  the  other,  at  nine  months' 
date,  for  a  like  sum,  being  the  balance  of  the  pur- 
chase-money. At  the  time  of  the  sale  and  transfer 
of  The  *' Ariel,''  on  the  18th  of  March,  1854,  she 
was  lying  in  the  port  of  Libau,  and  on  the  15th 
of  April  following,  she  left  that  port  for  Memel,  where 
she  arrived  on  the  following  day.  Having  taken  in  a 
cargo  of  timber,  she  left  Memel  on  the  1 8th  of  May, 
and  arrived  in  Dublin  on  the  12th  of  June  following, 
where  she  discharged  her  cargo.  She  left  that  port 
in  ballast  on  the  25th  of  June^  and  arrived  at  Liver- 
pool on  the  27th,  where  she  discharged  her  ballast, 
and,  having  taken  in  a  cargo  of  salt,  left  that  port 
on  the  11th  of  July,  following.  On  the  22nd  of 
August,  she  arrived  in  Halifax,  where  she  discharged 
her  cargo,  and  on  the  12th  of  September  left  that 
place  in  ballast.  On  the  24th  of  September  she  ar- 
rived in  the  Bay  of  Miramichi,  where  she  took  in  a 
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1867.        cargo  of  deals  and  firewood,  and  having  left  on  the 

g^^^^I^      1 8th  of  October  following,  arrived  in  Belfast  on  the 

«     ^  20th  of  November,  where  she  discharged  her  cargo, 

and  on  the  2nd  of  December  she  was  seized  bv  the 

officers  of  Her  Majesty's  Customs. 

The  national  character  of  the  Claimant  appeared 
from  the  evidence  on  further  proof,  to  be  this :  So^ 
rensen,  the  father  of  the  Claimant,  was  by  birth  a  Dane, 
having  been  born  at  Flenaburg,  in  the  Grand  Duchy  of 
Sleswig.  In  the  year  1826,  he  went  to  reside  at  Libau, 
in  the  gulf  of  Courland,  having  been  appointed  Danish 
Consul  at  that  place,  which  office  he  held  up  to  the 
time  of  his  death,  which  took  place  on  the  5th  of 
May,  1854.  He  engaged  in  business  there  as  a  mer- 
chant and  shipowner,  but  always  considered  himself  a 
Dane,  and  so  called  himself,  and  often  mentioned  his 
intention  of  returning  to  CopenhageUy  and  there  end 
his  days.  The  Claimant  was  one  of  the  children  of 
Sorensen,  senior,  and  was  born  at  Libau,  where  he 
remained  until  about  the  age  of  four  years,  when  he 
went  to  Copenhagen  on  a  visit  to  his  uncle,  who  was 
a  merchant  there.  He  remained  at  Copenhagen  for 
some  time,  and  then  returned  to  his  father  at  Libau, 
but  at  the  age  of  eight  years  he  again  returned  to 
Copenhagen  to  visit  his  relatives  and  learn  the  Danish 
language.  After  having  remained  at  Copenhagen  for 
some  considerable  time,  he  returned  to  Libau,  where 
he  remained  until  the  year  1851,  when  he  again  left 
that  place  and  returned  to  Copenhagen,  and  in  the 
same  year  went  to  Leith,  in  Scotland,  where  he  re- 
mained for  twelve  months,  and  thence  to  London, 
where  he  resided  two  years,  and  had  established  him- 
self as  agent  for  several  Russian  and  Danish  mer- 
cantile firms.     On  the  22nd  of  February,  1854,  the 
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Claimant  left  London  for  Hamburg,  in  pursuance  of  a  1657. 
telegraphic  message  from  his  father  to  that  eflfect,  and  SoEEKsiai 
upon  his  arrival  there  his  father  advised  him  to  give  -,  J* 
up  his  London  business  of  agent,  in  consequence  of 
the  threatening  aspect  of  affairs  to  Baltic  commerce, 
and  to  establish  himself  as  a  Danish  merchant  and 
shipowner  at  Altona.  Acting  upon  this  advice,  the 
Claimant  established  himself  at  Altona,  when,  pur- 
suant to  the  resolution  of  the  Town  College  of  that 
City,  of  the  8th  of  March,  1854,  he  was  duly  ad- 
mitted a  citizen  and  burgher,  having  previously  sworn 
allegiance  to  the  King  of  Denmark,  being  the  only 
Sovereign  to  whom  he  has  ever  taken  the  oath  of 
allegiance.  He  had  a  counting-house  at  Altona,  and 
a  lodging  at  Hamburg.  All  the  relatives  of  the 
Claimant,  on  his  father's  side,  were  Danes  by  birth, 
and  all  those  on  his  mother's  side,  except  one,  had 
become  Danish  citizens. 

On  the  6th  of  August,  1856,  the  Judge  of  the  Ad- 
miralty Court  (The  Right  Hon.  Dr.  Lushington),  by 
an  interlocutory  decree  (a),  held  that  the  national 
character  of  the  Claimant  was  Danish,  but  as  the 
seller  retained  an  interest  in  the  ship,  pronounced  the 
ship  and  freight  to  have  belonged,  at  the  time  of  the 
seizure,  to  an  enemy  of  Great  Britain,  and  condemned 
the  same  as  prize,  and  as  droits  and  perquisites  of 
Her  Majesty  in  Her  office  of  Admiralty. 

The  present  appeal  was  from  this  decree.  The 
Appellant  insisted  that  the  same  was  erroneous,  by 
reasons,  first,  because  the  purchase  of  The  ''Ariel," 
and  her  transfer  to  him,  was  bond  fide  and  complete, 
and  the  enemy  at  the  time  of  seizure  had  no  lien, 
direct  or  indirect,  upon  her ;  and  further,  that  at  the 

(a)  See  judgment  reported,  Dom.The  ''Baltica,''  1  Spink's  Prize 
Gases,  pp.  264,  274. 
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1857.        time  of  the  purchase  and  transfer  of  The  **  Arie^^ 
SoBSNSEN     ^"d  of  the  claim,  the  nationality  of   the  Appellant, 
m     ^  was  Danish. 

The  QuEEir. 

The  argument,  on  both  sides,  is  fully  stated  in  the 
judgment  of  their  Lordships. 
The  appeal  was  argued  by 

Dr.  AddamSj  and  Dr.  Twiss^  for  the  Appellant ; 
and 

The  Queen's  Advocate  (Sir  John  Harding),  The 
Admiralty  Advocate  (Dr.  Phillimore),  and  Mr. 
Atherton,  Q.  C,  for  the  Crown. 

The  authorities  referred  to  were — 

As  to  the  national  character  of  the  Claimant,  The 
''  Conferenzrath''  {a),  The  ''President''  (5),  The 
''Baltica''  (c),  The  ''Benedict''  (rf),  The  "Anna 
Catharina  "  (e),  The  "Jonge  Josias  "  (/),  The  "Johann 
Christoph  "  (g),  The  '*  Ernst "  (A),  The  "  Soglasie  "  (i). 

That  the  sale  and  transfer  of  the  ship  to  the  Claim- 
ant, was  collusive  and  fraudulent,  and  that  the  sale  by 
an  enemy  to  a  neutral  could  not  change  its  character, 
The  "Hoffnung"  (ft),  The  "Jan  Frederick"  (/),  The 
"  Danckebaar  Africaan"  (m).  The  "Clio"  (w).  The 
"Two  Brothers"  (o),  The  "Abby"  (p),  The 
"Nayade"  (g),  The   "  Vrow  Margaretha"  (r).    The 

(a)  6  Rob.  362.  (6)  6  Rob.  277. 

(c)  1  Spink's  Prize  Cases,  264.  (d)  1  Spink's  Prize  Cases,  314. 

(e)  4  Rob.  107.  (/)  1  Edw.  128. 

(y)  1  Spink's  Prize  Cases,  63.    (h)  1  Spink's  Prize  Cases,  103. 

(i)  1  Spink's  Prize  Cases,  104.  (k)  6  Rob.  232. 

(I)  6  Rob.  132.  (m)  1  Rob.  107,  112. 

(n)  6  Rob.  67.  (o)  1  Rob.  131. 

(p)  6  Rob.  251.  (q)  4  Rob.  251. 

(r)  1  Rob.  839. 
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*' Rendsborg''  (a),  The  ''Rapid''  (6),  The  ''BaUica''{c).        1857. 
De  Lovio  v.  Boit  (d).     Story  "On   Prize  Courts"     Soreksiw 
{Pratt's  Edit.),  p.  63.  ^„.  -„^, 

Upon  the  necessity  of  the  sale  of  the  ship  being 
absolute  without  leaving  any  interest  in  the  seller, 
The  ''Tobago''  (e),  The  "Seeks  Geschumtern"  (/). 
The  "Sans  Jose  Indiano  "  {g),  The  "Frances  "  (A). 

And,  that  there  was  no  lien  on  freight  to  found  a 
claim  in  a  Prize  Court,  The  "Marianna"  (i).  The 
"  Christine"  {k). 

Judgment  was  delivered  by 

The  Right  Hon.  Sir  John  Patteson  : 

The  first  question  in  this  case  relates  to  the  national  2i8t  March, 
character  of  the  Claimant,  Sorensen,  junior.  It  was 
strongly  contended  on  the  part  of  the  Captors  that  he 
could  not  be  properly  considered  to  be  a  Dane.  The 
circumstances  under  which  he  took  a  counting-house 
at  Altona^  with  a  lodging  at  Hamburg ^  are  undoubtedly 
peculiar ;  and  the  precise  time  he  went  thither,  and  of 
consequence  the  exact  length  of  time  that  he  had 
continued  there  when  the  war  between  this  country 
and  Russia  broke  out,  are  not  fully  ascertained. 
Their  Lordships,  however,  looking  at  the  general  law 
on  this  subject,  and  particularly  adverting  to  the  case 
of  The  "  Conferenzrath  '*  (6  Rob.  362),  entirely  agree 
with  the  learned  Judge  of  the  Admiralty,  that  Soren- 
sen^  junior,  has  succeeded  in  establishing  his  claim  to 
a  Danish  national  character. 

(a)  4  Rob.  121.  (b)  1  Spink's  Prize  Cases,  80. 

(c)  1  Spink  8  Prize  Cases,  264.     S.  C.  post,  p.  141. 

(d)  2Gallison8Amer.Rep.448.  (e)  5  Rob.  218. 
(/)  4  Rob.  100.  {g)  2  Gallison*s  Amer.  Rep.  267, 283. 
(h)  8  Cranch  8  Amer.  Rep.  335. 
(t)  6  Rob.  24,  29.  (k)  1  Spink's  Prize  Cases,  82. 
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1857.  The  next  and  important  question  is,  whether  Soreri' 

80BENBE5    .^^w,  junior,  was  the  owner,  and  sole  owner,  of  The 

TheQubb5.    **-^^*^^ "  ^^    the  time   of  the   capture.      Now   this 
question  turns  upon  two  points — 

First,  was  there  a  real  bond  fide  sale,  absolutely  to 
SorenseUj  junior,  of  The  ^^  Ariel,''  without  collusion  or 
fraud  ? 

Secondly,  did  any  interest  in  the  ship  remain  in  the 
seller  at  the  time  of  the  capture  ? 

The  ship  **  Ariel "  is  one  of  several  vessels  alleged 
to  belong  to  the  Claimant,  which  were  seized  in  British 
ports  some  time  after  the  breaking  out  of  the  war, 
The  '*  Ariel "  being  seized  at  Belfast  on  her  return 
from  America  with  a  cargo,  on  the  2nd  of  December^ 
1854.  This  case  is  distinguishable  from  the  others, 
as  to  which  there  is  not  any  appeal  at  present  before 
their  Lordships,  but  which  have  been  so  alluded  to  in 
the  argument  that  it  is  impossible  wholly  to  exclude 
the  mention  of  them.  The  distinction  between  them 
is  in  regard  to  the  precise  terms  of  the  original  sale 
to  Sorensen,  junior,  and  is  such  that  their  Lordships 
might  perhaps  determine  this  case  on  that  distinction, 
without  coming  to  any  positive  decision  as  to  the 
general  question  which  applies  to  them  all.  But, 
upon  consideration,  their  Lordships  have  thought  it 
right  to  state  their  opinion  upon  that  general  question. 

The  facts  appear  to  be,  that  The  "  Ariel  *'  was  a 
Russian  ship,  and  before  the  breaking  out  of  the  war 
belonged  to  a  Russian  subject,  Eckhoff,  as  administra- 
tor of  one  HagedorUy  who  had  been  for  some  time 
Consul  for  the  Netherlands  at  Libau,  and  also  a  mer- 
chant and  shipowner  there,  who  died  in  April,  1853. 
Some  stress  was  laid  on  this  in  the  argument,  it  being 
contended  that  Eckhoff  was  bound  to  sell  The  ^^ Ariel " 
for  the  benefit  of  the  estate  of  Hagedom,  who  was 
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not  a  native  of  Russia,  but  had  only  a  mercantile  i8o7. 
domicile  in  Russia  during  his  life  and  residence  there,  Sorensek 
and,  having  died  before  any  contemplation  of  war,  ,^^^  quekw 
never  was,  or  could  be  by  any  possible  construction, 
an  enemy  of  this  country,  nor  could  his  property, 
after  his  death,  be  considered  as  Russian  property. 
The  doctrine  of  utile  tempus  for  a  foreigner  residing 
in  a  country  between  which  country  and  another  a 
war  breaks  out,  to  remove  himself  and  his  property 
from  that  country  to  his  own,  was  supposed  to  apply. 
But  that  doctrine  applies  only  to  cases  where  there  is 
a  bond  fide  intention  to  remove.  There  is  no  evidence 
whatever  of  any  intention  on  the  part  of  Eckhoff,  the 
administrator,  to  remore  Hagedorn^s  property  to  the 
Netherlands,  and  the  doctrine  of  utile  tempus  appears 
to  be  wholly  inapplicable.  The  most  that  can  be  made 
of  the  representative  character  of  Eckhoff,  is  to  place 
him  in  the  same  position  as  Hagedom  himself  would 
have  been  had  he  been  still  alive.  Now,  Hagedom  had 
unquestionably  a  mercantile  domicile  at  Libau,  in 
Russia^  and,  had  he  been  living,  and  become  the  seller 
of  The  **  Ariel,'*  instead  of  Eckhoff,  he  and  his  ship 
must,  according  to  all  authorities,  have  been  consi- 
dered Russian.  Another  of  the  ships  seized,  namely, 
The  **  John,**  belonged  to  another  Russian  subject, 
named  Gamper;  and  another.  The  *' Industrie,**  to  one 
Rode;  and  the  rest  of  the  ships  belonged  to  Sorensen, 
senior  (the  father  of  the  Claimant),  who  had  for 
many  years  been  the  Danish  Consul  at  Libau,  and  was 
also  a  merchant  and  shipowner  there,  and,  therefore, 
clearly  a  Russian  subject,  so  far  as  relates  to  these 
ships. 

The  Russian  Ambassador  left  England  on  the  8th 
of  February,  1854. 
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1857.  At  that  time  the  Claimant  was  carrying,  and  had 

SoBENSEN     tor  about  two  years,  carried  on  the  business  of  an 

TheQueew    ^S^'^t  in  England,     On  the  22nd  of  February y  1854, 

— --.  he  was  summoned  4o  Hamburg  by  his  father  by  a 
telegraphic  message.  They  met  at  Hamburg^  and 
it  was  then  arranged  that  the  Claimant  should  leave 
England  and  establish  himself  at  Altona^  and  become 
a  Danish  subject,  with  a  view  to  purchase  his  father's 
ships,  and  some  others,  and  trade  with  them  on  his 
own  account.  He  had  not  sufficient  means  of  his 
own  to  pay  for  such  ships,  but  he  was  told  that  the 
speculation  would,  probably,  be  very  advantageous, 
even  to  the  extent  of  100  per  cent.,  and  arrangements 
were  made  between  him  and  his  father  to  enable  him 
to  carry  it  out,  and  he  accordingly  returned  to  Eng- 
land and  disposed  of  his  concerns  there,  and  came  to 
Altona  to  become  a  Danish  subject.  Ke  purchased 
his  father's  vessels,  and  also  The  **  John/*  and  The 
•*  Indtistricy^^  and  The  "  ArieV^  (the  ship  in  question). 
The  *' ArieV*  was  sold  to  him  by  his  father  under 
a  power  of  attorney  given  by  Eckhoff  to  the  father 
for  that  purpose,  he  {Eckhoff)  being  personally  un- 
acquainted with  the  Claimant,  on  the  18th  of  March, 
1854. 

The  British  declaration  of  war  issued  on  the  29th 
of  March. 

These  dates  seem  of  themselves  to  show  that  the 
sale  was  made  in  contemplation  of  war,  and  imminente 
bello,  in  a  popular  sense  ;  but  the  evidence  in  the 
case  goes  further,  and  shows  conclusively  that  the 
Russian  shipowners  at  Libau,  feeling  that  war  was  at 
hand,  and  that  they  could  not  employ  their  ships 
under  the  Russian  flag,  determined,  on  consultation, 
to  sell  their  vessels,  even   at  considerably  reduced 
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prices,  to  neutrals,  rather  than  keep  them  unem-  1857. 
ployed  in  Russian  ports.  It  is  argued  that  war  can-  Sorensen 
not  be  said  to  be  imminent  unless  there  be  an  era-  J^^^  ouEBif 
bargo,  or  some  similar  act  of  the  country  about  to  be 
belligerent,  and  cases  are  cited  in  which  such  circum- 
stances have  occurred,  but  none  of  those  cases  go  the 
length  of  laying  down  any  positive  rule  as  to  the  ne- 
cessity of  such  circumstances.  Their  Lordships  are 
of  opinion,  that  there  is  abundant  proof  that  the  sale 
was  made  imminente  bello,  and  in  contemplation  of  it. 
Still,  if  the  sale  was  absolute  and  bond  fide,  there  is  no 
rule  of  international  law,  as  laid  down  by  the  Courts 
of  this  country,  which  makes  it  illegal.  Such  a  bond 
fide  sale  made  even  fiagrante  bello  would  be  legal, 
much  more  imminente  bello.  The  '^ Ariel**  was  in 
port  at  the  time  of  the  sale ;  therefore,  the  cases  as  to 
the  illegality  of  sales  in  transitu,  do  not  apply. 

Was  then  the  sale  of  this  ship  absolute  and  bond  fide  ? 
Assuredly  the  time  of  the  sale,  the  circumstance  of 
the  Claimant  making  himself  a  neutral  for  the  express 
purpose  of  buying  this  and  the  other  ships,  and  his 
inability  to  pay  the  whole  price,  all  tend  to  throw 
suspicion  upon  the  sale,  and  to  make  it  incumbent  on 
the  Court  to  look  closely  into  the  history  of  the  trans- 
action, it  being  obviously  the  intention  of  all  parties  to 
place  the  ship,  by  such  sale,  out  of  the  reach  of 
capture  by  the  belligerent.  If  there  had  been  facts 
leading  to  a  well-founded  conclusion  that  a  secret  un- 
derstanding existed  between  the  seller  and  the 
Claimant,  that  the  ship  should  be  restored  to  the 
seller  in  the  event  of  no  war  breaking  out,  or  in  the 
event  of  a' speedy  peace,  or  that  the  ship  should  le 
employed  by  the  Claimant  under  the  direction  and  for 
the  benefit  of  the  seller,  the  Court  would  be  bound  to 
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1857.       hold  the  sale  to  be  collusive  and  void,  and  to  condemn 
SoRENSEir     the  ship  as  Russian  property.     But  no  such  facts  are 
The  Qubbh    ®^^^  surmised  in  this  case. 

It  appears  by  the  evidence  of  Eckhoff  himself,  that 
Sorensen  (the  father)  informed  him  that  he  should 
advise  his  son  to  purchase  The  ''Ariel,''  if  Eckhqf  did 
not  require  all  the  purchase-money  at  the  time  of  the 
sale  and  transfer,  inasmuch  as  his  son  would  not  have 
sufficient  money  to  pay  for  all  the  vessels  he  intended 
offering  him  for  sale,  and  that  he,  therefore,  intended 
to  sell  his  ships  to  his  son ;  to  accept  a  portion  of  the 
purchase-money  at  the  time  of  sale,  and  to  allow  his 
son  to  pay  him  the  remainder  of  the  purchase-money 
out  of  the  earnings  of  the  vessels.  Eckhoff  goes  on 
to  say,  that  by  reason  of  what  Sorensen  (the  father) 
had  so  communicated  to  him,  he  agreed  to  sell  The 
"Ariel''  to  the  Claimant,  under  the  following  stipula- 
tion, or  condition,  namely,  that  the  amount  of  the 
purchase-money  should  be  10,000  silver  roubles,  that 
3,333  silver  roubles  and  33  copeoks,  or  say  one-third 
of  the  purchase-money,  should  be  paid  in  cash  at  the 
time  of  effecting  the  sale  and  transfer  of  The  "Ariel;*' 
that  a  similar  sum  or  instalment  of  one-third  of  the 
purchase-money  should  be  paid  in  six  months  after 
the  sale  and  transfer,  and  the  remaining  one-third  in 
nine  months.  He  adds,  that  had  it  not  been  for  the 
very  high  character  and  well-known  honour  and  in- 
tegrity of  Sorensen  (the  father),  he  would  not  have 
agreed  to  sell  The  "Ariel "  to  the  son,  except  for  ready 
cash,  inasmuch  as  he  was  then,  and  still  was,  person- 
ally unknown  to  the  son. 

It  is  argued  that  Eckhoff  does  not  in  terms  deny 
that  he  agreed  to  be  paid  the  remaining  two-thirds 
of  the  purchase-money  out  of  the  earnings  of  The 
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*' Ariel"  and,  therefore,  it  must  be  inferred  that  he  1857. 
did  80  agree,  and  accepted  the  same  terms  as  the  Sokensew 
father  did  on  the  sale  of  his  vessels.  Their  Lordships  j,^^  q 
are  of  opinion,  that  the  drawing  of  such  an  inference 
would  be  putting  an  unfair  construction  on  Eckhqff^s 
affidavit,  especially  as  it  is  plain  that  he  looked  to 
Sorensen  (the  father)  to  carry  him  through  the  trans- 
action, and,  being  personally  unknown  to  the  son  (the 
Claimant),  would  be  very  unlikely  to  enter  into  any 
engagement  with  him  as  to  the  earnings  of  the  ship. 
Afterwards,  indeed,  when  upon  the  death  of  Sorensen 
(the  father),  in  Mayy  1854,  Eckhof  hecditne  somewhat 
anxious  about  the  price  of  the  ship,  he  did  by  his 
agent  procure  the  Claimant's  acceptances  falling  due 
at  six  and  nine  months  from  the  sale  and  transfer  of 
The  **  Ariel y"  and  a  promise  from  the  Claimant  that 
the  earnings  of  The  '^ Ariel "  should  be  applied  to 
the  liquidation  of  those  acceptances,  being  the  best 
security  he  could  get.  It  appears  that  they  were  so 
applied,  and  that  a  small  sum,  only  about  £90,  re- 
mained due  when  The  ^' Ariel "  was  seized  in  December^ 
1 854.  This  subsequent  arrangement  is  the  circum- 
stance above  alluded  to,  in  which  this  case  is  perhaps 
distinguishable  from  the  cases  of  the  other  ships,  as 
to  which  the  appropriation  of  the  earnings  formed 
part  of  the  original  contract. 

It  was  urged  further,  that  the  bill  of  sale  of  The 
^^  Ariel  "'\^  untrue,  because  it  states  the  whole  pur- 
chase-money to  be  paid.  Their  Lordships  are  of 
opinion,  that  there  is  no  weight  in  this  objection.  In 
all  conveyances  of  freehold  or  leasehold  estates,  the 
purchase- money  is  always  mentioned  to  have  been 
fully  paid,  and  yet  there  may  be  a  collateral  instru- 
ment, showing  that  nothing  has  been  paid,  or  the 
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1857.        whole  or  part  of  the  money  left  upon  mortgage  of 
SoRENSEN     the  estate.     A  bill  of  sale  of  a  .ship  is  a  conveyance 
The  Qubbk    ^^  ^  similar  nature,  and  open  to  the  same  considera- 
tions ;  the  object  being  to  enable  the  purchaser  to  be- 
come the  absolute  owner. 

After  the  sale  and  transfer  of  The  ''  Ariel,'^  it  ap- 
pears to  have  been  employed  under  the  sole  control 
of  the  Claimant,  without  any  interference  on  the  part 
of  the  seller  (Eckhoff)^  in  voyages  to  England  and 
Ireland  and  America,  with  a  crew  composed  indeed  of 
Russians,  except  the  master  and  mate,  who  were 
Danes,  but  not  with  Russian  cargoes.  Under  these 
circumstances,  the  learned  Judge  in  the  Court  below 
says: — **  I  am  inclined  to  hold  the  present  sale" 
(speaking  of  that  of  The  "  Baltica,*^  one  of  the  father's 
ships)  **  was  bond  fide"  By  which  their  Lordships 
understand  him  to  mean  that  the  sale  was  real,  in- 
tended to  pass  the  property  in  the  ship  to  the  Claim- 
ant, without  any  engagement  to  restore  it  under  any 
circumstances,  and  without  fraud  or  collusion.  In 
this  opinion  their  Lordships  fully  concur. 

But  then  the  second  point  above  stated  remains. 
Did  any  interest  in  the  ship  remain  in  the  seller  at 
the  time  of  capture?  And  this  is  a  point  more 
difficult  of  solution.  The  decision  of  the  learned 
Judge  that  some  interest  did  remain  in  the  seller  rests 
almost  entirely  on  the  language  used  by  Lord  Stowell 
in  the  case  of  The  *'  Seeks  Geschwistern  "  (4  Rob. 
100),  for  with  the  exception  of  that  case  all  the  other 
cases  proceed  on  the  ground  of  mala  fides  and  collu- 
sion. Lord  Stowell  there  says : — "  The  rule  which 
this  country  has  been  content  to  apply  is,  that  pro- 
perty so  transferred  "  (that  is,  by  purchase  from  an 
enemy)  **  must  be  bond  fide  and  absolutely  transferred ; 
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that  there  must  be  a  sale  divesting  the  enemy  of  all        1867. 
further  interest  in  it ;  and  that  anything  tending  to     soasifSEif 
continue  his  interest,  vitiates  a  contract  of  this  de-    „     ^- 

'  The  Quefn. 

scription  altogether." 

Applying  that  rule  to  the  case  then  before  him, 
Lord  Stowell  condemned  the  ship,  and  rightly  so; 
because  there  were  covenants  in  that  case  which  pre- 
served and  retained  the  interest  of  the  enemy  seller, 
and  for  restitution  at  the  end  of  the  war.  It  was  a 
conditional,  not  an  absolute  sale.  Lord  Stowell  con- 
cludes his  judgment  in  these  words :  *'  Is  there  in  this 
any  sign  of  a  bond  fide  transfer  ?  Is  not  the  hand  of 
the  French  vendor  still  on  the  vessel  ?  Looking  to 
the  control  which  the  French  Government  and  the 
vendor  still  retain  over  this  property,  it  is  impossible 
for  me  to  hold  that  all  the  interest  of  the  enemy  is 
completely  divested."  In  the  present  case  there  is  a 
total  absence  of  any  such  covenant  or  condition. 
The  utmost  that  can  be  said  is,  that  there  is  an 
engagement  on  the  part  of  the  buyer  to  apply  the 
earnings  of  the  ship  to  the  payment  of  part  of  the 
price. 

The  mere  non-payment  of  a  part  of  the  price  can- 
not of  itself  be  sufficient  to  leave  an  interest  in  the 
ship  in  the  seller.  That  is  distinctly  stated  by  Lord 
Stowell  in  The  ^'Marianna''  (6  Rob.  26).  He  says 
*•  That  objection  can  have  little  weight,  since  it  is  a 
matter  solely  for  the  consideration  of  the  person  who 
sells,  to  judge  what  mode  of  payment  he  will  accept. 
He  may  consent  to  take  a  bill  of  exchange,  or  he  may 
rely  on  the  promissory  note  of  the  purchaser,  which 
may  not  come  in  payment  for  a  considerable  time,  or 
may  never  be  paid.  The  Court  will  not  look  to  such 
contingencies.    It  will  be  sufficient  that  a  legal  trans- 
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1667.  fer  has  been  made,  and  that  the  mode  of  payment, 
siJ^^Ex  whatever  it  is,  has  been  accepted.'* 
The  Queen  Here,  however,  there  is  more  than  mere  nonrpay- 
ment  of  part  of  the  price ;  there  is  an  engagement  to 
pay  it  out  of  the  earnings,  and  that  is  contended  to 
create  an  interest  in  and  lien  on  the  freight,  and, 
through  the  freight,  on  the  ship. 

We  must  observe  here,  that  even  supposing  that 
the  facts  of  this  case  were  sufficient  to  show  that  the 
vendor  had  a  lien  on  the  freight  for  the  purchase- 
money  unpaid,  it  by  no  means  follows  that  he  had  a 
lien  on  the  ship.  The  ship  and  the  freight  are  quite 
distinct — the  ship  may  belong  to  one  person  and  the 
freight  to  another;  and  that  not  only  for  a  single 
voyage,  but,  as  a  security  for  a  debt,  for  future 
voyages,  provided  that  the  contract  and  assignment 
be  not  such  as  to  separate  the  freight  and  earnings  of 
the  ship  for  ever  from  the  ship  itself,  so  that  they 
could  not  be  re*united,  but  only  to  separate  them  for 
the  temporary  purpose  of  securing  a  debt,  and  opera- 
ting  only  upon  that  separation  of  title  till  that  debt 
should  be  paid.  The  law  on  this  subject  was  distinctly 
laid  down,  as  stated  above,  by  Lord  Eldon,  in  the  case 
of  the  ship  '*  Warre,^'  which  is  to  be  found  in  the 
note  to  8  Price's  Rep.  269.  The  same  doctrine  was 
held  in  Stephenson  v.  Dowson  (3  Beav.  342) ;  in  Lang- 
ton  V.  Norton  (I  Hare,  549)  ;  in  Leslie  v.  Guthrie  (1 
Bingh.  N.  C.  697) ;  and  in  other  cases. 

There  are  no  means  by  which,  according  to  the 
contract  with  respect  to  the  earnings  stated  in  this 
case,  the  ship  could  in  any  manner  be  affected,  either 
in  the  Admiralty,  the  Courts  of  Common  Law,  or  the 
Court  of  Chancery.  It  may  be  doubtful,  considering 
the  loose  terms  of  the  contract,  and  as  it  was  made 
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between  foreigners,  whether  the  Court  of  Chancery         1857. 
would  interfere  by  appointing  a  receiver  of  the  freight,      SorenTek 
if  the  ship  arrived  in  England  and  the  owner  had  not    rp^^  qubkk 
applied  the  earnings  towards  payment   of  the  pur- 
chase-money.    But,  as  between  English  subjects,  if 
the  Court  interfered,  it  would  not  be  in  pursuance  of 
the  contract,  but  by  reason  of  breach  of  contract.    It 
was  said  in  argument,  that  by  the  law,  either  of  Russia 
or  Denmark,  some  lien  might  be  created  on  the  ship, 
but  that  is  a  matter  of  foreign  law,  and,  therefore,  a 
fact  to  be  proved  by  those  who  rely  upon  it,  and  no 
proof  was  offered.     The  difficulty,  or  rather  the  im- 
possibility, of  obtaining  a  satisfactory  result  by  such 
inquiries  appears  to  have  been  one  of  the  reasons  why 
Lord  Stowell,  in  the  case  of  The  *'  Tobago y''  to  which 
we  are  about  to  allude  more  at  length,  refused  to 
enter  into  them  at  all. 

Supposing,  however,  that  a  lien  on  the  freight  or 
even  on  the  ship,  in  favour  of  the  vendor,  who  is  to 
be  considered  as  an  enemy,  did  exist,  would  that 
lien  render  the  ship  in  the  possession  of  the  neutral 
owner  liable  to  be  captured  ?  That  such  a  lien  on  an 
enemy's  ship  would  not  be  sufficient  to  found  a  claim 
by  a  neutral  in  a  Court  of  Prize  is  clear.  It  was  so 
held  by  Lord  Stowell  in  the  case  of  The  "  Tobago  " 
(5  Rob.  218),  which  was  the  case  of  a  British  subject 
claiming  in  respect  of  a  bottomry  bond  on  a  French 
enemy's  ship  which  had  been  captured ;  and  again  in 
the  case  of  The  •*  Marianna  "  (6  Rob.  24).  That  was 
the  case  of  a  lien  on  the  freight  and  cargo  of  a  ship, 
which  ship  was  sold  by  an  American  neutral  to  a 
Spanish  enemy,  and  the  lien  was  in  respect  of  part  of 
the  purchase-money  remaining  unpaid.  It  is  true 
that  in  The  *'  Christine''  (1  Spink's  Prize  Cases,  84), 
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1867.        the    Court    said    that   the   doctrine  in   The  '*MarU 

S^^^Ejf     anna^'  did  not  apply  to  cases  when  the  bona  fides 

rp     ^  of  the  sale  was  disputed,  in  which  proof  of  actual 

XHE  yjUEENt 

payment  is  always  essential ;  and  no  doubt  that 
upon  a  question  of  bona  fides  such  proof  would  be 
most  important,  and  even  essential.  But  the  ques- 
tions of  bona  fides,  in  this  case,  has  been  already 
disposed  of.  Their  Lordships  are  now  considering 
the  only  point  as  to  an  interest  remaining  in  the 
bond  fide  seller.  The  same  doctrine  as  determined  in 
The  "Tobago  "  and  The  ''Marianna''  is  laid  down  by 
the  Supreme  Court  of  the  United  States  of  America  ; 
in  The  **  Frances  "  {Irvin's  claim)  :  (8  Cranch's  Rep. 
418) ;  and  in  The  **  San  Jose  Indiano  *'  (2  Gallison's 
Rep.  283),  and  other  cases. 

Indeed,  it  was  not  disputed  at  the  Bar  that  such 
is  the  law  of  prize  as  regards  a  Claimant  in  respect 
of  a  lien.  But  the  converse  of  the  proposition  was 
contended  not  to  be  true,  and  that,  although  the  lien 
of  a  neutral  on  an  enemy's  ship,  or  its  freight,  is  not 
sufficient  to  found  a  claim,  yet  the  lien  of  an  enemy 
on  a  neutral  ship,  or  its  freight,  is  sufficient  to  show 
an  interest  in  the  enemy,  of  which  the  belligerent 
Captor  is  entitled  to  avail  himself,  and  to  defeat  the 
neutral's  claim ;  that  a  lien  on  an  enemy's  ship  which 
would  not  be  recognized  in  favour  of  a  neutral,  would 
be  recognized  against  a  neutral  for  the  purpose  of 
condemnation,  if  the  lien  be  in  favour  of  an  enemy. 
Their  Lordships  asked,  and  asked  in  vain,  for  some 
authority  which  went  to  establish  that  distinction. 
No  such  authority  was  produced,  but  their  Lordships 
were  referred  again  to  the  language  of  Lord  Stowellf 
in  the  case  of  The  "  Seeks  Geschwistern,*^  which,  as 
has  been  already  observed,  was  a  question  as  to  the 
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right  of  property,  not  of  lien.  Their  Lordships  have  1857. 
been  unable  to  find  any  authority  for  the  alleged  dis-  Soebnsbn 
tinction,  and,  on  the  contrary,  they  are  of  opinion  that  ^^j.  q^j^j, 
the  cases  of  The  "  Tobago^'  and  of  The  *' Frances'' 
(Irvin's  claim),  already  cited,  are  plainly  against  the 
distinction.  In  the  *'  Tobago,''  the  Counsel  for  the 
Captors  argued :  **  Suppose  a  bond  of  this  nature 
given  upon  a  neutral  ship,  and  to  a  person  now  be- 
come an  enemy,  could  a  proceeding  of  prize  be  insti- 
tuted against  the  neutral  ship,  or  any  part  of  it,  as 
the  property  of  the  enemy?  Certainly  not."  The 
Counsel  for  the  Claimant  argued,  **  With  regard  to 
the  case  put,  of  an  enemy's  interest  of  this  description, 
on  a  neutral  ship,  the  distinction  is  obvious,  that  this 
interest  is  a  thing  accessorial  only  to  the  ship ;  and 
that  it  might  well  consist  with  the  principles  of  jus- 
tice, that  the  accessory  might  be  restored  though  the 
ship  was  condemned ;  at  the  same  time  that  it  would 
not  be  reasonable  or  just  to  seize  the  ship  itself,  on 
account  of  such  an  accessorial  interest,  which  an 
enemy  might  possess  in  it."  Lord  Stowell,  in  giving 
judgment,  says :  *'  Can  the  Court  recognize  bonds  of 
this  kind  as  titles  of  property,  so  as  to  give  persons  a 
right  to  stand  in  judgment,  and  demand  restitution  of 
such  interests  in  a  Court  of  Prize  ?  The  total  silence 
of  those  who  had  argued  for  the  Claimant,  as  to  any 
precedents  for  this  demand,  strongly  shows  that  it 
has  not  been  the  practice  of  the  Court  to  consider 
such  bonds  as  property,  entitled  to  its  protection ; 
and  I  think  I  may  venture  to  say  that  there  has  been 
no  such  instance.  The  person  advancing  money  on 
bonds  of  this  nature  acquires  by  that  act  no  property 
in  the  vessel ;  he  acquires  the  jus  ad  rem^  but  not  the 
jus  in  re,  until  it  has  been  converted  and  appropriated 
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1857.  by  the  final  process  of  a  Court  of  Justice.  The  pro- 
SoRENBEK  perty  of  the  vessel  continues  in  the  former  proprietor, 
The  q  en  ^^^  ^^^  given  a  right  of  action  against  it,  but  nothing 
•  more.  If  there  is  no  change  of  property,  there  can  be 
no  change  of  national  character."  And  further,  he  saj^s, 
**The  Captor  has  no  access  whatever  to  the  original 
private  understanding  of  the  parties  in  forming  such 
contracts ;  and  it  is  therefore  unfit  that  he  should  be 
aflfected  by  them.  His  rights  of  capture  act  upon 
the  property,  without  regard  to  secret  liens  possessed 
by  third  parties.  In  like  manner  his  rights  operate 
on  no  such  liens  where  the  property  itself  is  protected 
from  capture.  Indeed,  it  would  be  almost  impossible 
for  the  Captor  to  discover  such  liens  in  the  possession 
of  the  enemy,  upon  property  belonging  to  a  neutral ; 
the  consequence,  therefore,  of  allowing  generally  the 
privilege  here  claimed  would  be,  that  the  Captor 
would  be  subject  to  the  disadvantage  of  having  neu- 
tral liens  set  up  to  defeat  his  claims  upon  hostile 
property,  whilst  he  could  never  entitle  himself  to  any 
advantage,  from  hostile  liens  upon  neutral  property.'* 
It  is  difficult  to  conceive  stronger  language  than  this 
to  show  that  the  distinction  now  attempted  to  be 
set  up  is  wholly  without  foundation.  The  observa- 
tions of  the  same  learned  Judge  in  The  '^  Marianna'' 
are  substantially  to  the  same  effect.  Both  these  cases, 
it  is  to  be  observed,  were  decided  subsequently  to  that 
of  The  "  Seeks  Qeschwistern.^'  The  language  of  the 
Court  in  The  '*  Frances''  {Irvin's  claim),  (8  Cranch's 
Rep.  419),  is  equally  strong:  "In  cases  of  liens 
created  by  the  mere  private  contract  of  individuals, 
depending  upon  the  different  laws  of  different  coun- 
tries, the  difficulties  which  an  examination  of  such 
claims  would  impose  upon  the  Captors,  and  even 
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upon  the  Prize  Courts,  in  deciding  upon  them,  and        1867. 
the  door  which  such  a  doctrine  would  open  to  collu-     Sobehsew 
sion  between  the  enemy  owners  of  the  property,  and    thb  Queen 
neutral  Claimants,  have  excluded  such  cases  from  the 
consideration  of  those  Courts."   Then,  after  referring 
to  the  cases  of  The  **  Tobago  "  and  The  ^*  Marianna," 
it  is  added  :     *'  From  this  it  appears  that  the  doctrine 
of  the  Prize  Courts  upon  this  subject,  works  against, 
as  well  as  in  favour  of  Captors,'*     Their  Lordships 
have  come  to  the  conclusion  that  the  supposed  dis- 
tinction does  not  exist,  and  that  liens,  whether  in 
favour  of  a  neutral  on  an  enemy's  ship,  or  in  favour 
of  an  enemy  on  a  neutral  ship,  are  equally  to  be  dis- 
regarded in  a  Court  of  Prize. 

One  other  argument  was  pressed,  arising  from  the 
number  of  vessels  bought  by  the  Claimant,  and  the 
magnitude  of  the  transaction  was  insisted  on ;  and  the 
case  of  The  "  Bendsborg'*  (4  Rob.  121)  was  parti- 
cularly adverted  to.  That  case  was  such,  that  Lord 
Stowell  held  it  to  amount  to  an  adhering  to  and 
assisting  the  enemy,  and  it  was  of  a  very  peculiar 
character.  Their  Lordships  are  unable  to  see  why,  if 
the  transfer  -of  one  ship  was  legal,  under  the  circum- 
stances which  have  here  occurred,  if  it  had  stood 
alone,  such  transfer  should  be  rendered  illegal  because 
six  other  ships  were  purchased,  under  similar  circum- 
stances, at  the  same  time;  unless,  indeed,  as  affording 
ground  to  believe  that  all  the  purchases  were  fraudu- 
lent and  collusive. 

In  effect,  the  whole  case  resolves  itself  into  a 
question  of  bona  fides;  and  that  being  once  established, 
their  Lordships  feel  obliged  to  come  to  the  conclusion 
that  The  ''Ariel"  was  the  bond  fide  property  of  the 
Claimant  alone,  and  that  no  interest  remained  in  the 
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1867.  seller  (Eckhoff) .  They  must,  therefore,  humbly  advise 
S0REN8E5  Her  Majesty  that  the  decision  of  the  Court  below 
TflBQiTEEir  ^^S^^  to  ^^  reversed,  and  the  proceeds  of  the  ship 
restored  to  the  Claimant;  however,  without  costs  and 
damages,  not  only  because  further  proof  was  ordered 
and  gone  into,  but  also  on  account  of  the  particular 
circumstances  of  the  case  (a). 

(a)  There  were  six  other  vessels  seized,  all  of  them  helonging  to 
Sorenserit  junior,  and  purchased  by  him,  imminente  hello,  namely, 
The  ''BaUica;'  ''JSolus;'  *'Amelie,''  "John,''  "  Ceres,''  and  ''Indus- 
trie," and  it  was  arranged  between  the  parties,  to  save  expense, 
that  as  the  cases  were  in  eadem  conditione  and  so  treated  by  the 
Goart  below,  no  proceedings  by  way  of  appeal  should  be  taken  in 
those  cases  till  The  ''Ariel "  was  disposed  of.  After  the  delivery  of 
the  above  judgment,  the  Crown  Officers  restored  all  these  vessels, 
with  the  exception  of  The  "Baltica,"  which  they  declined  to  restore, 
ast  hey  contended,  that  the  facts  were  distinguishable,  the  sale  of 
that  ship  having  taken  place  while  she  was  in  transitu.  See  The 
''BdUica,"  post,  p.  141. 
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ON  APPEAL  FROM  THE   HIGH  COURT  OF 
ADMIRALTY  OF  ENGLAND. 

Hermann  Alexander  Sorensen     -     Appellant^ 

AND 

Our   Sovereign   Lady  the  Queen, 

and  William  Townsend,  Her  Ma- 

.    ,   9     n  ^      i-!  I     •      TT     /•  Respondents. 

jesty  s  rrocurator-General,  in    Her  ^       ^ 

office  of  Admiralty 

The  "Baltica." 

1  HIS  ship,  under  Danish  colours,  was  seized  by  the  23rd  June,* 
Custom  House  officers,  at  the  port  of  LHthy  on  sus-  luhDec^t 
picion  of  being  a  Russian  ship.  ^^^'^• 

The  vessel,  under  the  Russian  flag,  formerly  belonged      A  neutral 
to  Sorensen,  senior,  and  was  sold  by  him  on  the  17th  enLi/fcoun^ 
of  March,  1854,  immediately  antecedent  to  the  de-  o7kneSd^ 
claration  of  war  between  Great  Britain  and  Russia^  State,  and 

who  also 

•  Present— At  the  first  hearing :    The  Right  Hon.  The  Lord  *'*^®^  ^^^^^ 

^  ^  as  a  merchant, 

Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward  Ryan,  the  Right  is  to  he  re- 
Hon.  The  Lord  Justice  Turner,  the  Right  Hon.  Sir  John  Dodson,  gwded  as  an 
the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  William      ^  Rjigsian 

H.  Maule.  vesselwas  sold, 

bond  fide  and 
+  Present — At    the    re-hearing:    The   Lord    President    (Earl  absolutely, hj 

Granville),  the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  ^^  ®JT\*^  * 

Right  Hon.  T.  Pemberton  Leigh,  the  Lord  Chief  Baron  of  the  ^^  ^^^  \^^ 

Exchequer  (the  Right   Hon.  Sir    Frederick  Pollock),  the  Right  tween  Rtusia 

Hon,  Sir  Edward  Byan,  the  Right  Hon.  Sir  John  Patteson,  the  ^^^^SiTwas 

Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  William  H.  imminent. 

Maule.  The  vessel  was 

at  the  time  of 
the  sale  in  the  prosecution  of  a  voyage  from  Lihau,  an  enemy's  port,  to 
t'openkagen,  a  neutral  port,  where  she  arrived  and  was  taken  possession 
of  by  the  purchaser.    Held  (reversing  the  sentence  of  the  Admiralty 
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to  the  Appellant,  his  son,  a  Danish  subject,  resident 
at  AltonQy  and  transferred  by  a  regular  bill  of  sale. 

ThbQueej?.  ^^^^  ^"^y  ^f  ^^^  purchase-money  was  paid,  the  re- 
mainder being  agreed  to  be  paid  by  the  earnings  of 
the  vessel.  Sorensen^  senior,  was  a  Dane  by  birth, 
but  had  long  resided  at  LibaUy  as  Danish  Consul, 
where  he  traded  as  a  merchant.  The  only  dis- 
tinguishing feature  in  this  case  from  The  ^^ArieV  (a) 
was,  that  at  the  time  of  the  purchase,  The  '^Baltica  " 
was  prosecuting  a  voyage  from  Lihau  to  Copenhagen. 
It  appeared  that  on  her  arrival  in  the  port  of  Copen- 
hagen,  in  the  middle  of  March,  she  was  delivered 
over  to  the  agent  of  the  Appellant,  and  was  ad- 
measured by  the  Danish  Custom  House  officers  there, 
and  branded  as  Danish  property.  Her  flag  was  also 
there  changed  for  the  Danish  flag,  and  a  Danish 
master  and  crew  engaged  to  navigate  her.  She 
sailed  from  Copenhagen  with  a  cargo  of  linseed  on 
the  21st  of  May,  1854,  and  arrived  at  Leith,  in 
Scotland,  her  port  of  destination,  on  the  29th  of  that 
month,  and  was  seized  on  the  31st,  by  the  Custom 
House  authorities  as  prize. 

Proceedings  consequent  upon  her  seizure  were 
commenced  against  the  vessel  in  the  High  Court  of 
Admiralty  of  England,  when  the  Appellant  put  in  a 
claim  as  owner  of  the  ship  and  freight. 

The  Judge  of  the  Court  of  Admiralty  (The 
Right   Hon.  Dr.  Lushing  ton),   by  his   interlocutory 

(a)  Ante,  p.  119. 

Court  of  England),  that  the  sale,  though  in  transitu^  was  valid,  as  the 
transitua  had  ceased  when  the  vessel  had  come  into  possession  of  the 
purchaser,  -which  took  place  before  the  seizure. 

A  neutral  while  a  war  is  imminent,  or  even  after  it  has  commenced,  is 
at  liberty  to  purchase  either  goods  or  ships  (not  being  ships  of  war)  from 
either  beUigerent,  and  the  purchase  is  valid  whether  the  subject  of  it 
be  lying  in  a  neutral  or  an  enemy's  port. 
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decree,  dated  the  6th  of  August,  1855  (a),  condemned 
the  ship,  upon  the  ground  that  from  the  fact  of  the 
seller  being  Consul  of  a  neutral  State  and  also  a  mer- 
chant trading  in  the  enemy's  country,  he  was  to  be 
regarded  as  an  enemy;  moreover,  that  the  transfer 
was  fraudulent  and  collusive,  and  intended  to  defeat 
the  just  belligerent  rights  of  Great  Britain^  and  also 
that  the  vendor  had  retained  an  interest  in  the  ship, 
part  of  the  purchase-money  having  been  agreed  to  be 
paid  by  the  earnings  of  the  vessel.  The  appeal  was 
from  this  decree. 

The  Appellant  insisted  upon  the  bona  fides  of  the 
purchase  and  the  national  character  of  the  purchaser, 
which  had  already  been  established  in  The  "-4ne/,*' 
and  submitted  that  that  case  was  not  distinguishable, 
in  principle,  from  the  present  appeal. 

On  behalf  of  the  Crown  it  was  submitted  that  the 
sale  was  invalid,  having  been  made  when  the  vessel 
was  in  transitu. 

Their  Lordships  called  upon  the  Crown  to  distin- 
guish this  case  from  The  ''ArieW 

The  Queen's  Advocate  (Sir  John  Harding),  The 
Admiralty  Advocate  (Dr.  Phillimore) ,  and  Mr. 
Atherton,  Q.  C,  for  the  Crown, 

Cited  The  '' Danckebaar  Africaan'' {b),  The  ''Vrow 
Margaretha''  (c),  The  ''Jan  Frederick"  (d). 

Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant. 

Their  Lordships  afterw^ards  directed  the  case  to  be 
re-argued. 

(a)  See  case  reported,  nom.  The  **  Baltica"  I  Spink's  Prize 
Cases,  p.  UQi. 

{b)  1  Rob   107.  (c)  1  Rob.  336. 

{d)  5  Rob   128. 
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The  Admiralty  Advocate  argued  the  case  for  the 
Crown,  and 

Dr.  AddamSy  for  the  Appellant. 

The  arguments  are  fully  noticed  in  the  judgment, 
which  was  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  : 

The  *' Baltica*'  was  one  of  several  Russian  ships 
which,  in  the  month  of  March,  1854,  shortly  before 
the  breaking  out  of  the  war  between  Russia  and  Chreat 
Britain^  were  sold  by  Sorenserij  senior,  a  merchant 
domiciled  in  Russia,  to  his  son,  Sorensen^  junior,  a 
merchant  domiciled  in  Denmark.  These  vessels 
having  been  condemned  in  the  Court  of  Admiralty 
•  in  England,  appeals  were  brought  against  those  sen- 
tences ;  and  in  the  case  of  The  '* Ariel "  {ante,  p.  1 19), 
which  was  selected  for  the  purpose  of  deciding  the 
general  question,  it  was  held  by  their  Lordships  that 
the  sale  was  bond  fide ;  that  the  property  was  entirely 
divested  from  the  vendor,  and  vested  in  the  vendee^ 
before  the  'seizure ;  that  the  transfer  was  complete, 
and  was  not  a  fraud  upon  any  just  right  of  the  belli- 
gerents, and  they,  therefore,  ordered  restitution  of  the 
vessel. 

In  conformity  with  this  decision,  the  Crown  Officers 
very  properly  restored  such  of  the  vessels  as  appeared 
to  them  to  stand  in  the  same  situation  with  The 
''Ariel,'*  but  they  declined  to  restore  The  ''Baltica,'* 
considering  the  case  of  that  vessel  to  be  distinguish- 
able from  the  rest,  on  the  ground,  that  the  sale  of  the 
ship  had  taken  place  while  she  was  engaged  in  the 
prosecution  of  a  voyage,  or,  as  it  is  technically  termed, 
while  she  was  in  transitu. 
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In  order  to  determine  the  validity  of  this  distinc- 
tion in  the  circumstances  of  this  case,  the  present 
appeal  has  been  brought. 

The  general  rule  is  open  to  no  doubt.  A  neutral 
while  a  war  is  imminent,  or  after  it  has  commenced, 
is  at  liberty  to  purchase  either  goods  or  ships  (not 
being  ships  of  war)  from  either  belligerent,  and  the 
purchase  is  valid,  whether  the  subject  of  it  be  lying 
in  a  neutral  port  or  in  an  enemy's  port.  During  a 
time  of  peace,  without  prospect  of  war,  any  transfer 
which  is  sufficient  to  transfer  the  property  between 
the  vendor  and  vendee,  is  good  also  against  a  Captor, 
if  war  afterwards  unexpectedly  break  out.  But,  in 
case  of  war,  either  actual  or  imminent,  this  rule  is 
subject  to  qualification,  and  it  is  settled  that  in  such 
case  a  mere  transfer  by  documents  which  would  be 
sufficient  to  bind  the  parties,  is  not  sufficient  to  change 
the  property  as  against  Captors,  as  long  as  the  ship 
or  goods  remain  in  transitu. 

With  respect  to  these  principles,  their  Lordships 
are  not  aware  that  it  is  possible  to  raise  any  con- 
troversy ;  they  are  the  familiar  rules  of  the  English 
Prize  Courts,  estabhshed  by  all  the  authorities,  and 
are  collected  and  stated,  principally  from  the  decisions 
of  Lord  Stowell,  by  Mr.  Justice  Story ^  in  his  **  Notes 
on  the  Principles  and  Practice  of  Prize  Courts,"  a 
work  which  has  been  selected  by  the  British  Govern- 
ment for  the  use  of  its  naval  officers,  as  the  best  code 
of  instruction  in  the  Prize  Law.  The  passages  re- 
ferred to,  are  to  be  found  in  pp.  63,  64,  of  that  work. 

The  only  question  of  law  which  can  be  raised  in 
this  case,  is  not  whether  a  transfer  of  a  ship  or  goods 
in  transitu^  is  ineffectual  to  change  the  property,  as 
long  as  the  state  of  transitus  lasts ;  but  how  long  that 
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state  continues,  and  when,  and  by  what  means,  it  is 
terminated. 

In  order  to  determine  the  question,  it  is  necessary 
to  consider  upon  what  principle  the  rule  rests,  and 
why  it  is  that  a  sale  which  would  be  perfectly  good 
if  made  while  the  property  was  in  a  neutral  port,  or 
while  it  was  in  an  enemy's  port,  is  ineffectual  if  made 
while  the  ship  is  on  her  voyage  from  one  port  to  the 
other.  There  seem  to  be  but  two  possible  grounds  of 
distinction.  The  one  is,  that  while  the  ship  is  on  the 
seas,  the  title  of  the  vendee  cannot  be  completed  by 
actual  delivery  of  the  vessel  or  goods  ;  the  other  is, 
that  the  ship  and  goods  having  incurred  the  risk  of 
capture  by  putting  to  sea,  shall  not  be  permitted  to 
defeat  the  inchoate  right  of  capture  by  the  belligerent 
Powers^  until  the  voyage  is  at  an  end. 

The  former,  however,  appears  to  be  the  true  ground 
on  which  the  rule  rests.  Such  transactions  during 
war,  or  in  contemplation  of  war,  are  so  likely  to  be 
merely  colourable,  to  be  set  up  for  the  purpose  of 
misleading,  or  defrauding  Captors,  the  difficulty  of 
detecting  such  frauds,  if  mere  paper  transfers  are  held 
sufficient,  is  so  great,  that  the  Courts  have  laid  down 
as  a  general  rule,  that  such  transfers,  without  actual 
delivery,  shall  be  insufficient ;  that  in  order  to  defeat 
the  Captors,  the  possession,  as  well  as  the  property, 
must  be  changed  before  the  seizure.  It  is  true  that, 
in  one  sense,  the  ship  and  goods  may  be  said  to  be  in 
transitu  till  they  have  reached  their  original  port  of 
destination ;  but  their  Lordships  have  found  no  case 
where  the  transfer  was  held  to  be  inoperative  after 
the  actual  delivery  of  the  property  to  the  owner. 
That  the  transitus  ceases,  when  the  property  has 
come  into  the  actual  possession  of  the  transferee,  is  a 
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doctrine  perfectly  consistent  with  the  decisions  in 
The  '' Danckebaar  Africaan''  (1  Rob.  107),  and  in 
The  "  Negotie  en  Zeevaart,''  on  the  authority  of  which 
the  former  case  was  decided. 

The  ^^  Danckebaar  Africaan  '*  had  sailed  on  a  voyage 
from  Batavia  to  Holland^  which  country,  when  the 
voyage  commenced,  was  at  war  with  Great  Britain^ 
and  continued  so  till  after  the  capture  and  adjudica- 
tion. The  ship  and  goods  were  seized  on  their 
voyage  by  British  cruisers,  and  brought  to  the  Cape 
of  Good  Hope.  They  were  there  claimed  by  mer- 
chants resident  at  the  Cape^  who  represented  them- 
selves to  be  the  owners,  and  who  insisted,  as  the  fact 
was,  that  before  the  capture,  the  Cape  (previously  a 
Dutch  possession)  had  capitulated  to  the  British 
forces  under  a  treaty  which  secured  to  the  capitulants 
their  rights  of  property.  It  was  contended,  therefore, 
that  they  were  entitled  to  restitution,  on  the  ground 
that,  at  the  time  of  the  capture,  their  character  of 
enemies  had  ceased,  and  been  changed  into  that  of 
friends. 

Lord  Stowell  held,  that  he  was  bound  by  the  autho- 
rity of  The  **  Negotie  en  Zeevaart/*  to  condemn  the 
ship  and  goods  which  had  been  seized  before  they 
had  reached  the  hands  of  the  owners;  relying  on  a 
dictum  of  Lord  Camden,  "that  the  ship,  as  Dutch, 
could  not  change  her  character  in  transitu"  but  he 
intimated  that  his  opinion  might  have  been  different 
if  the  ship  had  come,  before  capture,  into  the  actual 
possession  of  the  owners.  His  language  is,  "  If  the 
vessel  had  arrived  at  the  Cape^  I  will  not  say  that, 
coming  actually  into  the  hands  of  the  capitulants,  she 
might  not  have  been  protected  as  property  in  posses- 
sion^ but  being  taken  possession  of  before  she  arrived 
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there  as  Dutch  property,  I  am  bound  by  the  decisions 
of  the  Lords,  and  I  think  myself  obliged  to  say  that 
her  character  could  not  be  changed  in  transitu,  and 
that  she  must  be  condemned  as  Dutch  property." 

It  will  be  observed  that  in  this  case,  if  the  ship  had 
reached  the  Cape  before  capture,  and  come  into  the 
possession  of  the  owners,  such  possession  would  have 
been  taken  before  the  termination  of  her  regular 
voyage  ;  for  her  destination  was  to  Holland ;  and  this 
circumstance  is  adverted  to  by  Lord  Stowell,  who  in 
answer  to  the  argument  that  the  ship  was  coming  to 
the  Cape^  and  into  the  possession  of  the  true  owners, 
observes,  **  There  is  no  decided  proof  that  this  ship 
was  coming  to  the  Cape,  and  if  so  she  is  still  to  be 
considered  as  taken  merely  in  transitu  towards  HoU 
land,  where  the  voyage  was  clearly  to  have  ended; 
and  in  what  character  ?  As  a  Dutch  ship  in  a  Dutch 
port." 

Yet,  even  under  these  circumstances^  he  was  not 
prepared  to  condemn  the  ship  if  she  had  actually 
come  into  the  hands  of  the  owners. 

In  the  case  of  The  "  Vrow  Margaretha"  (1  Rob. 
338),  it  is  distinctly  stated  by  Lord  Stowell  that  the 
transitus  ceases  by  the  actual  delivery  of  the  property. 
After  stating  that,  by  the  usage  of  merchants,  a  transfer 
of  property  in  transitu  may  be  made  by  the  execution 
of  proper  documents,  he  proceeds  : — "  When  war  in- 
tervenes, another  rule  is  set  up  by  Courts  of  Admiralty, 
which  interferes  with  the  ordinary  practice.  In  a  state 
of  war,  existing  or  imminent,  ii  is  held  that  the  pro- 
perty shall  be  deemed  to  continue  as  is  was  at  the 
time  of  shipment  till  the  actual  delivery ;  this  arises 
out  of  the  state  of  war,  which  gives  a  belligerent  a 
right  to  stop  the  goods  of  his   enemy."     He   then 
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assigns  the  reason  for  the  rule,  namely,  that  if  it  were 
otherwise,  **  all  goods  shipped  in  an  enemy's  country 
would  be  protected  by  transfers  which  it  would  be  im- 
possible to  detect ;"  and  adds,  "  It  is  on  that  principle 
held,  I  believe,  as  a  general  rule,  that  property  cannot 
be  converted  in  transitu,  and  in  that  sense  I  recognize 
it  as  the  rule  of  this  Court." 

In  the  manual  alreadv  referred  to,  Mr.  Justice 
Story,  at  p.  64,  lays  down  the  rule  to  the  same  effect 
in  these  words: — "The  same  distinction  is  applied  to 
purchases  made  by  neutrals  of  property  in  transitu ; 
if  purchased  during  a  state  of  war,  existing  or  im- 
minent, and  impending  danger  of  war,  the  contract  is 
held  invalid,  and  the  property  is  deemed  to  continue 
as  it  was  at  the  time  of  shipment  until  the  actual  de- 
liverv." 

Applying  these  rules  to  the  facts  of  this  case,  their 
Lordships  can  have  no  doubt  as  to  the  result. 

The  '•  Baltica*'  sailed  from  Libau,  on  some  day 
before  the  17th  of  March,  1854  (n.s.),  with  a  cargo 
of  linseed,  bound  for  Leith.  On  the  17th  of  March, 
she  was  transferred  by  bill  of  sale  (as  far  as,  under  the 
circumstances,  such  transfer  could  be  effectual)  to 
Sorensen,  junior.  She  was  described  as  then  on  a 
voyage  from  Libau  to  Copenhagen.  Probably  she  was 
intended  to  call  at  Copenhagen  in  the  prosecution  of 
her  voyage  to  Leith.  There  does  not  seem  to  have 
been  any  motive  for  misrepresenting  her  voyage,  for 
her  ultimate  destination  was  an  English  port.  She 
arrived  at  Copenhagen  before  the  end  of  March,  and 
possession  of  her  was  then  taken  by  Sorensen,  ]Mmov, 
the  purchaser.  He  had  her  registered  as  a  Danish 
ship,  and  she  was  marked  as  such  by  the  proper 
Danish  authorities.     He  detained  the  ship  at  Copen- 


1857. 

SOREirSEV 
V, 

Thb  Queen. 


The  Baltica 


150 


CASES  BEFORE  THE  PRIVY  COUNCIL. 


1857. 

SOBENSEN 

v. 
The  Queen. 


The  Baltica. 


hagen  till  the  middle  of  May.  He  changed  the  captain 
and  the  crew  and  the  flag,  and  transferred  the  com- 
mand to  a  Danish  master  ;  and  under  a  Danish  com- 
mander and  with  a  Danish  crew,  and  under  the  Danish 
flag,  the  vessel  sailed  from  Copenhagen  for  Leith,  on 
the  21st  of  May. 

There  can  be  no  manner  of  doubt,  therefore,  that 
at  this  time  the  ship  had  come  fully  into  the  possession 
of  the  purchaser,  and  thereupon,  according  to  the 
principles  already  referred  to,  the  transitu^,  in  the 
sense  in  which  for  this  purpose  the  word  is  used,  bad 
ceased. 

But,  if  it  could  be  held  that  the  transitus  continued 
till  the  arrival  of  the  ship  at  Leith,  the  result  in  this 
case  would  be  the  same,  for  the  ship  actually  arrived 
in  Leith  Roads  on  the  29th  of  May.  On  the  31st  of 
May,  she  was  towed  into  Morison^s  Haven  in  that 
port,  where  her  cargo  was  discharged,  which,  it  seems, 
has  since  been  given  up  to  the  consignee  with  the 
consent  of  the  Custom  House  officers. 

A  seizure,  however,  was  made  of  the  ship,  on  what 
particular  day  does  not  very  distinctly  appear ;  but 
clearly  after  she  had  arrived  at  her  port  of  destination. 

No  distinction,  therefore,  can  be  made  between  The 
*'  Baltica''  and  the  other  ships  which  have  already 
been  restored.  Their  Lordships  will  report  to  Her 
Majesty  their  opinion,  that  the  same  order  should  be 
made  in  this  case  as  was  made  in  The  ''Ariel;'*  an 
order  for  restitution,  but  without  damages,  or  costs 
either  in  the  Court  below  or  in  the  Court  of  appeal. 
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ON  APPEAL  FROM  THE  SUPREME  COURT 

AT  CALCUTTA. 

Peter  Clarkson  Reed  .         -         .     Appellant, 

AND 

Sreemutty  Gourmonby  Dabeb        -     Respondent.^ 

xN  this  case,  leave  to  appeal  had  been  granted  by  the      9th  May, 
Judicial  Committee  upon  terms   of  lodging  in   the     -..^^.v^ 
Council  OflSce  a  certificate  of  recognizance,  under  a     ^J^Sl»ed 
penalty  of  £500,  before  one  of  the  Barons  of  the  Ex-  into  to  abide 
chequer,  conditioned  upon  the  determination  of  the  nation  of  ao 
appeal.     These  terms  were  complied  with;   but  the  ^^^^ 
parties  having  compromised,  the  appeal  was  not  fur-  petition  of  the 
ther  prosecuted.      The  Appellant  now  presented  a  upon  the' 
petition,  praying  that  the  Order  granting  leave   to  'hht^aS^. 
appeal  be  dismissed,  and  the  recognizance  vacated. 

Mr.  Eldertony  in  support  of  the  petition. 

Their  Lordships  rescinded  the  Order  granting  leave 
to  appeal,  and  discharged  the  recognizance  entered 
into  on  behalf  of  the  Appellant.  The  Appellant  to 
apply  upon  a  certificate  from  the  Council  Office  to 
the  Court  of  Exchequer  to  vacate  the  recognizance. 

*  Present :  The  Right  Hon.  Lord  Wensleydale,  the  Right  Hon. 
Dr.  Lushington,  the  Eight  Hon.  Sir  Edward  Kjan,  and  the  Right 
Hon.  Sir  John  Dodson. 
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ON  APPEAL  FROM  THE  SUDDER  DEWANNY 

ADAWLUT,  BENGAL, 

Ranee  Hurrosoondree  Debiah       -     Appellant^ 

AND 

Rajah  Pran  Kishen  Sing       -         -     Respondent.* 

9th  May,  i  HIS  was  a  petitioQ  to  restore,  or,  in  the  alterna- 
v.^^,,^  tive,  to  admit  a  fresh  appeal,  which  had  been  treated 
BtJncM^^-  ^^  abandoned,  under  Statute,  8th  &  9th  Vict.,  c.  30, 
ing  conflict-  scc.  2,  for  non-prosecution  within  two  years.  The 
Bite  decisions  petitior.  Stated  that  leave  to  appeal  to  England  had 
cluit^^  been  granted  by  the  Sudder  Court  on  the  18th  of 
the  same  January,  1848,  and  that  the  transcript  of  the  pro- 
issue,  between  ceedings  arrived  and  was  registered  at  the  Council 
UeVa^appeai  Office  ou  the  7th  of  November,  1850.  That  an  agent 
treated  under  h^d  been  appointed  in  England  in  the  month  of  May, 
8th  &  9th'  1852,  and  that  the  agent  attended  at  the  Council 
sef  2,  M^^'  Office  on  the  24th  of  that  month,  with  a  view  of 
abandoned  for  proceedinff  with  the  appeal,  and  was  informed  that 

non-prosecu-      *^  <^  rr       » 

tion,  was  re-  the  Respondent  had  appointed  agents  in  this  country 
terms ofpay-  01^  his  behalf,  and  that  he  immediately  put  himself  in 
undertlkin'^^  Communication  with  them  to  join  with  him  in  paying 
to  lodge  cases  half  the  expense  of  printing,  when  the  Respondent's 

forthwith,  and  ^  r  o»  r 

rity  or  a  Bond  *  Present :  The  Right  Hon.  Lord  Wensleydale,  the  Right  Hon. 
in  England,      Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right 

of  5^)?°''''^'  ^'^^'  ^"^  '^^^°  Dodson. 

Where  an 
appeal  has  been  treated  as  abandoned  by  Statute,  8th  &  9th  Vict.,  c.  30, 
sec.  2,  their  Lordships  haye  no  power  to  grant  leave  to  institute  a  new 
appeal :  only  a  discretion  to  allow  the  original  appeal  to  be  restored. 
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agents  informed  him  that  they  had   no  remittances        i«57. 
from  India  to  enable  them  to  do  so,  but  promised  to   Ranks  Dub- 
join  when  they  received  sufficient  remittances.     That    ^^^^^^^^ 
the  Appellant's  agent  in  consequence  delayed  taking  *'• 

a  copy  of  the  transcript  proceedings  till  the  3rd  of  Kisbkv  Siho. 
February^  1853.  That  the  Sudder  Dewanny  Adawlut 
of  Bengaly  on  the  12th  of  May,  1856,  in  another 
suit  in  which  the  same  question  was  raised  between 
the  same  parties,  had  held,  regarding  the  family  usage 
as  to  the  division  of  the  Raj  in  dispute,  directly  in 
opposition  to  their  decree  made  in  the  suit  now  ap- 
pealed. That  on  learning  the  result  of  this  decision, 
the  Appellant's  agent  prepared  the  transcript  for 
printing  in  the  month  of  January,  1857,  when  he 
became  aware  for  the  first  time,  that  on  the  24th  of 
December  previously,  the  appeal  had  been  treated  as 
abandoned  under  the  provisions  of  the  Statute,  8th 
&  9th  Vict.,  c.  30,  sec.  2.  That  the  Appellant  was 
desirous  of  prosecuting  the  appeal  and  bringing  the 
same  to  a  hearing,  and  that  the  delay  was  caused  by 
no  wilful  intention  ;  and  the  Petitioner  prayed  that  the 
appeal  might  be  restored,  or  that  special  leave  to  appeal 
against  the  judgment  of  the  Sudder  Dewanny  Adawlut 
might  be  allowed  to  the  Appellant. 

Mr.  Wigramj  Q.  C,  in  support  of  the  petition. 

Asked  for  an  order  for  special  leave  to  appeal. — [The 
Right  Hon.  Dr.  Lushington:  I  very  much  doubt  if 
the  appeal  is  not  lost,  under  the  Statute,  8th  &  9th 
Vict.y  c.  30,  sec.  2,  or  that  it  can  have  been  intended 
that  their  Lordships  should  have  power  to  grant  leave 
to  institute  a  new  appeal.  It  is  a  question  of  great 
difficulty.  The  real  question  is  one  of  restoration, 
not  of  granting  leave  to  appeal.] — The  object  of  that 
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1857.        Statute  was   to   remedy  the  mischief  which  existed 

RaiteeHub-  of  allowing  appeals  to  stand  over  for  an  indefinite 

^^Dbbiah**    time.      It   is   an   inherent  right    in   the   Crown   to 

V.         permit  appeals  at  any  time. — [The  Right  Hon.  Lord 

KisHEN  Sing.  Wensleydale :    The   Statute   meant   that   the   appeal 

should  be  finally  put  an  end  to,  not  that  there 
should  be  a  fresh  power  to  appeal.] 

Mr.  Leith  opposed, 

Submitting  that  conditions  ought  to  be  imposed,  if 
the  application  was  granted,  for  the  due  prosecution 
of  the  appeal. 

The  Right  Hon.  Dr.  Lushington  : 

Their  Lordships,  under  the  very  peculiar  circum- 
stances of  this  case,  are  inclined  to  allow  leave  to  be 
given  for  the  purpose  of  prosecuting  this  appeal. 
But  their  Lordships  wish  it  to  be  distinctly  under- 
stood, that  it  is  the  very  peculiar  facts  attending  this 
case  which  induce  their  Lordships  to  come  to  this 
conclusion.  It  appears  upon  the  petition  of  the  Ap- 
pellant, that  there  have  been  two  opposite  decisions  in 
India,  upon  what  it  seems  must  be  considered  sub- 
stantially the  same  question;  and  it  might  be  pro- 
ductive of  very  great  inconvenience,  and  would  cer- 
tainly not  be  very  creditable  to  the  law  as  administered 
in  India,  if  such  two  conflicting  decisions  were  allowed 
to  stand.  Their  Lordships  greatly  lament  the  delay 
which  has  taken  place  upon  the  present  occasion,  and 
certainly,  in  many  respects,  it  appears  to  be  utterly 
unjustifiable ;  but,  for  the  reasons  I  have  stated,  their 
Lordships  are  inclined  to  adopt  the  course  of  allow- 
ing the  appeal  to  be  restored.  It  must,  however, 
be  understood  that  the  costs  of  this  application  must 
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be  paid  by  the  Appellant,  and  security  given  here  to        1857. 
the  amount  of  £500,  or  a  fiond  in  such  terms  as  their    raheeHub- 
Lordships  shall  think  fit  to  prescribe,  and  the  Appel-    ^^jp^^g'^^" 
lant  must  also  print  and  lodge  his  case  without  delay.  v. 

Mr.  Wigram:  Will  the  Court  allow  a  re-deposit  in  Kismit  Simo. 
India,   or   if  it   should   be   found   that   the   deposit 
remains  in   Court   in   India,  will   fresh   security  be 
required  here  ? 

Dr.  LusHiNGTON  :  Security  must  be  entered  into 
here  for  £500,  or  a  Bond  to  secure  that  amount. 


ON  APPEAL  FROM   THE  VICE-ADMIRALTY 

COURT  AT  ST.  HELENA. 

Charles  Phillippb  Hocquard      -    Appellant, 

AND 

Messrs.  Pinto,  Perez  &  Co.,  and  \ 

Jose  Maria  Perez,  forFRANCisco  \  Interveners, 
Antonio  Flores        -         -         -  ) 

AND 

Our  Sovereign  Lady  the  Queen,  and  ^ 

John  Macdowall  Skene  -        -  j     ^^P^^  ^^  *• 

The  "  Newport." 

JL  HIS  was  an  appeal  from  a  sentence  of  the  Vice-  ist,  2nd,  3rd, 
Admiralty  Court  of  St.  Helena,  by  which  the  British    *  ^llS^'' 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  j^  jg  neces- 
T.  Pemberton  Leigh,  the  Right  Hon.  The  Lord  Justice  Knight  8ary,to  justify 
Bruce,  and  the  Right  Hon.  The  Lord  Justice  Turner.  a  condemn^ 

forfeiture  and 
penalties  for  a  breach  of  the  Slave  Trade  Act,  5  Geo.  IV.,  c.  113,  that  it 
r>e  shown,  as  regards  the  ship,  that  she  wiis  employe  i  in  contraTention 
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1857.        Brigantine  "  Newport,'^  of  Jersey,  was  condemned  for 

HocQUAED     having  been,  at  the  time  of  seizure,  engaged  in  the 

and  others     giave  trade,  contrary  to  the  provisions  of  the  Act,  5th 

The  Queen.    Qeo.  IV.,  c.  1 13,  and  by  which  decree,  also,  Messrs. 

The  Newport  'PintOy  Perez  &  Co.,  merchants  of  London^  the  shippers 

of  the  cargo  on  board  The  *'  Newport "  at  the  time 
of  seizure,  were  condemned  in  the  penalties  to  the 
amount  of  £12,915.  17^.  6d.,  being  double  the  value 
of  the  cargo. 

The  appeal  was   originally  promoted  by   Charles 

of  the  object  of  that  Act  of  Parliament,  and  that  she  was  so  employed 
with  the  knowledge  of  the  owner,  and,  as  to  the  shippers,  that  the  goods 
had  been  shipped  by  them  wilfully  and  knowingly  for  the  purpose  of 
being  employea  in  the  Slave  trade. . 

A  ship,  belonging  to  owners  in  Jersey^  was  chartered  by  P,  &  Co., 
merchants  of  London,  to  carry  a  cargo  of  goods  on  account  of  F,,  a 
Brazilian  subject,  for  a  voyage  to  the  West  Coast  of  Africa,  out  and 
home.  The  vessel  was  passed  and  cleared  by  the  Custom  House  ofBcers 
at  London,  but  was  seized  near  AmhriZy  her  outward  port  of  destination, 
for  being  illegally  engaged  in  the  Slave  trade,  and  condemned  by  the 
Vice-Admiralty  Court  at  St.  Hdena,  by  reason  of  having  on  board  packs 
and  other  articles  used  in  carrying  on  the  Slave  trade,  without  having  a 
certificate  from  the  Custom  House  authorities  that  such  articles  were 
to  be  used  only  in  lawful  commerce ;  as  well,  also,  that  F.,  on  whose 
account  the  goods  were  shipped,  was,  as  it  was  alleged,  a  notorious  Slave 
dealer.  The  Court  also  condemned  P.  &  Co.,  the  shippers,  in  penalties, 
amounting  to  double  the  value  of  the  goods. 

Such  sentence  reversed  upon  appeal,  on  the  ground,  that  there  was  no 
BufBcient  proof  of  any  guilty  knowledge  on  the  part  of  the  owners  of 
the  ship,  or  shippers  of  the  cargo,  and  restitution  decreed  with,  as  to 
the  owners  of  the  ship,  costs  and  damages  ;  and,  as  to  the  shippers  of 
the  cargo,  costs. 

The  Regulations  contained  in  the  Order  in  Council  of  the  25th  of  June, 
1851,  issued  pursuant  to  the  Act,  2nd  WiU,  lY.,  c.  51,  provide  that  if 
tbe  owners  and  others  liable  to  penalties  under  the  Act,  5th  Geo,  IV., 
C.113,  are  known,  they  should  be  cited  by  name  in  the  monition,  and  be 
personally  served.  If  it  appears  that  the  parties  are  hmul  fide  ignorant 
of  the  proceedings  taken,  it  is  the  duty  of  tne  Judge,  upon  that  fact  being 
known,  to  suspend  judgment. 

If  tne  monition  cites  all  persons  in  general,  without  describing  any 
person  in  particular,  no  penalties  under  the  Act,  5th  Geo,  lY.,  c.  113, 
can  be  pronoimced  for. 

The  shippers  of  the  cargo  and  a  party  claiming  the  cargo  not  cited  in 
the  monition  admitted  by  the  appellate  Court  to  intervene  in  the  appeal 
promoted  by  the  owners  of  the  vessel  against  the  sentence  of  condemna- 
tion. 

A  special  libel  of  appeal  and  an  allegation  by  the  Appellants  and 
responsive  allegation  by  the  Crown,  pleading  new  matters,  admitted  by 
the  Court  of  appeal,  and  fresh  evidence  taken  thereon. 
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Phillippe  Hocquard  of  Jersey  (the  Claimant  in   the        1857. 
Court  below),  the  Master  of  the  ship  ''Newport,"     Hocquaed 
on  behalf  of  the  owners  of  the  vessel  against  Her     ^  ^^  ®" 
Majesty  the  Queen,  and  John  Macdowall  Skene,  the    The  Queeh. 
Commander,  and  the  officers  and  crew  of  Her  Ma-  The  Newport 
jesty's  ship  ''Philomel,''  the  seizors  of  The  "New- 
port ''  and  her  cargo. 

The  "  Newport,"  owned  by  Messrs.  Le  Sueur,  of 
Jersey,  was  cleared  out  and  sailed  from  the  port  of 
London  on  the  8th  of  June,  1854,  bound  for  Ambriz, 
on  the  West  Coast  of  Africa,  and  thence  if  required 
to  Loanda,  on  the  same  coast,  laden  with  a  general 
cargo ;  and  consigned  to  Francisco  Antonio  Flores,  a 
Brazilian  subject,  who  resided  at  Loanda,  a  Portu- 
guese settlement  about  sixty  miles  from  Ambriz. 
Previous  to  her  being  despatched  on  her  voyage,  and 
some  time  in  April,  1854,  Messrs.  Pinto,  Perez  & 
Co.,  by  the  instructions  of  Oarrido,  the  attorney 
of  Flores,  through  the  agency  of  Messrs.  Banner,  ship- 
brokers,  chartered  The  "  Newport"  to  carry  a  cargo 
of  lawful  goods  to  Ambriz  or  Loanda,  and  to  re-load,  at 
either  or  both  of  such  places,  a  homeward  cargo  of 
African  produce,  with  which  she  was  to  return  to 
London  direct.  A  Bond  (a)  was  given  as  required  by 
the  Custom  House  regulations,  for  certain  arms,  and 
the  manifest  of  the  cargo  duly  authenticated  by  the 
Portuguese  Consul  in  London. 

On  the  21st  of  September,  1854, The  "Newport," 
in  the  prosecution  of  her  outward  voyage,  arrived 
within  about  twelve  miles  of  Ambriz,  and,  before  any 
communication  had  taken  place  between  the  vessel 
and  Flores,  or  his  agent,  was  seized  by  Her  Majesty's 

{a\  See  Statutes,  6th  &  7th  Will.  IV.,  c.  6,  s.  11 ;  and  16th  &  17th 
Via.,  c.  1 07. 
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1857.        ship  **  Philomel,*'  for   being  engaged   in   the   Slave 

HocQUARD     trade,    and   after   touching    at    Loanda   was   carried 
and  others    ^j^j^   ^^^   ^^^^^  ^^^^    g^    Helena,  in   the  Vice-Ad- 

TheQubbx.  miralty  Court  of  which  Island  a  cause  of  forfeiture 
The  Newport,  against  ship  and  cargo  was  instituted  by  the  Captors. 

On  the  1 6th  of  October,  1854,  an  affidavit  was  filed 
in  that  Court  by  the  Second  Lieutenant,  De  Robeck,  of 
The  "  Philomel,''  setting  forth  that  the  articles  found 
on  board  were  for  the  purpose  of  the  Slave  trade ;  and 
on  the  19th  of  the  same  month,  a  monition  issued 
against  Charles  Phillippe  Hocquard,  the  master,  and 
Francis  Le  Sueur  and  Philip  Le  Sueur,  the  owners  of 
the  ship  in  special,  and  all  persons  in  general,  having 
an  interest  in  the  ship,  or  her  cargo,  which  was  served 
upon  the  master.  On  the  26th  of  October,  1854,  the 
master  appeared  and  put  in  a  claim  for  ship  and 
cargo,  and  also  claimed  costs  and  damages  by  reason 
of  their  detention,  on  behalf  of  himself  and  of  Messrs. 
Le  Sueur,  of  Jersey,  the  owners  of  the  ship,  and  of 
Messrs.  Pinto,  Perez  &  Co.,  of  London,  whom  he 
then  erroneously  supposed  and  described  to  be  the 
legal  owners,  as  well  as  the  shippers,  of  the  cargo. 
This  error  on  the  part  of  the  master,  it  appeared, 
arose  from  ignorance  of  the  circumstances,  and  from 
the  fact  that  from  the  time  of  the  seizure  until  after 
this  claim  was  given,  the  ship's  papers  were  exclusively 
in  the  hands  of  the  Captors. 

No  subsequent  monition  issued  against  Messrs. 
Pinto,  Perez  &  Co.,  nor  against  Flores.  Another 
affidavit  was  filed  by  Lieutenant  De  Robeck,  alleging 
the  notoriety  of  Flores,  the  owner  of  the  cargo,  being 
a  Slave  dealer.  On  the  20th  of  November,  before 
tidings  of  the  seizure  of  the  vessel  had  reached  this 
country,  the  vessel  was  by  a  sentence  of  the  Vice- 
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Admiralty  Judge  declared  forfeited,  for  being  engaged        1857. 
in  the  Slave  trade,  and  Messrs.  Pinto,  Perez  &Co.,  as     Hocquard 
the  shippers  of  the  cargo,  were  condemned  in  penalties     *°^  ^^^^^ 
to  the  amount  of  £12,915.  175.  6d.,  and  the  cargo    ThbQuebw. 
was  decreed  to  be  held  in  deposit  until  the  penalty  The  Newport. 
and  costs  should  be  paid.     The  grounds  of  this  sen- 
tence as  stated  by  the  Judge  were,  that  the  vessel  had 
on  board  packs  of  staves,  and  other  articles  usually 
selected  for  barter  in   carrying  on  the  Slave  trade, 
and  that  the  cargo  was  consigned  to  Flores^  who,  it 
was  alleged,  was  a  notorious  Slave  dealer,  and  that 
there  was  a  guilty  knowledge  in  the  shippers  of  the 
purpose  to  which  the  goods  were  to  be  applied  by 
Flores^  within  the  meaning  of  the  Act,  5th  Geo.  IV,, 
c.  113. 

An  appeal  was  at  once  asserted  by  Hocquard^  the 
master,  on  behalf  of  the  owners. 

In  January^  1855,  a  petition  was  presented,  and  an 
inhibition  and  monition  for  process  extracted,  and 
despatched  forthwith  to  St.  Helena ;  but  the  process 
was  not  returned  in  obedience  to  that  monition 
until  the  middle  of  the*  month  of  October  in  that 
year. 

On  the  26th  of  October ^  1855,  the  process  was 
brought  into  the  Registry,  and  a  special  libel  of  ap- 
peal, upon  the  authority  of  The  ^^  Levin  Lank,*'  (a)  was 
given  in  on  behalf  of  the  Appellant,  Hocquard ;  but 
an  objection  to  a  special  libel  having  been  taken  on 
the  part  of  the  Respondents,  their  Lordships,*  on  the 
8th   of  February,  1856,  without   entering  into   the 

(a)  10  Moore's  P.  C.  Cases,  201. 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 
T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Rjan,  and  the 
Right  Hon.  Sir  William  H.  Maule. 
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1857.        merits,  determined  that  any  special  matter,   if  ad- 

HocQUARD     missible,  ought  to  be  introduced  in  a  separate  alle- 

and  others     gg^jQjj^  and  not  in  the  libel  of  appeal,  and,  therefore, 

Thb  Queen,    directed  the  libel  to  be  reformed  accordingly. 

The  Newport.       -^^  ^oon  as  the  reformed  libel  was   admitted,   an 

appearance  was  given  for  Messrs.  Pinto,  Perez  &  Co., 
the  shippers,  as  interveners  for  their  own  interest,  and 
at  the  same  time  Perez  intervened  for  Flores,  the 
sole  owner  of  the  cargo. 

Application  was  then  made  for  leave  to  bring  in  an 
allegation  on  their  behalf,  pleading  the  same  facts  and 
exhibits  which  had  originally  been  pleaded  in  the  libel 
of  appeal.  This  application  was  opposed  by  the  Re- 
spondents, but  was  granted  by  their  Lordships,*  on 
the  12th  of  April,  1856.  Jones  v.  Godrich  (a),  and 
2  Browne* s  Civil  Law,  357,  was  relied  on  by  these 
Appellants  in  support  of  this  motion. 

Evidence  was  taken  upon  this  allegation,  and  publi- 
cation was  prayed  on  the  13th  of  June,  1856,  when 
an  allegation  was  asserted  on  behalf  of  the  Crown. 
This  allegation,  however,  was  not  brought  in  until 
the  end  of  January,  1857.  -The  object  of  it  was  to 
establish  that  Messrs.  Pinto,  Perez  &  Co.  had  know- 
ingly  and  wilfully  shipped  the  cargo  by  The  ''New- 
port,** in  order  to  accomplish  some  or  one  of  the  ob- 
jects declared  to  be  unlawful  by  the  Act,  5th  Geo.  IV., 
c.  113.  Evidence  was  then  taken  on  this  allegation, 
and  also  on  a  responsive  allegation  admitted  on  the 
part  of  Messrs.  Pinto,  Perez  &  Co.  The  substance 
and  effect  of  the  evidence  of  the  witnesses  taken  on 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 
T.  Pemherton  Leigh^  the  Right  Hon.  Sir  Edward  Ryan,  and  the 
Right  Hon.  Sir  Lawrence  Peel. 

{a)  5  Moore*s  P.  C.  Cases,  47. 
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these  several  allegations  is  so  fully  stated  and  com-        1857. 
mented  on  in  the  judgment,  as  to  render  its  repetition     Hocquaed 

1  and  others 

here  unnecessary.  v. 

The  QuEEir. 

Sir  Frederic  Thesiger,  Q.  C,  and  Mr.  Forsyth,  ^^  ^^rt 
Q.  C,  for  the  Appellant,  Hocquard,  and  Pinto, 
Perez  &  Co.  intervening. 

Dr.  ThvisSf  for  Perez,  claiming  for  Flores,  also 
intervening. 

The  Queen's  Advocate  (Sir  John  Harding),  the 
Attorney-General  (Sir  Richard  Bethell),  and 
Dr.  Jenner,  for  the  Crown  and  the  Captors. 

The  questions  argued  depended  chiefly  on  the  evi- 
dence, and  were : — 

First.  That  the  sentence  condemning  the  vessel  and 
imposing  penalties  upon  the  shippers  of  the  cargo  was 
erroneous,  as  the  evidence  either  before  the  Vice- 
Admiralty  Court  at  St.  Helena,  or  upon  the  addi- 
tional evidence  taken  in  the  appellate  Court,  did  not 
show  guilty  knowledge  on  the  part  of  the  owner  of 
the  ship,  or  that  the  goods  had  been  shipped  wilfully 
and  knowingly,  in  contravention  of  the  Act,  5th 
Geo.  IV.,  c.  113,  as  required  by  decided  cases,  Sher- 
will  v.  The  Queen  (a),  Del  Campo  v.  The  Queen  (6)  ; 
and  that  the  onus  of  such  proof  was  on  the  Crown, 
Barton  v.  The  Queen  (c).  That  there  was  no  pro- 
bable ground  for  forfeiture.  The  "  Apollon'*  (d) ;  and 
therefore,  that  the  vessel  and  cargo  ought  to  be  re- 
stored with  costs  and  damages.  The**  Woodbridge*'  (c). 

(a)  2  Moore's  P.  C.  Cases,  1.       (6)  2  Moore's  P.  0.  Oases,  15. 
(c)  2  Moore's  P.  C.  Cases,  19.     {d)  9  Wheaton.  Amer.Rep.  872. 
(e)  1  Hagg.  Adm.  Rep.  75. 

VOL.  XI.  M 
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1857.        It  was  further  argued  upon  this  point,  that  there  was 
HocQUARD     no  power  in  the  Vice-Admiralty  Court  to  impose  penal- 

and  others      jj^g  ^^  ^jj  .   ^^^^  jj^^  ^^j^  5tjj  q^^   jy^  ^    1 13^  ^^y^  j,q 

The  Queen.  8uch  power ;  neither  did  the  Act,  8th  &  9th  Vict.,  c.  91 , 
The  Newport,  and  that  the  Court  below  had  violated  the  regulations 

made  pursuant  to  the  Statute,  2nd  Will.  IV.,  c.  51. 

Second.  That  the  sentence  was  altogether  irregular, 
and  in  violation  of  the  rules  and  regulations  for  pro- 
ceedings in  the  Vice-Admiralty  Courts,  established  by 
the  Order  in  Council  of  the  25th  of  June,  1851,  under 
the  Act,  2nd  Will.  IV.,  c.  51  (a)  ;  as  neither  the 
shippers  or  owner  of  the  cargo,  whose  names  and  re- 
sidences were  known  to  the  Captors,  were  cited  in,  or 
served  with  the  monition  taken  out  of,  the  Vice-Ad- 
miralty Court  at  St.  Helena,  as  they  ought  to  have 
been  in  order  to  be  able  then  to  defend  themselves ; 
and,  lastly,  on  the  part  of  Flores,  it  was  insisted,  that 
it  was  not  competent  to  the  Court  to  impose  penal- 
ties on  him  as  consignee  of  the  cargo,  as  he  was  a 
foreigner.     Lopes  v.  Burslem  (fi). 

Their  Lordships'  judgment  was  pronounced  by 

The  Right  Hon.  T.  Pemberton  Leigh  : 

3rd  Feb.,  This  casc  comes  before  the  Court  by  appeal  from  a 
sentence  of  the  Vice-Admiralty  Court  of  St.  Helena, 
dated  the  20th  of  November,  1854,  by  which  the  Judge 
of  that  Court  pronounced  the  British  Brigantine  or 
vessel,  called  The  **  Newport,*^  vfhereof  Hocquard  was 
master,  to  have  been  engaged,  at  the  time  of  her 
seizure,  in  the  Slave  trade,  contrary  to  the  provisions 
of  the  Statute,  5th  Geo.  IV.,  c.  1 13,  and  as  such,  or 

(a)  Printed  in  note  to  Guimaraens  v,  Preston,  4  Moore's  P.  C. 
Cases,  169. 
(6)  4  Moore's  P.  C.  Cases,  300. 
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otherwisci  subject  to  forfeiture  to  the  Queen^  and  con-        i857. 
demned  the  same  accordingly.    The  Judge,  moreover,     Hocquard 
pronounced  for  the  penalties  due  under  the  provi-    w^d  others 
sions  of  that  Act ;  that  is  to  say,  that  the  sum  of   The  Queiit. 
£12,915.  178.  6d.  is  due  by  Pinto^  Perez  &  Co.,  the  The  Newport, 
shippers  and  owners  of  the  goods,  wares,  and  mer- 
chandize laden  on  board  the  vessel,  to  wit,  double  the 
value  of  the  goods,  &c.,  and  condemned  Pinto,  Perez 
&  Co.  in  such  penalties  accordingly,  and  in  costs,  and 
ordered  that  the  said  goods,  wares,  and  merchandize 
should  be  held  in  deposit  until  the  penalty  and  costs 
should  be  paid. 

The  sentence  is  founded  on  an  alleged  breach  of 
the  provisions  of  the  Act,  5th  Oeo.  IV.,  c.  113,  and  it 
is  material,  therefore,  to  state  what  are  the  provisions 
of  that  Act,  and  what  construction  has  been  put  upon 
it  by  judicial  authority. 

The  Act  provides,  by  the  2nd  section,  that  all  deal- 
ings in  slaves  (except  in  certain  special  cases  provided 
for  by  the  Act)  shall  be  unlawful,  and  that  it  shall  be 
unlawful  for  any  person  to  let  to  hire,  use,  or  employ 
any  vessel  for  the  purpose  of  such  trade,  or  to  ship  or 
contract  for  the  shipping  of  any  goods  on  board  of 
any  vessel  for  the  purpose  of  being  employed  in  such 
trade.  By  the  4th  section,  any  ship  so  employed  is 
subjected  to  condemnation,  together  with  all  property 
found  on  board  the  ship  belonging  to  any  owner  or 
part  owner  of  the  ship.  By  the  7th  section  it  is  pro- 
vided that  if  any  person  shall  wilfully  and  knowingly 
ship  any  goods  on  board  of  any  ship  to  be  employed  in 
contravention  of  the  objects  of  the  Act,  such  person 
shall  be  subject  to  a  penalty  of  double  the  value  of 
the  goods.  By  the  10th  section,  persons  guilty  of  the 
acts  forbidden  in  the  previous  sections  are  declared  to 

M  2 
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1867.        be  guilty  of  felony  ;  and,  by  the  1 1th  section,  seamen 

HocQUARB     serving  on  board  any  ships  with  a  knowledge  that  they 

andothera     ^^^  j^  ^^  employed  Contrary  to  the  Act,  are  declared 

Tub  Queen,   guilty  of  a  misdemeanor.     By  the  5 1st  section,  it  is 

The  Newport  provided  that  the  penalties  may  be  sued  for,  either  in 

any  Court  of  Record  in  Great  Britaiuy  or  in  any 
Court  of  Record  or  Vice-Admiralty  Court  where  the 
offence  was  committed,  or  where  the  offender  may  be 
found  after  the  commission  of  such  offence. 

Although  the  penalties  thus  inflicted  on  shippers 
of  goods  are  imposed,  by  the  7th  section,  only  on 
such  persons  as  shall  wilfully  and  knowingly  ship 
them  for  the  purpose  of  contravening  the  Act,  the 
words  **  knowingly  and  wilfully"  are  omitted  in  the 
4th  section ;  which  applies  to  the  letting  to  hire  the 
ship  to  be  employed  for  this  purpose,  and  subjects  the 
ship  so  employed  to  forfeiture. 

A  question,  therefore,  was  naturally  raised,  whether 
such  words  were  to  be  implied  from  the  whole  con- 
text of  the  Act  with  respect  to  the  owner  of  the 
ship,  and  whether  a  ship  employed  in  carrying  such 
goods,  though  without  the  knowledge  of  the  owner, 
was  not  subject  to  forfeiture,  on  the  principle  which 
is  often  found  to  prevail  in  cases  of  breach  of  the 
Revenue  Laws. 

This  question  came  before  the  Judicial  Committee 
in  the  case  of  Barton  v.  The  Qiieen  (2  Moore's  P.  C. 
Cases,  19),  and  it  was  then  decided,  after  long  de- 
liberation, that  in  order  to  subject  the  ship  to  for- 
feiture, it  was  necessary  to  prove  guilty  knowledge  on 
the  part  of  the  owner,  and  that  the  ontis  of  proving 
such  knowledge,  both  as  to  the  owner  of  the  ship, 
and  as  to  the  shipper  of  the  goods,  lay  upon  the 
seizors.     In  the  case  of  Del  Campo  v.   The  Queen 
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(2  Moore's  P.  C.  Cases,  1 5),  it  was  held  that  the  cargo  1867. 

on  hoard  a  ship  employed  in  contravention  of  the  Act,  Hocquaw) 

though  shipped  with  a  guilty  knowledge,  is  not  sub-  *°^  ^^^®" 

ject  to  forfeiture  unless  the  goods  belong  to  the  owner  Thi  Queeit. 

of  the  ship.  The  Ke^port 

In  order,  therefore,  to  sustain  the  sentence  in  the 
Court  below,  it  must  be  shown,  as  to  the  ship,  that 
she  was  employed  in  contravention  of  the  object  of 
the  Act,  and  that  she  was  so  employed  with  the 
knowledge  of  the  owner ;  and  as  to  the  shippers,  that 
the  goods  had  been  shipped  by  them  wilfully  and 
knowingly,  for  the  purpose  of  being  so  employed. 
Such  being  the  law,  what  are  the  facts  ? 

The  "  Newport "  belonged  to  Le  Sueur  &  Co.,  mer- 
chants in  Jersey.  Messrs.  Banner,  Brothers  &  Co., 
of  the  City  of  London,  shipbrokers,  were  employed  by 
the  owners  to  make  engagements  for  the  ship.  On  the 
21st  of  April,  1854,  Banner,  Brothers  &  Co.  agreed  to 
charter  her  for  a  voyage  to  the  west  coast  of  Africa, 
out  and  home,  to  Messrs.  Pinto,  Perez  &  Co.,  who 
are  merchants  of  character  in  the  City  of  London. 

This  charter-party  is  made  between  John  Le  Sueur 
of  the  one  part,  and  Pinto,  Perez  &  Co.  of  the  other 
part,  and  it  is  thereby  agreed  that  the  ship  shall  re- 
ceive on  board,  in  the  river  Thames,  such  lawful  goods 
as  the  charterers  shall  send  alongside,  and  shall  pro- 
ceed therewith  to  Ambriz,  on  the  west  coast  of  Africa, 
and  thence,  if  required,  to  Loanda,  and  afterwards  re- 
lo£^d,  at  either  or  both  places,  a  cargo  of  lawful  mer- 
chandize, and  proceed  therewith  to  London  direct.  The 
freight  to  be  paid  for  the  voyage  out  and  home  is 
£900,  of  which  £400  are  to  be  paid  on  the  ship  sailing 
from  London,  and  the  remainder  on  the  delivery  of 
the  return  cargo. 

The  ship  was  thus  chartered  by  Pinto,  Perez  &  Co. 
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1857.        on  behalf  of  Francisco  Antonio  Flores^  a  Brazilian 

HooQUABD     subject,  resident  at  the  Portuguese  port  of  Loanda^ 

and  others    ^^  whosc  accouQt  they  had  received  orders,  through 

THiQuxEjf.    GarridOy  his  clerk  and  agent,  to  purchase  and  ship 

The  Newport  &  cargo,  to   be    consigned    to    him  at   Ambriz    or 

Loanda.  Accordingly,  between  the  date  of  this 
charter-party  and  the  8th  of  June  following,  they 
purchased  and  shipped  a  cargo  on  board  The  ''  New- 
port "  for  the  account  of  Flores^  the  invoice  value 
of  which  was  £6457.  18^.  9c2.,  being  one-half  of 
£12,915.  17^.  6(2.,  the  amount  of  penalties  in  which 
they  have  been  condemned. 

The  cargo  consisted  of  Manchester  goods,  to  the 
amount  of  above  £4,000,  earthenware,  hardware, 
muskets  and  various  miscellaneous, articles,  amongst 
which  are  the  following :  Forty-five  casks  for  palm  oil, 
£38.  1^.;  120  bundles  new  iron  hoops,  £42;  100 
packs  (which  we  understand  to  be  bundles  of  staves, 
to  be  made  into  casks),  and  which  are  described  in 
the  invoice  as  ^'  pipas  abaiidas^*'  for  palm  oil,  capable 
of  containing  12,645  gallons.  These  packs  are  set 
at  £80  ;  1,000  demijohns,  £72.  18^.  4d. 

This  cargo  was  shipped  in  the  port  of  London^ 
under  the  inspection  of  the  Custom  House  authorities ; 
the  particulars  of  the  cargo,  to  which  we  have  ad- 
verted, were  all  specified  in  the  ship's  manifest,  signed 
by  the  master.  The  ship  was  regularly  cleared  at  the 
Custom  House,  on  the  9th  of  June,  1854,  as  appears 
by  the  certificate  of  the  Custom  House  officer.  The 
invoice,  which  specified  the  different  goods,  was 
entitled,  ''  Invoice  of  sundry  merchandize,  shipped 
from  London  to  Ambriz  and  Loanda  {Angola)  by  the 
ship  ^  Newport,^  Captain  Hocquard^  by  order  of  A. 
Garrido,  to  consignment,  and  for  account  and  risk, 
of  F.  A.  FloreSy  of  Loanda.''     The    manifest    de- 


CASES  BEFORB  THK  PRIVY  COUNCIL.  167 

scribed  the  vessel  as  bound  for  Ambriz^  and  the  cargo        1867. 
as  shipped  by  Pinto,  Perez  &  Co.,  and  consigned  to     Hocquakd 
Flores.    There  was  not  the  slightest  attempt  at  con-     *^^  ""^^^ 
cealment  of  any  kind,  and  no  irregularity  whatever  is    Thb  Qumh. 
suggested  by  the  Respondents  to  have  been  committed,  The  Newport 
unless  the  omission  to  give  a  bond  with  respect  to  the 
packs,  to  which  we  shall   presently  advert,  can  be 
considered  to  fall  under  this  description. 

Loanda  is  a  Portuguese  settlement,  and  Ambriz,  at 
present,  is  also  in  the  hands  of  the  Portuguese  Go- 
▼ernment.  What  was  its  condition,  at  the  time  of  this 
shipment,  does  not  appear  very  distinctly:  some  of 
the  witnesses  describe  it  as  at  that  time  in  the  posses- 
sion of  the  Portuguese ;  others  speak  of  it  as  in  the 
occupation  of  an  African  Chief.  However  this  may 
be,  it  was  apparently  considered,  by  the  Portuguese 
authorities,  to  be  within  their  territory ;  for,  on  the 
9th  of  June,  1854,  Vanzeller,  the  Consul- General  of 
Portugal  in  London,  signed  and  delivered  to  Hocquard 
a  certificate,  to  be  presented  at  the  Custom  House  at 
Ambriz,  of  a  declaration  made  by  Hocquard  in  com- 
pliance with  the  regulations  of  the  laws  of  Portugal ; 
and  a  letter  was  addressed  by  Vanzeller  to  a  gentle- 
man described  as  the  Administrator  of  the  Custom 
House  at  Ambriz.  Although,  therefore,  it  turns  out 
that  at  that  time  there  was  no  Custom  House  at  Am- 
briz,  the  shippers  (if  they  had  no  other  knowledge  of 
the  matter)  might  well  suppose  that  Ambriz  was  in 
the  possession  of  the  Portuguese,  and  that  there  was  a 
Custom  House  there. 

The  ship,  furnished  with  all  these  documents,  set 
sail  on  her  voyage  under  the  command  of  Captain 
Hocquard,  on  the  9th  or  10th  of  June,  1854,  and 
arrived  oflf  the  port  of  Ambriz  on  the  21st  of  Sep^ 
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1867.        tember  following,  where  she  was  boarded  by  an  officer 

HocQUABD     of    Her  Majesty's    ship   '' Philomel  ^^ — ^a  gentleman 

and  others     named  Dalison.     This  officer  examined  the  cargo  and 

The  Queen,    papers  of  the  vessel,  and  was  furnished  by  the  master 

The  Newport,  with  every  information  relative  to  the  ship,  the  cargo, 

and  the  voyage  which  she  was  then  prosecuting.  Mr. 
Dalison  then  left  the  ship,  and  she  was  soon  after- 
guards seized  by  Captain  Skene,  the  Commander  of 
The  ''Philomel,*'  for  being,  as  he  alleged,  engaged  in 
the  Slave  trade.  Captain  Skene  informed  the  master 
that  the  only  ground  on  which  he  suspected  that  the 
vessel  was  so  engaged,  was  that  there  was  a  number 
of  packs  on  board,  for  which  he  had  no  certificate, 
from  the  Custom  House  of  the  port  from  which  he 
had  cleared  outwards,  stating  that  sufficient  security 
had  been  given  that  the  packs  should  be  used  only  for 
the  purpose  of  lawful  commerce. 

The  "  Newport  '*  being  a  British  vessel,  seized  by  a 
British  cruizer,  a  Court  of  Vice-Admiralty  was  the 
proper  tribunal  to  adjudicate  upon  her ;  and  Captain 
Skene,  having  removed  to  his  own  ship  a  certain 
number  of  her  crew,  and  put  on  board  three  of  his 
own  men  under  the  command  of  Lieutenant  De  Ro- 
heck,  ordered  the  ship  to  be  taken  to  St.  Helena,  as 
the  nearest  and  most  convenient  port  where  there 
was  a  Court  of  Vice-Admiralty. 

Lieutenant  De  Robeck  sailed  with  her  accordingly, 
and  on  the  passage  kept  her  for  twenty-four  hours 
oflf  the  port  of  Loando,  where  Flores  was  residing. 
The  master  requested  permission  to  communicate 
with  his  consignee;  but  this  was  refused,  and  no 
notice  of  the  seizure  was  given  to  Flores  by  the 
Captors.  The  ship  arrived  at  St.  Helena  on  the  8th 
of  October,  and  on  the  16th  of  that  month,  at  the 
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instance  and  on  the  aflBdavit  of  Lieutenant  De  Robeck,        1857. 
a  monition  was  issued  out  of   the  Vice-Admiralty     Hocquaed 
Court  of  St.  Helena,  the  terms  of  which  are  material.     ^^^^^^"^ 

The  monition  is  issued  against  Hocquard^  the  TheQukeh. 
master  of  the  vessel,  Francis  Le  Sueur  and  Philip  Le  The  Newport 
Sueur^  the  owners  thereof,  and  all  persons  in  general 
who  had  or  pretended  to  have  any  right,  title,  or 
interest  in  the  said  brigantine  or  vessel,  her  tackle, 
apparel,  and  furniture,  and  the  cargo  laden  therein, 
and  the  parties  so  monished  are  to  show  cause 
why  the  ship  and  cargo  was  not  liable  to  forfeiture 
end  condemnation,  and  why  the  penalties  due  by  law 
should  not  be  pronounced  for.  Le  Sueur  &  Co.,  as 
the  owners,  are  expressly  named  in  the  monition ; 
but  there  is  no  mention  of  the  name  either  of  Pinto^ 
Perez  &  Co.,  or  of  Flores. 

Lieutenant  De  Roheck's  affidavit,  after  verifying 
various  papers  found  on  board  the  ship,  including  the 
several  documents  already  alluded  to,  stated  that 
Dalison,  the  officer  originally  sent  on  board  the  vessel, 
had  reported  that  no  certificate  was  found  on  board 
from  the  Custom  House  of  the  port  from  which  she 
had  sailed,  with  respect  to  the  water  casks,  packs,  or 
shooks,  part  of  the  cargo;  and  he  stated  that  he 
knew  Flores,  the  consignee  of  the  cargo ;  that  Flores 
was  a  notorious  Slave  dealer,  and  that  he  had  no  other 
occupation,  calling,  or  profession,  but  that  of  a  dealer 
in  slaves,  and  of  bartering  with  goods  imported  for 
slaves  for  exportation.  Though  Lieutenant  De  Robeck 
swore  thus  positively  to  these  facts,  he  did  not  state 
how  he  had  acquired  a  knowledge  of  them,  and  from 
his  subsequent  examination  it  appears  that  he  did  not 
know  them  at  all,  that  he  never  saw  nor  was  ac- 
quainted with  either  Garrido  or  Flores^  nor  ever  saw 
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1857.  anything  of  any  slave  establishments  of  theirs,  and 
HocQUABD  that  he  knew  nothing  of  them  except  from  the  in- 
and  other,    formation  of  others. 

Tm  Qum5.       There  is  no  mention  of  Pinto,  Perez  &  Co.  in  this 
The  Newjport.  affidavit   any  more  than  in  the   monition,   nor  any 

statement  that  the  Deponent  believed,  or  had  the 
least  reason  to  believe,  that  either  Le  Sueur  &  Co.,  or 
Pinto^  Perez  &  Co.j  were  in  any  manner  privy  to 
the  illegal  employment  of  the  vessel.  Uocquard,  the 
master,  had  been  deprived  of  all  his  papers,  and  had 
been  refused  all  opportunity  of  communicating  with 
FloreSy  his  consignee;  and,  in  this  difficulty,  he  ap- 
plied  to  Fowler,  a  proctor  at  St.  Helena,  to  claim  the 
ship  for  Le  Sueur  &  Co.,  whom  he  knew  to  be  the 
owners  of  the  ship,  and  the  cargo  for  Pinto,  Perez 
&  Co.,  whom  he  knew  to  be  the  shippers,  and  sup- 
posed to  be  the  owners  of  the  cargo. 

On  the  26th  of  October,  accordingly,  a  claim  was 
carried  in  by  Fowler,  which  is  styled  the  claim  of 
Hocquard,  the  master,  on  behalf  of  himself  and  Le 
Sueur  &  Co.,  the  owners  of  The  "  Newport,'*  and  on 
behalf  of  Pinto,  Perez  &  Co.,  of  London,  merchants, 
as  the  shippers  and  sole  owners  of  the  cargo. 

In  support  of  this  claim  he,  on  the  same  day,  made 
an  affidavit,  in  which  he  went  very  fully  into  all  the 
circumstances  of  the  chartering  of  the  vessel  and  the 
shipment  of  the  cargo  by  Messrs.  Pinto,  Perez  &  Co.; 
he  said, ''  that  the  cargo  was  shipped  in  London,  under 
the  eye  and  surveillance  of  the  Customs  authorities 
at  the  port."  ''  That  the  Deponent  had  every  reason 
to  believe,  and  did  at  the  time  of  making  his  affidavit 
believe,  that  the  cargo  was  truly  and  solely  for  the 
purposes  of  lawful  commerce,  and  that  it  was  never 
contemplated  nor  ^intended  by  any  parties  or  party 
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whatever  engaged,  either  in  the  fitting  and  chartering  1857. 
or  freighting  the  brigantine  or  vessel,  or  in  the  ship-  Hocquard 
ping  or  consigning  the  cargo,  or  in  the  navigation  or  *°^  ^^*^®" 
management  of  the  brigantine  or  vessel  in  the  voyage,  Thb  Qunv. 
that  the  brigantine  or  vessel,  or  the  said  cargo,  or  any  Tlie  Newport. 
part  or  parcel  thereof,  should  be  engaged  in,  or  used 
or  devoted  to,  any  other  than  the  purpose  of  lawful 
traffic  :*'  and  he  goes  on  to  say,  "  That  previous  to  his 
clearing  from  London,  he  made  certain  declarations, 
and  signed  certain  documents,  at  the  Custom  House 
of  that  port,  relative  to  the  voyage  and  cargo  of  the 
vessel,  as  is  usual  in  such  cases ;  that  he  relied  en- 
tirely on  the  brokers  to  do  whatever  was  necessary 
to  procure  all  requisite  documents  from  the  Custom 
House  authorities,  and  that  he  had  every  reason  to 
believe,  and  did  believe,  that  every  necessary  declara- 
tion, bond,  or  document  requisite  and  usual  to  be 
made,  signed,  or  given  to  the  Customs  of  the  port 
from  which  a  vessel  clears  outward  with  a  cargo,  had 
been  made,  signed  and  given  in  the  case  of  the  vessel, 
and  that  every  necessary  document  or  certificate  or 
ship's  paper  of  any  description,  required  to  enable 
the  vessel  to  proceed  securely  on  her  voyage,  and  to 
prove  the  nature  of  the  traffic  in  which  the  vessel  was 
engaged,  was  furnished  to  him,  as  master,  on  his 
clearing  out  as  aforesaid,  and  was  amongst  the  papers 
and  documents  delivered  by  him  to  Captain  Skene,  at 
the  time  of  the  seizure  and  detention  of  the  vessel." 

With  respect  to  the  packs,  be  stated  that  he  was 
not  aware  of  the  particular  purpose  to  which  they 
were  intended  to  be  applied,  but  that  they  were  put 
on  board  as  part  of  the  cargo,  and  not  for  the  use  of 
the  vessel ;  and  that  he,  the  Deponent,  had  no  means 
within  his  knowledge,  of  converting  the  said  packs 
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1867.  into  water-casks,  or  casks  of  any  descriptioDy  even 
HocQUAED  had  he  so  desired.  He  said  that  the  demijohns  were 
and  others     j^^j.  gjjjpped  f^^  j^qj.  intended  to  be  used  on  board  the 

The  Qubbw.  said  vessel  for  the  purpose  of  containing  water,  or  for 
The  Newport,  any  other  purpose  whatever  than  that  of  being  de- 
livered with  the  remainder  of  the  cargo,  according  to 
the  terms  of  the  charter-party  and  bill  of  lading; 
and  that  he  was  informed  by  Captain  Skene  himself 
that  the  demijohns  were  articles  of  legal  traflSc,  and 
that  he  did  not  rest  anything  on  their  being  on  board 
the  vessel.  He  said  that  all  the  articles  objected  to 
were  entered  on  the  ship's  manifest,  and  were,  to  the 
best  of  his  belief,  solely  for  the  purposes  of  lawful 
trade ;  and  were,  as  he  was  credibly  informed,  con- 
tinually imported  into  Africa  for  the  purpose  of  lawful 
trade. 

With  respect  to  the  allegations  in  De  RohecVs 
affidavit  against  Flores,  the  Deponent  stated  that  be 
knew  not  Flores^  and  that  he  was  unable,  therefore, 
either  to  admit  or  deny  the  allegations  respecting 
him  ;  that  he  had  no  further  knowledge  of  the  person 
to  whom  the  vessel  and  cargo  were  consigned  than 
the  name  of  the  party,  gathered  from  his  instructions 
and  ship's  papers.  He  stated  that  he  had  made  a 
former  voyage,  as  master  of  the  vessel,  to  the  coast 
of  Africa ;  had  taken  out  a  cargo  of  coals,  and  had 
brought  back  a  cargo  of  palm  oil ;  and  that  he  be- 
lieved that  the  vessel  had  always  been  employed  in 
making  voyages  to  and  from  London  and  the  said 
coast,  and  had  never  been  engaged  in  the  Slave  trade ; 
that  he  had  been  long  acquainted  with  the  owners  of 
the  brig ;  that  they  were  shipowners  and  merchants  of 
high  reputation  and  unblemished  character,  both  at 
Jersey  and  wherever  their  name  is  known,  and  that 
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the  Deponent  truly  believed  that  they  never  had  been,        1867. 
nor  would  they  or  any  of  them  be,  engaged  in  carry-     Hocquard 
ing  on,  or  aiding,  abetting,  or  encouraging  the  African  ^^  ®" 

or  any  other  Slave  trade,  under  any  pretence  or  for  The  Qubbw. 
any  reward  or  remuneration  whatever ;  that  he  also  The  Newport. 
knew,  and  was  well  acquainted  with,  the  house  of 
Banner,  Brothers  &  Co.,  and  that  they  are  brokers  of 
long-established  and  wide-spread  reputation,  and  that 
he  had  never  heard  of,  nor  had  the  slightest  reason  to 
suspect,  their  being  connected  in  any  transactions  with, 
or  which  might  in  any  way  further,  the  Slave  trade ; 
that  he  also  knew  the  house  of  Pinto y  Perez  &  Co., 
the  charterers  of  the  vessel,  and  that  they  have  large 
transactions  with  the  coast  of  Africa,  and  are  con- 
tinually receiving  into  England  from  thence  cargoes 
of  the  various  productions  of  the  country,  and  that 
the  Deponent  had  never,  either  directly  or  indirectly, 
heard  that  they  were,  or  ever  had  been,  concerned  in 
the  Slave  trade  in  any  way  whatever,  and  that  the 
Deponent  verily  believed  they  never  had  been  nor 
were  so  concerned. 

It  would  be  difficult  to  frame  an  affidavit,  going 
more  fully  and  distinctly  into  every  part  of  the  case 
than  this,  or  more  completely  negativing  as  far  as  the 
knowledge  and  belief  of  the  Deponent  extend,  all 
privity  on  the  part  either  of  Le  Sueur  &  Co.,  or  of 
Pinto,  Perez  &  Co.,  to  any  unlawful  use  of  the  ship 
or  cargo. 

The  affidavit  of  Hocquard  was  confirmed  by  the' 
papers  and  letters  found  on  board  the  ship,  as  far  as 
any  inference  could  be  derived  from  them,  and  by  the 
affidavit  of  De  la  Mare,  the  chief  officer  of  the  vessel, 
under  the  master,  who  stated  that  he  was  employed  to 
receive  on  board  the  vessel  the  different  packages 
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1857.        then  on  board  of,  and  forming  part  of  the  cargo  of, 

HocQUABD     the  vessel,  and  that  the  whole  of  the  cargo,  and  every 

and  others    p^^^.^  ^^^  parcel  thereof,  were  regularly  and  duly  ship- 

The  Qumk.   ped  in  London^  and  brought  on  board  the  said  vessel 

The  N^rt.  in  the  ordinary  manner  ;  and  that  with  every  separate 

shipment  thereof,  he,  the  Deponent,  to  the  best  of  his 
recollection  and  belief,  received  a  boat  or  shipping- 
note,  bearing  the  Custom  House  stamp,  and  that  he 
had  several  of  the  said  shipping-noted  in  his  posses- 
sion at  the  time  of  the  seizure  of  the  vessel,  and 
had  since  delivered  the  same  to  the  master  of  the 
vessel. 

There  was,  further,  an  affidavit  by  Pritckardj  a 
Custom  House  officer  at  St.  Helena^  by  which,  on  be- 
half of  the  Claimant,  he  deposed  that  it  appeared 
to  him  from  the  papers  and  documents  found  on 
board  the  ship,  and  brought  in  by  the  Captors,  that 
the  provisions  of  the  Act,  16th  &  17th  Vict.^c.  107, 
intituled,  ''  An  Act  to  consolidate  and  amend  the 
Laws  relating  to  the  Customs  of  the  United  Kingdom, 
&c.,"  had  been  complied  with,  and  that  the  vessel  was 
duly  cleared  out  from  the  port  of  London  on  the  9th 
of  June  last,  for  Ambrizy  on  the  west  coast  of  Africa^ 
with  a  cargo  consisting,  among  various  other  articles, 
of  100  packs  of  staves,  1,000  demijohns,  and  25  casks 
of  muskets,  all  of  which  are  entered  on  the  manifest 
of  the  vessel. 

Lieutenant  De  Robeck  made  a  second  affidavit,  verify- 
ing copies  of  certain  letters  and  documents  relating  to 
FloreSj  which  the  Judge  admitted  ;  though,  from  a 
subsequent  explanation  of  the  grounds  of  his  judg- 
ment, he  does  not  appear  to  have  given  them  much 
weight. 

On  the  20th  of  November ^  1854,  the  cause  came  on 
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for  hearing,  and  on  the  same  day  the  sentence  com-        18^7. 
plained  of,  was  pronounced  by  the  Court.  Hocquabd 

It  is  contended  by  the  Appellants  that  this  sentence    •^  ^  ®" 
is  not  only  entirely  unwarranted  by  the  evidence  be-    Tm^mh. 
fore  the  Court,  but  that  it  was  pronounced  in  direct  The  Newport 
violation  of  the  regulations  contained  in  an  Order  in 
Council,  issued  under  the  authority  of  the  Statute, 
2nd  Will.  IV.,  c.  51,  by  which  Order  the  proceed- 
ings of  Vice- Admiralty  Courts  in  cases  of  this  de- 
scription are,  or  ought  to  be,  governed  (see  foot  note 
to  Guimaraens  v.  Preston  (4   Moore's  P.  C.  Cases, 
170). 

One  of  these  regulations  provides,  that  if  the 
owners  or  parties  implicated  are  known,  they  shall  be 
cited  by  name  in  the  monition.  Pinto^  Perez  &  Co. 
were  known  to  be  the  shippers  of  the  cargo.  Flores 
was  known  to  be  the  consignee  and  owner   (this 

m 

appears  by  De  Robeck^s  examination) ;  yet  neither 
Pinto,  Perez  &  Co.,  nor  Flores ^  are  cited. 

If  the  monition  contain  the  names  of  the  owners  or 
others  from  whom  penalties  are  sought  to  be  re- 
covered (in  other  words,  if  such  persons  are  known), 
the  Regulations  provide  that  the  monition  shall  be  per- 
sonally served  on  the  parties;  the  object  being  ob- 
viously to  secure  due  notice  and  opportunity  of  de- 
fending themselves,  to  the  individuals  liable  to  be 
affected  by  the  judgment. 

Here  the  names  and  residences,  both  of  Pinto, 
Perez  &  Co.,  and  Flores,  were  perfectly  well  known, 
yet  there  was  no  service  upon  them,  and  no  notice  of 
any  sort  given  to  them. 

It  is  provided  by  the  Regulations,  that  if  it  shall 
appear  to  the  Judge  by  affidavit,  that  personal  service 
cannot  be  effected  on  the  parties,  if  any,  named  in 
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1857.        the  monition,  by  reason  that   they  have  personally 

Hoc<iuARD     absented  themselves  to  avoid  service,  the  Judge  is  to 

and  others     pronounce  his  decree  ;  but  if  he  has  reason  to  believe 

TheQubbn.    that  the  parties  are  bond  Jide  ignorant  thereof,  he 

The  Newport,  ought  to  reserve  his  judgment,  so  far  as  relates  to  the 

penalties  sued  for,  and  also  as  to  the  slaves  and  vessel 
if  any  doubt  shall  arise  upon  the  evidence. 

Here,  there  had  been  no  attempt  to  serve  either 
Pinto ^  Perez  &  Co.,  or  Flores,  personally;  there  was 
doubt,  as  to  FloreSy  whether  the  transaction  was 
illegal ;  there  was  more  than  doubt  as  to  Le  Sueur 
&  Co.,  and  Pinto,  Perez  &  Co. :  yet  the  Judge,  instead 
of  suspending  his  sentence,  pronounces,  on  the  same 
day  on  which  the  case  is  brought  on,  a  decree  of  con- 
demnation. 

Finally,  in  the  case  of  a  monition  citing  all  persons 
in  general,  and  not  describing  any  persons  by  name, 
no  penalties  against  individuals  can  be  pronounced 
for.  Here,  Pinto,  Perez  &  Co.,  are  not  cited  by  name, 
yet  the  Judge  pronounces  for  penalties  against  them 
to  the  amount  of  nearly  £13,000. 

It  is  no  excuse  for  these  irregularities  that  the 
master  (who  had  no  authority  at  all  to  appear  for 
Pinto,  Perez  &  Co.),  in  the  state  of  ignorance  in 
which  he  was,  instructed  a  Proctor  to  give  in  a  claim 
for  Pinto,  Perez  &  Co.,  as  sole  owners  of  the  goods. 
It  was  perfectly  well  known  to  the  Captors  that  Pinto^ 
Perez  &  Co.  were  not  the  owners  at  all,  and  that  the 
goods  belonged  to  Flores,  from  whom  all  knowledge 
of  the  proceedings,  as  far  as  the  Captors  were  con- 
cerned, had  been  kept. 

It  is  said  that,  although  Flores  had  no  official 
notice  of  these  proceedings,  he  was  acquainted  with 
them,  and  might  have  attended  to  protect  his  interests. 
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It  by  no  means  appears  that  he  had  any  opportunity        1857. 
of  doing  so.     There  is  evidence,  indeed,  that  by  the     Hocquard 
14th  of  October  he  had  heard  of  the  seizure  of  The    »«<i^^^««» 

V. 

"  Newport,"  and  that  by  the  10th  of  November  he  had    The  Queex. 

heard,   indirectly,  that   she   had   been  taken  to   St.  The  Newport. 

Helena ;    but    there   is  no   communication   between 

Loanda  and  St.  Helena ,  except  by  cruisers ;  and  on 

the  20th   of  November  the  sentence  was  pronounced. 

Flares  had  a  right  to  rely  on  the  observance  by  the 

Court,  of  rules  in  themselves  positive  and  essential  to 

the  due  administration  of  justice,  and  the  Captors, 

who  had  kept  him  in  ignorance  of  their  proceedings, 

cannot  very  reasonably  object  that  he  did  not  appear 

to  them. 

It  is  contended,  however,  by  the  Respondents,  that 
the  case  has  now  assumed  an  entirely  different  aspect; 
that  any  irregularities  in  the  original  proceedings 
are  immaterial ;  that  it  comes  before  their  Lordships 
on  new  pleadings  and  new  evidence ;  and  that  there 
is  now  sufficient  ground,  both  to  affirm  the  original 
sentence,  and  to  pronounce  an  original  sentence  of 
condemnation  of  the  cargo,  and  of  infliction  of 
penalties  upon  Flares.  ' 

The  case  certainly  comes  before  their  Lordships 
in  a  very  singular  shape.  In  addition  to  the  ordinary 
petition  of  appeal,  and  transcript  of  the  original  pro- 
ceedings-and  evidence,  we  find,  amongst  the  papers 
before  us,  a  libel  of  appeal,  supported  by  affidavits,  on 
the  part  of  Hocquard,  as  representing  Le  Sueur  &  Co., 
and  Pinto,  Perez  &  Co. ;  an  allegation  on  the  part  of 
Pinta^  Perez  &  Co.; as  interveners;  a  claim  for  the 
cargo  by  J.  M.  Perez,  as  attorney  for  Flares,  praying 
restitution,  with  costs  and  dadaages ;  a  responsive  al- 
legation on  the  part  of  the  Crown ;  and  a  further  al- 

VOL.    XI.  N 


178  CASES  BEFORE  THE  PRIVY  COUNCIL. 

1857.        legation  on  the  part  of  Pinto,  Perez  &  Co.      Upon 

HocQUARD     these  further  pleadings,  a  vast  mass  of  additional  evi- 

-<^  f  -     dence.  both  oral  and  documentary,  has  been  produced 

The  Queen,    by  both  sides.     Witnesses  have  been  brought  over  by 

The  Newport,  the  Crown,  at  a  great  expense,  from  the  Brazils,  from 

Portugal,  and  from  Africa;  every  matter  bearing 
upon  the  transaction  has  been  the  subject  of  inves- 
tigation, besides  many  bearing  upon  it  not  at  all,  or 
but  very  remotely.  The  costs  of  these  proceedings, 
therefore,  form  a  subject  of  consideration,  not  less  im- 
portant, perhaps,  in  a  pecuniary  point  of  view,  than 
the  matter  itself  in  dispute. 

The  points  to  be  determined  remain,  however,  as 
against  the  original  parties,  the  same  as  they  were  at 
first.  As  regards  Le  Sueur  &  Co.,  is  it  made  out  that 
the  ship  was  employed  with  their  knowledge  in  any 
manner  in  contravention  of  the  Act,  5th  Oeo.  IV., 
c.  113?  As  against  Pinto,  Perez  &  Co.,  is  it  made  out 
that  they  shipped  the  goods  in  question,  wilfully  and 
knowingly,  for  the  purpose  of  being  so  employed  ? 

The  case  attempted  to  be  made  by  the  Respondents 
is  this  : — That  Flores  was,  at  the  period  of  the  trans- 
actions in  question,  and  had  been  long  previously, 
engaged  in  the  Slave  trade ;  that  Garrido,  his  agent, 
had  also  been  long  engaged  in  the  same  traffic,  first, 
on  his  own  account,  and  afterwards  on  account  of 
Flores  ;  that  the  employments  of  Flores  and  Garrido 
were  notorious  to  everybody  who  had  any  trade  with 
the  west  coast  of  Africa  ;  that  Flores  had,  in  truth, 
no  other  real  trade ;  that  Amhriz  was  a  port  which 
had  no  trade  except  in  slaves ;  and  it  is  argued,  that 
under  these  circumstances  it  must  be  presumed  that 
the  goods  in  question  were  intended  to  be  employed 
in  the  Slave  trade,  and  that  Pinto,  Perez  &  Co.,  and 
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Le  Sueur  8c  Go. y  had  notice  of  that  fact.     It  is  insisted        1857. 
further,  that  the  cargo  was  of  a  character  to  excite     HooquIrd 
suspicion,  and  that,  although  the  Act  under  which  a     *°^  ^***®" 
bond  with  respect  to  casks  (or,  as  it  is  contended,    ThbQubwt. 
packs,  to  be  made  into  casks)  is  required,  may  not  The  Kewport 
apply  to  this  case,  still  that  it  was  the  practice  of  the 
Custom  House  in  London  to  require  a  bond  in  such 
cases,  and  of  merchants  to  give  it ;  and  that  the  ab- 
sence of  such  bond  adds  to  the  suspicion  which  the 
cargo  itself  is  calculated  to  create. 

It  is  useless  to  go  in  detail  through  the  mass  of  the 
documents  and  depositions,  in  which  there  is  much 
matter  contained  which  cannot  be  regarded  as  evi- 
dence, and  some  evidence  to  which  little  credit  can  be 
given,  except  in  so  far  as  it  is  corroborated  by  other 
testimony  or  by  circumstances.  This  observation 
applies  more  especially  to  Monteiro^  who  has  been 
brought  over  from  Africa  by  the  Crown,  in  order  to 
be  a  witness,  and  who  states  that  he  is  to  receive 
£1,200,  in  addition  to  his  expenses,  for  coming.  On 
this  witness,  as  well  from  the  account  which  he  gives 
of  himself,  and  from  the  letter  which  he  admits  having 
written  to  Garrido,  as  from  the  contradiction  given  to 
his  evidence  in  several  particulars,  their  Lordships  are 
of  opinion  that  they  cannot  place  much  reliance.  A 
careful  examination  of  the  papers,  after  the  long  and 
very  able  discussion  which  the  case  underwent  at  the 
Bar,  has  brought  their  Lordships  to  the  following  con- 
clusions : — 

It  is  clear  that,  at  a  period  antecedent  to  the  date 
of  the  present  transactions,  both  Flores  and  Garrido 
were  largely  engaged  in  the  Slave  trade,  and  that  for 
several  years  before  1851  they  were  employed  in  the 
regular  purchase  and  transmission  of  slaves  from  the 
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1857.  west  coast  of  Africa  to  a  company  of  raerchants  at 
HocQUARD  Rio  de  Janeiro.  In  1851,  however,  strenuoQS  efforts 
and  others  ^^^^  made  bv  the  Brazilian  Government  to  put  down 
THBQoEsir.  the  traflSc ;  and,  as  far  as  regards  the  Brazils^  these 
The  Newport,  efforts  appear  to  have  been  attended  with  great  suc- 
cess. British  and  Portuguese  Commissioners  were 
resident  at  Loanda  for  the  purpose  of  enforcing  the 
execution  of  the  Treaties  relating  to  this  subject. 
One  of  the  gentlemen,  who  was  the  British  Commis- 
sioner there  for  several  years.  Sir  George  Jackson^  has 
been  examined  as  a  witness  for  the  Crown  in  this  case, 
and  it  appears  from  his  evidence  that,  in  1851,  he 
reported  to  his  Government  that  the  Slave  trade  was 
most  sensibly  diminished,  and  that  any  occasional 
shipments  of  slaves  had  been  principally  from  the 
south  of  Loanda  {Ambriz  is  to  the  north  of  Loanda). 
In  January y  1853,  the  British  Commissioners  reported 
that  the  slave  traffic  was  so  far  extinct,  that  nothing 
but  a  change  of  policy  on  the  part  of  Brazil  could 
effect  its  revival  to  any  considerable  extent ;  and 
this  opinion  was  shared  by  the  Portuguese  Commis- 
sioner. 

In  the  year  1853,  there  seems  to  have  been  some 
increase  of  the  Slave  trade  both  north  and  south  of 
Loanda^  mentioned  in  the  Commissioners'  Report  of 
1854  ;  but  in  February,  1855  (speaking,  therefore,  it 
is  presumed,  of  what  happened  in  the  year  1854), 
they  reported  that  such  increase  had  been  only  mo- 
mentary, and  had  entirely  ceased. 

It  is  said,  however,  and  there  is  reason  to  believe, 
that,  although  the  trade  with  Rio  de  Janeiro  was 
stopped,  Flores,  and  Garrido  as  his  agent,  were,  at 
different  times  after  1851,  engaged  in  adventures  of 
sending  slaves  to  Cuba.     So  strong  a  suspicion,  at  all 
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events,  was  entertained  on  that  subject  by  the  British        1857. 
authorities,  that  urgent  remonstrances  were  addressed     howabd 
to   the   Portuguese   Government    against  permitting     andothew 
Flares  to  remain  in  their  territory  in  Africa^  and  in    the  Queeit. 
consequence,  in  the  beginning  of  1854,  an  order  for  xhe  Newport. 
his  removal,  within  five  months,  was  issued,  which 
was  served  upon  him  in  June,  1854.      He  obtained  a 
little  delay  in  the  execution  of  the  order ;  but  in  Fe- 
bruary,  1855,  he  quitted  Africa^  and  their  Lordships 
are  not  aware  of  any  evidence  to  show  that  he  has 
since  been  engaged  in  such  transactions.   In  1 854,  he 
obtained  from  the  Portuguese  Government  a  conces- 
sion of  large  copper  mines  in  Afnca^  which  he  began 
to  work  in  1855,  and  Sir  George  Jackson  states  that 
he  has  no  reason  to  suppose  that  Garrido  (the  agent 
of  Flores^  who  remains  in  .Africa)  has,  since  those 
mines  began  to  be  worked,  been  at  all  concerned  in 
the  traffic  of  slaves.     Unless  the  evidence  of  Monteiro 
be  considered  sufficient  to  establish  the  fact,  there 
seems  no  distinct  proof  that,  in  or  after  the  year  1854, 
Flares  embarked  in  any  adventure  in  slaves. 

In  order,  however,  to  establish  a  case  against  this 
shipment,  it  is  not  sufficient  to  show  that  Flores  had 
been  engaged  in  the  Slave  trade,  and  had  not  alto- 
gether abandoned  it  in  1854.  It  must  be  proved 
either  that  at  that  time  he  had  no  lawful  trade,  or 
that,  from  the  port  to  which  the  cargo  was  addressed, 
or  from  the  nature  of  the  cargo  itself,  or  from  other 
circumstances,  there  is  a  presumption  that  this  ad- 
venture was  intended,  not  for  his  lawful  traffic,  but 
for  his  unlawful  traffic.  Now,  not  only  are  the  pro- 
positions as  to  Flores'  trade,  and  as  to  the  port  of 
consignment,  and  the  nature  of  the  cargo,  not  esta- 
blished, but  the  direct  contrary  is  distinctly  proved 
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1857.        by  the  evidence;   and  so  far  from  there  being  proof 
HocQUABD    of  any  other  circumstances  to  raise  the  presumption, 
and  others    ^^^  evidence  tends  directly  to  rebut  it. 
The  QuEgy.       It  is  proved  that   Flores  was  engaged   in   lawful 
The  Newport,  traffic  to  a  large  extent ;  his  dealings  of  this  kind  in- 
creasing, as  it  seems,  in  proportion  as  the  Slave  trade 
was  suppressed.     He  had  much  correspondence  with 
Pinto ^  Perez  &  Co.,  and  received  several  consignments 
from  them  in  the  years  1854  and  1855.    This  corre- 
spondence is  produced,  and  it  all  appears  to  bear  re- 
ference only  to  lawful  trade.     Some  of  the  articles 
ordered  by  him  are  such  as*  could  hardly  be  employed 
for  any  but  lawful   trade ;    one  is  a  brick-making 
machine ;  another  is  an  oil  press,  which  he  proposes 
to  establish  for  crushing  ground-nuts,  an  article  which 
seems  to  have  acquired  considerable  importance  in 
commerce  since  the  great  check  given  to  the  Slave 
trade  upon  this  coast. 

With  respect  to  the  port  of  AmbriZy  the  witnesses 
on  both  sides  agree  that,  at  the  date  of  the  transac- 
tions in  question,  it  was  a  port  at  which  considerable 
lawful  traffic  was  carried  on;  at  which  there  were 
respectable  European  houses  established  for  the  pur- 
pose of  carrying  on  such  traffic ;  at  which  a  cargo 
like  that  of  The  '*  Newport  "  might  find  a  sale  for  the 
purposes  of  lawful  traffic,  and  at  which  a  legitimate 
cargo  might  be  procured  in  return  ;  and  it  is  shown 
that  for  several  years  Flores  himself  had  been  in  the 
habit  of  importing  palm  oil,  elephants'  teeth,  and 
other  African  produce,  from  Ambriz  into  Loanda. 

If,  therefore,  the  real  employment  of  Flores  had 
been  notorious  in  London^  and  known  to  these  par- 
ties, how  could  it  have  affected  their  case?  It  never 
can  be  contended  that,  because  a  man  has  been  en- 
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gaged  in  the  Slave  trade,  he  must  not  engage  in  lawful        1867. 
trade,  or  that  all  persons  dealing  with  him  must  be      iiocquard 
presumed  to  be  engaged  in  illegal  traffic.     The  policy     *°^  ^^^®" 
of  the  British  Government  appears  to  have  been  di-    The  Qukek. 
rected,  on  the  contrary,  to  supplanting  the  Slave  trade  The  Newport. 
by  lawful  commerce,  and  to  inducing  those  who  had 
been  engaged  in  it,  whether  buyers  or  sellers  of  slaves, 
whether  natives  of  Africa  or  foreigners,  to  abandon 
their  old  pursuits,  and  employ  themselves  and  their 
capital  in  promoting  the  lawful  commerce,  and  with 
it  the  civilization  of  the  country. 

But,  so  far  from  the  characters  of  Flores  and  Gar- 
rido  being  notorious  in  London,  and  known  to  all 
merchants  there  engaged  in  the  African  trade,  not  a 
single  merchant,  or  other  person,  resident  in  England, 
is  produced  as  a  witness  on  the  part  of  the  Crown  to 
prove  the  fact,  and  there  is  much  evidence  the  other 
way.  Mr.  Swanzy,  who  has  been  engaged  in  the 
African  trade  for  twelve  years,  swears  that  he  had 
never  heard  either  of  Garrido  or  Flores.  Mr.  Wil- 
liams, who  was  formerly  a  partner  in  the  firm  of 
Pinto,  Perez  &  Co.,  who  knows  all  their  transactions 
as  well,  he  says,  as  they  know  them  themselves,  and  is 
still  in  some  measure  connected  with  the  firm,  swears 
that  he  never  heard  of  Garrido,  and  never  heard  of 
Flores  being  engaged  in  the  Slave  trade,  or  even  that 
he  was  suspected  of  being  so,  till  after  the  seizure  of 
The  "  Newport,^*  Mr.  Banner,  who  has  been  engaged, 
for  about  fourteen  years,  as  a  shipbroker,  in  trade  with 
the  west  coast  of  Africa,  states  that  he  had  never 
heard,  nor  had  the  least  suspicion,  till  after  the 
seizure  of  The  "  Newport,*'  that  Flores  was  engaged 
in  the  Slave  trade.   Slader,  a  clerk  of  Banner,  deposes 
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1857.        to  the  same  effect,  and  so  do  Pargana  and  Boyd,  who 
j^^J^^JTrd     3^^  clerks  of  Pinto,  Perez  &  Co. 
and  others         Qne  of  the  firm  of  Le  Sueur  &  Co.  has  been  ex- 

V. 

TheQueek.    amined,  and  he  states  that  he  had  never  heard  of 
The  Newport,  either  Flores  or  Garrido ;  and  he  denies  in  the  most 

positive  terms,  that  he,  or  any  of  his  firm,  or  his 
ship,  since  she  belonged  to  them,  has  been  ever 
engaged,  directly  or  indirectly,  in  the  Slave  trade,  and 
he  says  that  the  whole  transaction  of  chartering  the 
ship  on  her  last  voyage  was  conducted  by  Messrs. 
Banner  &  Co. 

This  statement  is  confirmed  bv  Banner,  who  states 
that  he  had  chartered  The  ^^  Newport  "  twelve  times 
between  1845  and  1854,  upon  African  voyages,  some- 
times on  account  of  the  British  Government,  and 
sometimes  to  private  persons.  He  states  that  on 
the  late  occasion,  the  ship  was  chartered  and  the 
cargo  shipped  solely  for  the  purposes  of  lawful  com- 
merce. The  partners  in  the  firm  of  Pinto,  Perez  & 
Co.  have  sworn  to  the  same  effect ;  and  have  also 
sworn  that,  until  after  the  seizure  of  The  *^ New- 
port,''  they  had  no  notice,  knowledge,  or  suspicion 
that  Flores  was  or  had  been  engaged  in  the  Slave 
trade. 

If  we  look  at  the  evidentia  rei  in  the  particular 
.  transaction,  not  the  least  circumstance  of  suspicion 
is  discovered.  It  is  clear,  from  the  depositions  of  the 
Crown  witnesses,  as  well  as  of  those  of  the  Appel- 
lants, that  the  cargo  was  of  a  character  quite  as  well 
suited  for  lawful  as  for  unlawful  traffic.  The  staves 
are  proved  to  have  been  second-hand  staves,  furnished 
by  breaking  up  casks  which  had  brought  home  palm 
oil,  and  to  have  been  bought  for  the  purpose  of  being 
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SO  emploj'ed  again,  and  not  to  be   fit   for   carrying        1857. 
water.     So  little  interest  was  felt  about  them  by  the     Hocquard 
shippers,  that  the  master  was  told,  if  he  was  pressed     »^do'^«" 
for  room  in  his  ship,  to  leave  them  out.     No  blame  is    Thb  Quewt. 
to  be  imputed  to  either  the  owners  of  the  ship  or  the  The  Newport, 
shippers  of  the  cargo  for  giving  no  bond  in  respect  of 
them.     It  is,  at  least,  very  doubtful  whether  any  bond 
could  have  been  demanded ;  but,  at  all  events,  it  was 
not  demanded.    The  Custom  House  officer  who  passed 
the  goods  says  he  should  not  have  required  a  bond 
if  he  had  observed  them;  "  indeed,  he  has  no  doubt 
that  he  did  observe  them,  but  required  no  bond  ;  not, 
according  to  his  then  judgment,  considering  such  bond 
to  be  requisite.'* 

From  the  evidence  of  all  the  Custom  House  officers 
examined,  it  appears  that  the  practice  amongst  them 
varied  with  respect  to  requiring  such  bonds,  and,  if 
there  was  any  mistake  in  the  matter,  the  allegation 
on  the  part  of  the  Crown  attributes  it  **to  the  error 
or  neglect  of  the  Custom  House  officers  on  the  spot.'* 
With  respect  to  the  demijohns,  it  is  proved  that 
they  are  common  articles  of  commerce  in  the  African 
trade;    that  they  are  not   used  for  the  purposes  of 
carrjnng  water  in  slave-ships,  for  which  purpose  they 
occupy  too  much  room,  but  are  used   for  carrying 
spirits  into  the  interior  of  Africa:,  indeed,  the  evi- 
dence shows  that  it  had  been  intended  to  fill  these 
vessels  with  spirits  on  the  voyage  in  question,  but  that 
on  applying  to  the  Custom  House  it  was  found  to  be 
illegal  to  do  so.     When  it  is  admitted  that  this  ship 
was  never  intended  to  be  employed  in  carrying  slaves, 
and  that  the  whole  cargo  was  to  be  sold,  and  that 
these  articles  were  part  of  the  cargo,  and  not  of  the 
equipment  of  the  vessel,  no  suspicion   can   attach, 
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1867.        after  the  evidence  is  examined »  to  any  of  these  ar- 

H0CQU.LBD     ticles. 

and  others         jj^g  j^^^^  j^^^^  q£  jj^^  transaction  is  strongly  con- 

TMQuBBif.  firmed  by  the  other  circumstances  which  appear  in 
The  Newport,  the  case.  The  letters  of  Flores  and  Garrido  show  in- 
cidentally that  Flores  was  employed  in  1854,  in  pro- 
curing return  cargoes  in  Africa  for  the  ships  which 
he  was  expecting  from  England.  Insurances  upon 
such  ships  and  cargoes  were  effected  to  the  amount 
of  £20,000;  and  amongst  all  the, letters  which  have 
been  produced,  not  one  is  pointed  out  as  containing 
any  expression  from  which  an  inference  of  illegal  traffic 
can  be  drawn. 

The  result  is,  in  their  Lordships'  opinion,  that  the 
Respondents  have  entirely  failed,  by  the  additional 
evidence,  to  bring  home  any  charge  either  against  Le 
Sueur  &  Co.,  or  PintOy  Perez  &  Co.,  with  respect  to 
the  shipment  in  question,  and  that,  on  the  contrary, 
the  effect  of  such  evidence  is  to  exonerate  these  gen- 
tlemen entirely  from  any  guilty  knowledge  of  an  illegal 
purpose,  even  if  there  were  reason  to  believe  that,  on 
the  part  of  Flores,  such  purpose  existed.  Indeed,  as 
against  Le  Sueur  &  Co.,  the  allegation  on  the  part  of 
the  Crown  does  not  impute  to  them  any  such  know- 
ledge. 

The  sentence  complained  of  must  be  reversed.  Le 
Sueur  &  Co.  have  been  subjected  to  serious  loss ;  their 
ship  has  been  sold,  they  have  lost  their  return  freight, 
the  seizure  was  made  without  any  sufficient  cause, 
and  they  are  clearly  entitled  to  restitution,  with  costs 
and  damages.  If  the  Captors  have  acted  under  the 
instructions  of  their  Government,  it  is  to  the  Govern- 
ment that  they  must  look  for  their  indemnity. 

PintOy  Perez  &  Co.  have  been  condemned  in  very 
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heavy  penalties,  on  the  gjround  of  having  committed         I8fi7. 
an  offence  which  might  have  subjected  them  in  this     Hooquard 
country  to  a  prosecution  for  felony.   Whatever  injury,     ^^^  ^^^®" 
however,  they  have  sustained  (and  it  may  probably    Thb  Quibw. 
be,  as  they  represent,  very  serious),  it  is  not  of  a  cha-  The  Newport, 
racter  for  which  damages  can  be  awarded  in  a  Court 
of  Admiralty ;  but  to  the  costs  of  all  the  proceedings, 
both  m  St.  Helena  and  in  this  country,  they  are  fully 
entitled. 

Their  Lordships  desire  to  guard  themselves  against 
being  supposed  to  imply,  by  this  judgment,  any 
censure  of  the  course  which  it  has  been  thought 
proper  on  the  part  of  the  Crown  to  adopt  in  this  case. 
When  the  attitude  assumed  by  this  country  towards 
Foreign  States,  on  the  subject  -of  the  Slave  trade,  is 
considered,  it  may  justly  have  been  thought  the  duty 
of  the  British  Government,  when  their  own  subjects 
were  alleged  to  be  implicated  in  such  a  traffic,  to  have 
the  matter  sifted  to  the  very  bottom,  and  not  to  spare, 
as  they  appear  not  to  have  spared,  any  trouble  or 
expense,  in  order  to  discover  the  guilt,  if  guilt  existed, 
and  to  bring  the  offenders,  if  offenders  there  were,  to 
justice.  This  course  may  have  been  necessary,  as  it 
was  strongly  urged  by  the  Attorney- General  that  it 
was  necessary,  for  the  vindication  of  the  national 
honour  in  the  eyes  of  the  world  ;  but  their  Lordships 
think  that  the  national  honour  must  be  vindicated  at 
the  national  expense,  and  that  merchants  who,  having 
engaged  only  in  a  lawful  adventure,  have  been  sub- 
jected to  an  unjust  and  illegal  sentence,  are  entitled 
to  be  indemnified  against  its  Consequences,  and  against 
the  costs  which  they  have  incurred  in  obtaining  its  re- 
versal, in  relieving  themselves  from  the  heavy  pecu- 
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1857.       niary  loss  which  it  inflicted^  and  from  the  deep  stain 

HocQVABo    which  it  cast  upon  their  characters. 

andot  en        ipj^^  ^^^^  remaining  question,  is  with  respect  to  the 

The  Qubbk.   cargo.     The  penalties,  for  which  alone  it  was  held  in 

The  Newport,  deposit,  being  no  longer  due,  in  consequence  of  the 

reversal  of  the  sentence  against  Pinto,  Perez  &  Co., 
it  is  of  course  that  the  cargo  should  be  restored  to 
Flores,  the  owner,  unless  a  case  for  penalties,  or  con- 
demnation, can  be  established  against  him.  Their 
Lordships  have  already  expressed  their  opinion  that 
the  Respondents  have  failed  to  establish  any  such 
case,  even  if,  on  the  present  proceedings,  it  was  com- 
.  petent  to  them  so  to  do.  The  cargo,  therefore,  with 
the  proceeds  of  such  part  as  has  been  sold,  must  be 
restored  to  him ;  but,  considering  that  he  has  not 
availed  himself  of  the  opportunity  which  he  had  of 
exculpating  himself,  by  his  own  affidavit  or  examina- 
tion (as  J.  Af.  Perez,  his  attorney,  has  attempted  to 
do  on  his  behalf)  from  all  guilty  intention  in  this 
transaction,  and  that  his  course  of  trade  previously 
exposes  this  particular  adventure,  as  regards  him,  to 
some  suspicion,  their  Lordships  think  that  justice  will 
be  done  to  him  by  simple  restitution  of  the  cargo,  and 
of  the  proceeds  of  such  part  as  has  been  sold,  without 
costs  or  damages;  and  they  will  make  a  report  to 
Her  Majesty  in  conformity  with  the  opinion  which 
they  have  expressed. 
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HEARD  AND  DETERMINED 


BY  THE 


JUDICIAL   COMMITTEE 


AND   THE 


LORDS  OF  THE  PRIVY  COUNCIL. 


ON  APPEAL  FROM  THE   SUPREME  COURT 

OF  NEW  ZEALAND. 

Henry  Bunny        -         -         -         .     Appellant^ 

AND 

Robert  Hart         -        .         -         .     Respondent.* 

1  HIS  was  an  appeal  from  a  judgment  of  the  Su-    leth  June, 
preme  Court  of  New  Zealand,  for  the  Southern  Dis-     ^  ^^^^' 

The  Knglish 
•  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  cowoliStio? 
The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  The  Lord  Justice  Act,**  12th  & 

Turner,  and  the  Right  Hon.  Sir  William  H.  Maule.  13th  Vict., 

^  c.  106,  does 

not  extend  to 
the  Colony  of  New  Zealand, 

Under  a  warrant  isttuing  out  of  the  Court  of  Bankruptcy  in  England^ 
lands  and  personal  pioperty  belonging  to  A.  in  New  Poland  (who  had 
been  adjudicated  a  Bankrupt  in  England)  were  seized.  In  an  action  by 
A.  in  the  Supreme  Court  of  New  Zealand  for  trespass,  the  Defendant 
pleaded  the  bankruptcy  of  A.,  and  that  he  had  committed  the  trespass 
under  the  authority  of  the  warrant  of  the  Court  of  Bankruptcy.  In  that 
action  A.  disputed  the  validity  of  the  adjudication  of  bankruptcy,  which 
question  the  Supreme  Court  refused  to  entertain.     Upon  appeal,  the  Ju- 
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1867.        iricl,  in  an  action  of  trespass  brought  by  the  Appel- 
lant against  the  Respondent. 

The  facts  out   of   which   the  appeal   arose  were 
these : — 

The  Appellant,  previous  to  the  year  1853,  resided 
in  England,  at  Newbury,  in  the  county  of  Berks, 
where  he  carried  on  business  as  a  brickmaker,  cattle 
dealer,  and  money  scrivener.  In  November,  1853, 
having  become  largely  indebted  to  various  creditors, 
and  being  wholly  insolvent,  he  left  this  country,  and 
went  with  his  family  to  New  Zealand^  where  he  settled. 
On  the  12th  of  March,  1855,  a  petition  for  adjudica- 
tion of  bankruptcy  against  the  Appellant,  was  pre- 
sented to  the  Court  of  Bankruptcy  for  the  London 
District  by  one  Wilson,  a  creditor  of  the  Appellant. 
Proof  having  been  given  of  the  petitioning  creditor's 
debt,  and  of  the  trading  and  act  of  bankruptcy  of  the 
Appellant,  he  was  on  that  day  adjudicated  a  Bank- 
rupt, and  official  and  trade  assignees  of  the  estate  and 
effects  of  the  Appellant  were  appointed  under  the 
bankruptcy.  Notice  of  this  adjudication  was  served 
at  the  last  place  of  abode  of  the  Appellant,  and  pub- 
lished in  the  Gazette,  the  Appellant  being  required 
to  surrender  on  the  4th  of  May,  1855. 

The  Appellant  did  not,  however,  surrender  himself, 
nor  take  any  steps  to  annul  the  petition  for  adjudica- 
tion of  bankruptcy.     A  power  of  attorney,  dated  the 

dicial  Committee,  by  consent,  directed  the  appeal  to  stand  over,  to  en- 
able A.,  the  Appellant,  to  petition  the  Lords  Justices  sitting  in  Bank- 
ruptcy to  annul  the  adjudication. 

An  English  trader  haying  gone  abroad,  and  remained  there  with  the 
intent  to  defeat  or  delay  his  creditors,  is,  under  the  167th  section  of  the 
*'  Bankruptcy  consolidation  Act,  1849,"  guilty  of  a  continuing  act  of 
Bankruptcy. 

In  consequence  of  the  poverty  of  the  Plaintiff,  the  Supreme  Court  of 
New  Zealand  allowed  an  appeal  to  the  Queen  in  Council,  without  re- 
quiring the  usual  security  for  costs. 
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24th  of  April,  1855,  was  executed  by  the  assignees,  1867. 
authorizing  the  Respondent,  a  resident  in  New  Zea- 
land,  to  collect  and  get  in  all  and  singular  the  estate 
and  effects  of  the  Appellant,  in  New  Zealand  or  else- 
where out  of  Great  Britain  and  Ireland,  and  on  the 
27th  of  April,  1855,  Mr.  Commissioner  Fane,  acting 
iu  the  matter  of  the  bankruptcy,  issued  a  warrant 
addressed  to  the  Respondent,  authorizing  and  em- 
powering him  to  enter  into  and  upon  the  house  of 
the  Appellant,  and  to  seize  all  things  whatsoever  be- 
longing to  him.  In  pursuance  of  this  warrant,  the 
Respondent,  on  the  6lh  of  October,  1855,  entered 
into  and  seized  the  dwelling-house  and  furniture,  &c., 
of  the  Appellant,  in  the  Colony  of  New  Zealand,  and 
also  the  cattle  and  certain  closes  and  parcels  of  land 
belonging  to  him  in  that  Colony,  on  behalf  of  the  as- 
signees. 

In  consequence  of  such  seizure,  the  Appellant 
brought  an  action  of  trespass  against  the  Respondent 
in  the  Supreme  Court  for  the  Southern  District  of 
New  Zealand,  to  recover  damages  for  the  trespass  and 
conversion.  To  this  action  the  Respondent  demurred, 
and  pleaded  the  bankruptcy  of  the  Appellant,  and 
justified  the  acts  complained  of,  as  being  done  under 
and  in  execution  of  the  warrant  of  the  Court  of  Bank- 
ruptcy. To  this  plea  the  Appellant  gave  notice  that 
he  disputed  the  petitioning  creditor's  debt  and  the 
trading  and  act  of  bankruptcy,  and  by  way  of  repli- 
cation, be  denied  the  bankruptcy,  and  alleged  that  the 
Respondent  of  his  own  wrong,  committed  the  tres- 
passes and  conversions.  The  Respondent  made  pro- 
fert  of  the  official  copies  of  the  several  proceedings 
in  the  bankruptcy  of  the  Appellant  referred  to  in 
the  plea,  and  submitted,  that  the  same  were  conclu- 
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1857.  sive  evidence  of  the  bankruptcy,  and  that  in  the  ab- 
sence of  any  proceedings*  taken  in  England  to  dispute 
or  annul  the  fiat  or  the  petition  for  adjudication,  the 
same  must  be  taken  and  held  by  the  Supreme  Court 
of  New  Zealand  to  be  valid  and  subsisting,  the  Su- 
preme Court  having  no  jurisdiction  in  matters  of 
bankruptcy  or  other  proceedings  had  or  taken  in  the 
Court  of  Bankruptcy  in  England,  or  under  the  laws 
then  in  force  relative  to  Bankrupts. 

This  demurrer  was  allowed  by  Mr.  Justice  Wake- 
field  on  the  6th  of  March,  1856,  on  the  ground  that 
to  permit  the  Appellant  to  dispute  the  petitioning 
creditors'  debt,  and  the  trading  and  act  of  bank- 
ruptcy, would  be  tantamount  to  creating  in  New  Zea- 
land a  Court  of  appeal  from  England. 

A  rule  was  afterwards  granted  by  the  Court,  at  the 
instance  of  the  Appellant,  to  show  cause  why  this 
judgment  should  not  be  set  aside ;  but,  after  argu- 
ment, the  rule  was  discharged.  The  judgment  of  Mr. 
Justice  Wakefield,  in  discharging  the  rule,  was  as 
follows: — "The  further  discussion  of  this  case  has 
strengthened  my  belief  that  I  decided  correctly  on  the 
first  hearing  of  it,  on  the  6th  of  March  last.  The 
233rd  section  of  *  The  Bankrupt  Law  consolidation 
Act,  1849,'  gives  the  right  to  a  person  in  similar  cir- 
cumstances to  the  Plaintiff*  to  commence  an  action, 
suit,  or  other  proceeding,  to  annul  the  adjudication 
within  twelve  months  after  the  advertisement  of  the 
bankruptcy  in  the  London  Gazette.  These  proceed- 
ings must  be  commenced  at  home.  The  case  of 
Clark  V.  Mullick  (3  Moore's  P.  C.  Cases  252)  has 
been  cited  as  an  authority  for  this  Court  having  juris- 
diction to  try  the  issue  of  bankruptcy,  or  no  bank- 
ruptcy.    No  doubt  it  favours  such  a  view,  but  there 
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is  a  difference  between  that  case  and  the  present  one.  1857. 
Clark  V.  Mullick  was  an  action  by  a  person  alleging 
himself  to  be  the  assignee  of  a  Bankrupt  against  a 
debtor  to  the  estate  of  the  Bankrupt,  whereas  this  is 
an  action  by  the  Bankrupt  against  the  assignees'  re- 
presentative, Hart.  Assuming  that  the  latter  action 
could,  like  the  former,  be  tried  in  the  Colony,  there 
is  nothing  to  show  that  a  Colonial  Court  is  bound  to 
examine  the  proceedings  of  the  Court  of  Bankruptcy 
in  the  Colony  at  the  instance  of  the  Bankrupt.  On 
the  other  hand,  '  The  Bankruptcy  Law  consolidation 
Act '  contains  various  provisions  for  trying  the  ques- 
tion at  home,  and  in  the  present  case  the  reasons  for 
resorting  to  the  tribunals  there  instead  of  the  tri- 
bunal here  greatly  preponderate.  One  I  have  already 
alluded  to,  namely,  the  great  trouble  and  expense  of 
procuring  evidence  here,  as  it  could  not  be  obtained 
without  sending  a  commission  home,  a  costly  pro- 
ceeding, and  proverbially  not  so  satisfactory  as  ex- 
amining witnesses,  vivd  voce.  On  the  other  hand, 
every  sort  of  information  that  might  be  required  would 
be  found  at  once  at  the  place  whence  the  adjudication 
issued,  and  a  great  saving  of  both  time  and  money 
would  be  secured  by  resorting  thither.  When  the 
Plaintiff  has  succeeded  in  setting  aside  the  adjudica- 
tion of  the  Court  of  Bankruptcy  against  him  in  an 
English  Court,  he  may  be  in  a  position  to  maintain 
his  action  against  the  Defendant.'' 

The  Appellant  applied  to  the  Supreme  Court  of  New 
Zealand^  for  leave  to  appeal  from  this  judgment  to 
England^  and,  by  reason  of  his  poverty,  that  he  might 
be  allowed  to  prosecute  the  same  without  giving  secu- 
rity for  costs  of  the  appeal.  The  Court  granted  leave 
without  giving  the  usual  security. 
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1867.  In  support  of  the  appeal  the  Appellant  submitted 

that  the  judgment  was  erroneous,  for  the  following 
reasons : — 

First.  That  as  the  Court  of  Bankruptcy  was 
limited  in  its  jurisdiction  to  England  and  Wales ^  and 
did  not  extend  to  the  Colonies,  therefore  the  warrant 
of  such  Court  pleaded  by  the  Respondent  as  his  au- 
thority for  the  trespasses  and  conversions  complained 
of,  was  of  no  legal  force  in  New  Zealand,  and  was  no 
legal  defence  to  the  action  brought  by  the  Appellant 
against  the  Respondent, 

Second.  That  supposing  such  warrant  was  of  legal 
force  in  New  Zealand,  still  as  such  warrant  merely 
directed  the  Respondent  to  take  possession  of  the 
Appellant's  personal  estate,  it  was  no  justification  to 
the  Respondent  for  seizing  the  Appellant's  real  estate, 
or  for  selling  his  personal  estate. 

Third.  That  (as  the  Respondent  in  his  plea  to  the 
action,  alleged  the  bankruptcy  of  the  Appellant,  and 
that  he,  the  Respondent,  had  committed  the  tres- 
passes and  conversions  complained  of,  for  and  on 
behalf  of  the  assignees  of  the  estate  and  effects  of 
the  Appellant,  and  by  virtue  of  the  warrant  of  the 
Court  of  Bankruptcy)  the  Appellant  was  entitled  in 
such  action  to  try  the  validity  of  the  adjudication  of 
bankruptcy. 

Fourth.  That  where  persons  (acting  under  the 
authority  of  a  Court  confined  in  its  jurisdiction  to 
England,  as  the  Court  of  Bankruptcy  is)  seize  pro- 
perty in  another  country,  the  Courts  of  such  country, 
within  whose  jurisdiction  such  property  is  situated, 
are  bound,  if  called  upon,  to  ascertain  that  the  pro- 
ceedings, under  which  such  property  has  been  seized, 
are  legal. 
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And,  as  to  the  adjudication  of  bankruptcy,  he  fur-        1857. 
ther  submitted  that  the  same  was  invalid,  for  the 
following  reasons : — 

First.  That  he  was  not  indebted  to  the  petitioning 
creditor. 

Second.  That  the  petition  for  the  adjudication  of 
bankruptcy  was  not  in  the  form  required  by  the  89th 
section  of  **  The  Bankruptcy  Law  consolidation  Act, 
1849,"  nor  had  it  been  filed  and  prosecuted  as  re- 
quired by  the  90th  section  of  that  Act. 

Third.  That  the  Appellant  was  not  a  trader  liable 
to  become  Bankrupt  under  the  provisions  of  '*  The 
Bankrupt  Law  consolidation  Act,  1849." 

Fourth.  That,  even  if  the  Appellant  was  a  trader, 
the  act  of  bankruptcy  on  which  such  adjudication  was 
obtained,  was  his  departing  the  realm  on  the  9th  of 
November,  1853,  and,  as  the  petition  for  adjudication 
of  bankruptcy  was  not  filed  until  the  12th  of  March, 
1855  (being  more  than  sixteen  months  after  the  act 
of  bankruptcy  was  committed),  such  adjudication  of 
bankruptcy  was  invalid  under  the  88th  section  of 
**The  Bankrupt  Law  consolidation  Act,  1849." 

In  support  of  the  judgment  appealed  from,  the 
Respondent  contended  that  there  was  no  ground  in 
law  for  setting  it  aside,  and  relied  upon  the  following 
reasons : 

First.  That  it  appeared  upon  the  proceedings  in 
bankruptcy,  that  the  Appellant  was  duly  adjudicated 
a  Bankrupt. 

Second.  That  as  no  action,  suit,  or  other  proceeding, 
within  the  meaning  of  the  233rd  section  of  "The 
Bankrupt  Law  consolidation  Act,  1849,"  had  at  any 
time  been  taken  by  the  Appellant  to  dispute  or  annul 
the  petition  for  adjudication,  the  Gazette  containing 
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1867.  ^      the  advertisement  of  the  adjudication  was  conclusive 
evidence  against  the  Appellant,  that  he  had  becomea 
Bankrupt  before  the  date  and  iiling  of  the  petition  for 
adjudication. 

The  Appellant  appeared  in  person  in  support  of 
the  appeal. 

He  submitted,  that  the  ''Bankrupt  Law  consolida- 
tion Act,  1849,"  did  not  apply  to  New  Zealand; 
and  that  the  Court  below  ought  to  have  entertained 
the  objections  urged  to  the  validity  of  the  adjudica- 
tion of  bankruptcy.  Upon  this  point  he  relied  upon 
Clark  V.  Mullick  (a),  and  he  disputed  the  validity  of 
the  adjudication,  relying  upon  the  same  grounds 
stated  in  his  reasons  of  appeal  upon  this  point. 

The  Lord  Justice  Knight  Bruce  : 

As  the  validity  of  the  adjudication  is  disputed  by 
the  Appellant,  it  seems  the  proper  course  to  allow 
him  to  present  a  petition  to  the  Lords  Justices  sitting 
in  Bankruptcy  to  annul  the  adjudication,  and  in  the 
meantime  for  the  appeal  to  stand  over. 

Mr.  Hannen,  for  the  Respondent, 

Admitted  that  the  judgment  could  not  be  sustained, 
and  consented  to  this  course. 

The  Appellant  accordingly  presented  a  petition  to 
the  Lords  Justices,  to  annul  the  adjudication  on  the 
grounds  set  forth  in  the  reasons  relied  upon  by  him 

(a)  3  Moore's  P.  0.  Cases,  252.  See  also  Edwards  v.  Ronald 
(1  Koapp's  P.  C.  Cases,  259);  British  Linen  Company  v.  Drum- 
mond  (10  Barn.  &  Cr.  903);  Davison  v.  Farmer  (6  Exch.  Rep.  242); 
Leroux  v.  Brown  (12  Com.  Ben.  Rep.  801);  Mostyn  v.  Fabrigas 
(Cowp.  161),  and  see  notes  to  that  case  in  1  Smith's  L.  C,  363 
(2nd  edit.). 
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in  the  appeal  to  Her  Majesty  in  Council  (a).  The  1857. 
Lords  Justices  expressed  their  opinion  that  the  Ap- 
pellant had  resided  abroad  with  the  intent  to  defeat 
or  delay  his  creditors,  and  that  there  was  a  continu- 
ing act  of  bankruptcy  while  he  so  continued  to  re- 
main abroad  with  that  intent. 

The  Appellant  wishing  to  try  the  validity  of  the 
adjudication  by  an  action,  the  petition  was  ordered  to 
stand  over  with  liberty  to  him  to  bring  such  action. 
The  Appellant  ultimately  declined  to  bring  an  action 
and  the  petition  was  dismissed. 

By  an  Order  in  Council  made  upon  the  appeal, 
leave  was  granted  to  the  Appellant  to  withdraw  the 
appeal,  by  consent. 

(a)  See  case  upon  this  point  reported  nom.  Ex  parte  Bunny  (\  De 
Gex  &  Jones,  809). 
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ON  APPEAL  FROM  THE  COURT  OF  CHAN- 
CERY  IN  THE  ISLE  OF  xMAN. 

Henry  Laboucherb  and  others  -     Appellants^ 

AND 

Emily  Tupper  and  others  -        -     Respondents* 

17th  June,      1  HE  Appellants  were  the  partners  in  a  firm,  which, 
,J^^^     since  1836,  had  carried  on  the  business  of  banking 

f^^^^*^'  in  London,  under  the  style  of  **  Williams,  Deacon,  La- 
carrying  on  houchere,  ThoTuton,  &  Co.,"  and  one  of  the  Respon- 
h^dwith,*^*^  dents,  Carre  Cook  Tupper,  was  the  executor  of  one  John 
though  not  Colton  Tapper ;  the  other  Respondents,  Eniily  Tupper 
the  character  and  her  children,  were  the  persons  beneficially  inte- 
h  n^'e^eX^  ^^^ted  Under  the  Will  of  John  Colton  Tupper. 
less  person-        The  appeal  was  brought  aerainst  two  decrees  of  the 

ally  liable  for  * '^  o         o 

all  the  debts         «  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hod. 

the  trade  "^^^  ^^^  Justice  Knight  Bruce,  the  Right  Hon.  The  Lord  Justice 

after  the  Turner,  and  the  Right  Hon.  Sir  Edward  Ryan. 

Testator's 

death,  whether  he  is  entitled  or  not,  to  be  wholly,  or  to  any  extent,  io- 

demnified  by  the  Testator's  personal  estate,  and  whether  the  Testator's 

estate  is  sumcient  or  insufficient  for  that  purpose. 

Neither  does  the  propriety  of  the  executor's  conduct,  as  between 
himself  and  those  beneficially  interested  in  the  Testator's  personal 
estate,  give  the  creditors  of  the  trade,  becoming  so  after  the  death  of 
the  Testator,  the  rights  of  creditors  of  the  Testator  ;  it  being  immaterial, 
as  far  as  they  are  concerned,  whether  the  Testator,  if  ho  had  a  partner, 
was  bound  by  a  covenant  with  him  that  the  Testator's  executor  should 
continue  the  trade  in  partnership  with  the  surviving  partners. 

The  executor  of  a  deceased  shareholder  in  a  Joiut-btock  Banking  Com- 
pany held  not  liable  to  make  good  out  of  his  Testator's  assets,  debts 
contracted  by  the  Company  subsequently  to  the  Testator's  death,  though 
the  shares  were  registered  in  the  executor's  name,  and  ho  received  the 
dividends  in  his  character  of  executor,  the  debts  due  at  his  death 
having  been  subsequently  discharged  by  the  Company. 

There  is  no  difference  between  the  Matix  law  and  the  law  of  England 
in  respect  to  the  principles  applicable  to  the  law  of  partnership. 
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Court  of  Chancery  in  the  Isle  of  Man^  made  in  two        is^^. 
causes  instituted  there.    The  first  suit  related  to  a  libouohub 
debts  due  from  the  **l8le  of  Man  Joint-stock  Banking      rpoppBB. 
Company"  to  the  firm  of  Williams^  Deacon^  &  Co. 
The  second  cause  was  a  cross  suit  to  the  original 
bill  brought  by  the  Appellants  and  John  Deacon^  de- 
ceased. 

The  principal  questions  raised  by  the  pleadings  and 
the  subject  of  the  appeal,  were — First,  whether  the 
real  and  personal  estate  of  John  Colton  Tupper^  who 
was,  at  the  time  of  his  decease,  a  shareholder  in 
"The  Isle  of  Man  Joint-stock  Banking  Company/' 
was  liable  to  the  Appellants  for  the  debts  due  to  their 
firm  when  that  Company  stopped  payment  on  the 
14th  of  August^  1843;  and,  secondly,  if  the  real 
and  personal  estate  was  not  so  liable,  whether  such 
estate  was  liable  to  the  Appellants  for  the  debts  owing 
to  their  firm  from  that  Company  at  the  time  of  the 
decease  of  John  Colton  Tapper.  By  the  decree  made 
in  the  first  cause,  the  Court  of  Chancery  in  the  Island 
declared  that  the  Respondent,  Carre  Cook  Thtpper,  as 
executor  of  John  Colton  Tapper^  had  no  power  to 
pledge  the  estate  of  his  Testator  beyond  the  amount 
invested  in  the  shares,  and,  therefore,  that  the  estate 
was  not  liable  to  the  debts  incurred  by  the  Company 
after  the  death  of  John  Colton  Tupper^  beyond  the 
amount  invested  in  such  shares ;  and,  that  the  debts 
owing  by  the  Company  to  the  Appellants'  firm,  at  the 
time  of  the  death  of  John  Colton  Tupper^  were  dis- 
charged by  payments  made  subsequent  to  his  decease. 
By  the  decree  in  the  cross-suit,  the  bill  was  dis- 
missed. 

The  facts  of  the  case  out  of  which  the  appeal 
arose  were  as  follow  : — 
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1857.  In  the  year  1836,  a  Joint-stock  Banking  Company, 

Labouchs&s  called  the  *'  Isle  of  Man  Joint-stock  Banking  Com- 
TuppBB.  P^°y>"  w^s  formed  for  the  purpose  of  carrying  on  a 
banking  business  at  Douglas,  in  the  Isle  of  Man.  This 
partnership  was  constituted  by  a  deed,  dated  the  2nd 
of  July^  1836,  and  a  memorandum  annexed  thereto, 
dated  the  22nd  of  August,  1837,  which  was  made  be- 
tween two  persons,  named  Wulff  and  Forbes^  of  the 
town  of  Douglas,  Bankers,  and  John  Colton  Tupper  and 
upwards  of  130  other  persons,  as  shareholders  in  the 
co-partnership.  By  section  eight  of  the  deed  of  co- 
partnership it  was  provided,  that  the  name  and  place 
of  abode  of  each  proprietor  for  the  time  being,  in 
the  Company,  together  with  the  number  of  shares 
held  by  him,  from  time  to  time,  should  be  entered 
and  written  in  a  book,  to  be  kept  for  that  purpose, 
to  be  called  **  The  Shareholders'  Register,'*  and  every 
proprietor  who  should  at  any  time  change  his  name 
or  place  of  abode,  or,  being  a  female,  should  marry, 
and  the  assignees  of  any  proprietor  who  should  be- 
come Bankrupt  or  Insolvent,  and  the  personal  re- 
presentatives of  any  proprietor  who  should  die, 
should,  immediately  upon  and  after  the  events,  leave 
a  notice  at  the  Banking-house  or  office  of  the  Com- 
pany, in  the  town  of  Douglas,  stating  his  name,  or 
new  name  and  place  of  abode ;  and  when  a  female 
proprietor  should  have  been  married,  then  the  name 
and  place  of  abode  of  her  husband.  Section  nine 
provided,  that  no  benefit  of  survivorship  should  take 
place  between  the  proprietors,  and  that  all  the  pro- 
perty of  the  Company  should,  as  between  the  several 
proprietors  and  their  real  and  personal  representa- 
tives, be  deemed  personal  estate.  Section  fifly-nine 
provided,  that  in  case  any  person  in  whom  any  shares 
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in  the  capital  of  the  Company  should,  by  original  18^7. 
subscription,  purchase,  marriage,  bequest,  representa-  Labouchebb 
tion,  or  other  mode  of  acquisition,  become  vested,  tuppbb. 
and  who  should  not  have  executed  or  otherwise  ac- 
ceded to  the  deed,  should,  for  three  calendar  months, 
after  notice,  neglect  or  refuse  to  execute  the  deed  of 
accession  as  therein  mentioned,  then  it  should  be 
lawful  for  the  Directors  for  the  time  being  to  declare 
the  shares  so  vested  in  such  person  neglecting  or  re- 
fusing as  aforesaid,  and  all  benefit  and  advantage  what- 
soever incident  thereto,  to  be  forfeited  to  the  remain- 
ing members  of  the  Company,  and  the  same  should 
be  forfeited  accordingly.  Section  sixty  provided, 
that  whenever,  by  any  means  whatsoever,  any  shares 
in  the  capital  of  the  Company  should  become  forfeited, 
or  should  be  duly  and  effectually  transferred  to  a  new 
proprietor,  then  and  in  such  case,  and  not  before,  the 
responsibility  of  the  previous  owner  as  a  proprietor  in 
the  Company  in  respect  of  such  share  or  shares  should 
cease  and  determine,  and  such  previous  owner  should 
be  exonerated  and  released  from  all  subsequent  claims, 
demands,  and  obligations,  in  respect  of  the  same 
share  or  shares,  and  from  all  future  observance  and 
performance  of  the  covenants,  conditions,  stipula- 
tions, and  agreements  of  the  deed  in  respect  of  the 
same  share  or  shares*  Section  sixty-one  provided, 
that  before  any  assignee  of  a  Bankrupt  or  Insolvent 
proprietor  should  sell  or  assign  any  share  or  shares  in 
the  capital  of  the  Company  vested  in  him  in  that 
capacity,  and  before  any  executor,  administrator,  or 
legatee  of  a  deceased  proprietor,  or  any  husband  of  a 
female  proprietor,  should  sell,  transfer,  or  assign  any 
share  or  shares  vested  in  him  in  such  capacity  or 
should  become  a  proprietor  in  respect  of  such  share 
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1857.  or  shares,  or  receive  any  dividends  in  respect  of  the 
Labouohb&b  same,  he  or  they  should  produce  to  the  Directors  for 
TuppEB  ^^®  ^^^^  being  of  the  Company,  satisfactory  evidence 
of  his  or  their  titles  to  the  same.  By  section  sixty- 
six  it  was  provided,  that  if  ever  the  losses  of  the 
Company  should  have  absorbed  not  only  the  whole  of 
the  fund  called  the  reserve  surplus  fund,  but  also  one- 
fourth  part  of  the  paid-up  capital  of  the  Company, 
the  Directors  for  the  time  being  should  call  a  special 
general  meeting  of  the  proprietors,  and  lay  a  state* 
ment  of  the  affairs  of  the  Company  before  such  meet- 
ing, when  it  should  be  lawful  for  any  three  or  more 
of  the  proprietors  at  such  meeting  to  require  the  dis- 
solution of  the  Company,  unless  two-thirds  in  number 
and  value  of  the  proprietors  then  and  there  present 
should  be  desirous  of  continuing  the  Company,  which 
they  should  be  at  liberty  to  do  upon  purchasing  the 
shares  of  the  party  or  parties  desirous  of  withdraw- 
ing, and  indemnifying  such  retiring  proprietors  from 
the  debts  and  engagements  of  the  Company,  and  re- 
leasing them  as  therein  mentioned. 

The  Respondent,  Carre  Cook  Tapper^  was  a  share- 
holder, and  one  of  the  Directors  of  the  Company  from 
its  commencement  until  the  Bank  stopped  payment. 
The  Testator,  John  Colton  Tapper^  was,  at  the  time  of 
making  his  Will  and  at  his  death,  also  a  shareholder 
in  the  Company,  and  by  his  Will,  dated  the  23rd  of 
March,  1838,  he  gave,  devised,  and  bequeathed  unto 
the  Respondent,  Emily  Tupper,  certain  chattels  for 
her  benefit  during  her  life,  and  he  also  gave  and  be- 
queathed unto  Carre  Cook  Tapper  and  Edward  Forbes, 
all  other  his  real  and  personal  estate  whatsoever,  in 
trust  to  collect  and  receive  the  rents,  issues,  profits, 
and  dividends  arising  from  the  same,  and  all  profits 
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and  advantages  arising  from  any  shares  to  which  he  ^^' 
Ddigfat  be  entitled  in  any  mines  of  lead  or  copper,  and 
from  and  out  of  the  yearly  income  thereof  to  pay  an  xvrri«. 
annuity  to  the  Respondent,  £mi7y  Tupper;  and  upon 
other  trusts  therein  mentioned.  The  Will  did  not 
empower  the  trustees  and  executors  to  sell  any  por> 
tion  of  the  Testator's  estate  until  the  eldest  son  be* 
came  of  age,  uor  did  the  Will  contain  any  directions 
relative  to  the  interest  of  the  Testator  in  the  Banking 
Company,  or  in  anywise  authorize  the  executors 
to  employ  any  part  of  the  Testator's  estate  in  carrying 
on  or  continuing  the  business  of  the  co-partnership. 

The  Testator  died  on  the  22nd  of  January,  1840, 
leaving  the  Respondent,  Emily  Tupper^  his  widow, 
and  the  other  Respondents,  his  children,  him  surviv- 
ing, who  claimed  under  his  WiU  to  be  interested  in 
his  residuary,  real  and  personal  estate.  Forbes  having 
renounced,  Carre  Cook  Tupper  alone  acted  as  ex- 
ecutor  thereof.  Carre  Cook  Tupper  did  not  sell  the 
Testator's  shares  in  the  Bank,  but,  being  himself  a 
partner  and  Director,  he  caused  the  shares  to  be  en- 
tered in  the  Shareholders'  Register  as  held  by  "  The 
representatives  of  J.  C.  Tupper  J**  This  entry  was 
signed  by  Carre  Cook  Tupper ,  as  one  of  the  Directors 
of  the  Company.  In  August^  1840,  a  dividend  of  £8 
per  cent,  was  paid  upon  the  Bank  shares;  and  in  1841 , 
a  dividend  of  £6  per  cent,  was  paid  ;  and  in  1842,  a 
dividend  of  £5  percent.;  which  several  dividends  were 
received  by  Carre  Cook  Tupper ,  as  executor,  and  paid 
by  him  to  the  credit  of  the  account  of  the  estate  of 
the  Testator  with  the  Bank. 

The  Company  stopped  payment  on  the  14th  of 
August y  1843,  and  a  bill  and  action  was  filed  by  the 
Appellants'  firm  in  the  Court  of  Chancery  in  the  Isle 
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1867.       of  Man,  on  the  next  day,  against  all  the  shareholders 
Labouohbbb  in  the  Company,  including  Carre  Cook  Tapper  in  his 

TuppBB.  ^^^  "S'^^  ^^^  ^^^^  ^^  executor  of  JoAn  Colton  Tupper^ 
and  against  the  legal  representatives  of  many  others 
who  had  been  shareholders  in  the  Company,  claiming 
the  sum  of  £60,000  due  to  the  Appellants'  firm  upon 
eight  promissory  notes  of  the  manager  of  the  Com- 
pany, as  a  specialty  debt ;  and  in  December,  1 843,  a 
supplemental  bill  was  filed  by  the  Appellants'  firm, 
claiming  the  sum  of  £99,941.  18«.  \d.  In  this  suit 
the  estate  of  the  Testator  was  arrested . 

The  Respondents,  the  wife  and  children  of  John 
Colton  Tapper,  and  Carre  John  Tapper,  since  deceased, 
on  the  20th  of  March,  1844,  filed  a  bill  in  the  Court 
of  Chancery  in  the  Island  against  Carre  Cook  Tapper, 
and  the  Appellants,  and  Williams  the  elder,  and  John 
Deacon,  by  which  bill,  among  other  things,  they 
charged  that  the  Company  was  dissolved  by  the 
death  of  John  Colton  Tapper,  and  that  thereafter, 
Carre  Cook  Tapper  carried  on  the  trade  or  business 
of  a  Banker  on  his  own  account  and  responsibility 
in  respect  of  the  shares  therein  so  belonging  to  the 
Testator  at  the  time  of  his  death;  and  that  the 
debt,  if  any,  which  was  up  to  and  at  the  time  of  the 
death  of  the  Testator  due  to  the  Appellants'  firm, 
consisted  of  a  small  balance  due  by  the  partnership, 
and  which  balance,  the  Plaintiffs  charged,  was  entirely 
discharged  by  payments  subsequently  made  to  the 
Appellants'  firm  by  the  survivors  of  the  partnership; 
and  that  since  the  death  of  the  Testator,  Carre  Cook 
Tapper  had  continued  to  trade  with  the  Testator's 
share  of  the  capital  of  the  Bank  which  existed  at  the 
time  of  the  death  of  the  Testator,  and  with  his  other 
assets  in  conjunction  with  the  surviving  partners  as 
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aforesaid,  under  the  firm  of  the  **  Isle  of  Man  Joint-  1857. 
stock  Banking  Company,"  or  some  other  style  or  Labooohebs 
firm  as  a  nev^  partnership,  and  debts  to  a  very  large  xbppmr. 
amount  had  been  contracted  by  such  new  partnership 
with  divers  persons,  but  particularly  as  the  Respon- 
dents alleged  with  the  Appellants'  firm  ;  and  that  such 
new  banking  partnership  carried  on  by  Carre  Cook 
Tapper y  and  the  other  surviving  partners  as  aforesaid, 
stopped  payment  on  the  14th  of  August,  then  last 
past,  and  that  the  Appellants'  firm  bad  by  virtue  of 
the  process  of  the  Court  of  Chancery  in  the  Isle  of 
Man,  granted  upon  the  bill  tiled  by  the  Appellants' 
firm  in  the  year  1843,  attached  and  arrested  property 
and  effects,  part  of  the  estate  of  the  Testator  in  the 
hands  of  Carre  Cook  Tupper,  as  well  as  Carre  Cook 
Tupper^s  own  property,  to  be  amenable  to  such  decree 
as  might  be  made  on  the  bill ;  and  the  Bill  further 
charged  that  the  Defendant,  Carre  Cook  Tupper,  and 
also  Williams,  Deacon,  &  Co.,  pretended  that  the 
estate  and  effects  of  the  Testator  were  liable  to  debts 
contracted  with  them  by  Carre  Cook  Tupper  subse- 
quently to  the  decease  of  the  Testator,  which  liability 
the  Respondents  denied  ;  and  the  Bill  prayed  that  the 
Will  of  the  Testator  might  be  established  and  the 
trusts  thereof  performed,  and  for  an  account  of  his 
personal  and  real  estates,  and  that  the  Appellants* 
firm  might  be  restrained  by  injunction  from  attaching 
or  arresting  the  estate  or  effects  of  the  Testator,  in 
the  possession  of  the  Defendant,  Carre  Cook  Tupper, 
or  elsewhere. 

The  Appellants  and  John  Deacon,  by  their  answer, 
submitted,  that  according  to  the  true  construction  of 
the  deed  constituting  the  partnership  of  the  Banking 
Company,  the  same  was  not  dissolved  by  the  death  of 
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1857.  John  Colton  Tupper,  but  that  the  executors  of  the 
Labouohb&s  Will  of  John  Colton  Tupper  were  by  the  deed  bouod 
TuFpn.  ^^  ^^^  other  partners  in  the  Bank  to  continae  the 
partnership  on  the  behalf  and  at  the  risk  of  the 
estate  of  John  Colton  Tupper,  until  either  the  executors 
became  themselves  individually  shareholders  and  part- 
ners in  the  Banking  Company^  or  induced  some  other 
person  or  persons  to  become  shareholder  and  partner, 
shareholders  and  partners  therein,  and  until  such  new 
shareholder  and  partner,  shareholders  and  partners, 
whether  the  executors  themselves  or  such  other  per- 
son or  persons  had  been  duly  admitted  and  recognised 
as  such  shareholder  and  partner,  shareholders  and 
partners,  and  that  Carre  Cook  Thipper  did  not  after  the 
decease  of  the  Testator  carry  on  the  trade  or  business 
of  a  banker  on  his  own  account  or  responsibility  in 
respect  of  the  shares  belonging  to  the  Testator  at  the 
time  of  his  decease.  And  the  answer  further  alleged, 
that  Carre  Cook  Tupper  did  not  for  his  own  benefit, 
but  as  executor  of  the  Will  of  the  Testator  and  for 
the  benefit  of  the  estate  of  the  Testator,  receive  the 
dividends  which  were  from  time  to  time  declared  and 
became  due  after  the  decease  of  the  Testator  in  re- 
spect of  the  shares  of  the  Testator  up  to  the  stopping 
payment  of  the  partnership,  of  which  the  Testator 
was  a  partner  at  the  time  of  his  decease. 

Upon  this  bill  the  Court  of  Chancery  in  the  Island, 
in  April,  1844,  granted  an  injunction,  prohibiting 
Carre  Cook  Tupper  from  further  intermeddling  with 
the  estate  and  effects  of  John  Colton  Tupper^  and 
appointed  a  receiver  of  the  rents  and  profits  of  such 
estate. 

In  1849,  a  decree  was  made  in  the  original  suit 
of    the  Appellants,   commenced    in   August ^    1843. 
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By  this   decree  the  suit  was  dismissed  as   against        18^7. 
some  of  the  Defendants,  and  it  was  declared  that  Carre   Laboctohbks 
John  Tupper,  in  his  own  right  and  as  executor  of      toppbb 
John  Colton  Tupper,  and  other  original  proprietors 
of  shares,  ought  to  pay  the  Appellants'  firm  the  sum 
of  £96,793.  4s.  6d.  with  interest. 

The  Appellants  and  Deacon,  in  consequence  of 
the  injunction  and  appointment  of  a  receiver,  were 
unable  to  enforce  their  decree  against  the  estate  and 
efiects  of  John  Colton  Tupper;  they,  therefore,  on  the 
30th  of  May,  1851,  filed  a  cross  bill  against  Emily 
Tapper y  and  the  children  of  the  Testator,  and  against 
Carre  Cook  Tupper,  stating,  among  other  things,  the 
decree  against  Carre  Cook  Tapper,  and  that .  at  the 
decease  of  Testator  the  Company  stood  indebted  to 
the  Appellants  in  the  sum  of  £60,000  and  upwards, 
to  the  payment  of  which  the  Testator's  estate  was 
bound  to  contribute ;  and  that  Carre  Cook  Tupper,  in 
pursuance  of  his  duty  as  trustee  and  executor  and 
in  strict  compliance  with  the  terms  of  the  Will,  to 
which  Emily  Tupper  had  given  her  consent,  continued 
to  carry  on  the  partnership  with  the  assets  of  the  de- 
ceased until  the  debt  of  £60,000  had  increased  to  the 
sum  of  £99,943.  18«.  1  d. ;  and  praying  for  an  account 
of  all  the  estate  and  effects  of  the  Testator,  whether 
specifically  bequeathed  or  otherwise;  and  that  the 
personal  estate  might  be  reduced  into  money,  and  all 
moneys,  the  proceeds  of  the  estates,  might  be  paid  over 
to  the  Clerk  of  the  Rolls  for  distribution  amongst 
the  creditors  of  the  estate  of  the  Testator;  and  that  in 
case  the  personal  estate  should  be  found  insufficient, 
that  the  real  estate  of  the  Testator  might  also  be  dis- 
posed of,  and  the  proceeds  in  like  manner  be  paid  over 
for  distribution,  and  that  the  Plaintiffs  by  virtue  of 
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1867.  the  execution  under  the  decree  of  January  and  Fe- 
Labouchbss  bruary,  1849,  might  be  declared  entitled  to  rank  as 
TuppBB.  creditors  upon  the  estates,  real  and  personal,  for  the 
sum  of  £60,000,  or  such  balance  of  the  execution  as 
might  appear  to  be  due  and  owing  to  them  up  on  the 
same,  and  further  praying  that  the  bill  might  be  con- 
sidered and  taken  as  a  cross  bill  to  the  original  bill  of 
Emily  Tupper. 

The  Respondent,  Emily  Tupper,  by  her  answer  to 
this  bill,  charged  the  fact  to  be  that  the  assets  of  the 
Company,  at  the  time  of  the  decease  of  the  Testator, 
were  more  than  sufficient  to  discharge  every  debt  and 
liability  of  the  Company  to  the  Appellants,  and  that 
the  Cpmpany  did,  shortly  after  the  decease  of  the 
Testator  and  long  previous  to  the  Company  stopping 
payment,  actually  pay  off  and  discharge  to  the  Ap- 
pellants' firm  the  full  amount  of  every  debt  and  lia- 
bility which  the  Company  owed  to  the  Appellants' 
firm  at  the  time  of  the  Testator's  decease,  or  were  in 
any  respect  liable  to  them  for;  but  that  the  Com- 
pany subsequent  to  the  decease  of  the  Testator  had 
contracted  a  new  debt  with  the  Appellants'  firm  for 
a  very  large  amount,  and  which  remained  due  and 
owing  to  the  Appellants'  firm  at  the  time  the  Banking 
Company  stopped  payment. 

A  cross  bill  was  also  filed  by  Carre  Cook  Tupper 
against  the  Respondents,  the  widow  and  children  of 
the  Testator,  the  Appellant  and  others,  praying  that 
he  might  be  declared  free  and  discharged  from  all 
liability  in  respect  of  the  Appellants'  demands. 

On  the  22nd  and  23rd  of  May,  1856,  the  decrees 
the  subject  of  the  present  appeal,  were  made  by  His 
Excellency  the  Lieutenant-Governor  and  Chancellor  of 
the  Isle  of  Man.    The  material  part  of  the  judgment 
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in  the  first  of  the  suits  declared,  that  the  DefendaDt,        1867. 
Carre  Cook  Tupper,  as  executor  of  John  Colton  Tupper^   Labouchbm 
had  made  himself  personally  liable  as  a  partner  in  the      tupper. 
••Isle  of  Man  Joint-stock   Banking  Company,'*  in 
respect  of  the  shares  previously  held  by  John  Colton 
Tupper^  deceased,  in  the  Company,  and  that  he  had 
no  power  to  pledge  the  estate  of  John  Colton  Tapper 
beyond  the  amount  invested  in  the  shares,  and,  there- 
fore, that  the  estate  was  not  liable  to  the  debts  incurred 
by  the  Company  dfter  the  death  of  the  Testator,  be- 
yond the  amount  invested  in  such  shares.     And  the 
Court  was  also  of  opinion,  that  the  debts  owing  by  the 
Company  to  the  Appellants'  firm  at  the  time  of  the 
death  of  the  Testator  were  discharged,  and  that,  there- 
fore, the  arrests  laid  on  the  property  and  effects  which 
belonged  to  John  Colton  Tapper  under  the  decree  at 
the  suit  of  the  Appellants'  firm  ought  to  be  rescinded 
and  set  aside,  and  the  same  was  ordered  and  decreed 
accordingly.     Decrees  were  also  made  in  the  cross  suit 
instituted  by  the  Appellants  and  Deacon,  and  in  the 
cross  suit  instituted  by  Carre  Cook  Tapper^  whereby 
the  bill  in  each  of  those  suits  was  dismissed. 

The  Appellants  appealed  against  the  decree  made 
in  the  suit  of  the  Respondents,  Emily  Tapper  and 
others,  and  in  the  cross  suit  brought  by  them,  to  Her 
Majesty  in  Council,  which  appeal  now  came  on  for 
hearing. 

The  Attorney-General  (Sir  Richard  Bethell),  and 
Mr.  Simpson  J  for  the  Appellants. 

The  principal  decree  of  the  Court  below  cannot  be 
sustained ;  it  is  in  itself  contradictory,  unfounded,  and 
inconsistent  with  the  rules  of  law.  Three  points  are 
raised  by  such  decree.    First,  the  personal  liability  of 
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1857.  the  executor  himself  for  the  debts  incurred  subsequent 
Labouohb&b  to  the  death  of  his  Testator.  Second,  the  consequent 
TuppM.  non-liability  of  the  Testator's  estate  for  debts  due  to 
the  Appellants'  firm  ;  and  thirdly,  the  extinction  of  the 
debts  due  to  them  by  subsequent  payments  since  the 
Testator's  death,  according  to  the  rule  laid  down  in 
Clayton* 8  case  (a).  Now,  we  submit,  that  the  partner- 
ship in  the  Isle  of  Man  Joint-stock  Banking  Company, 
which  existed  at  the  decease  of  John  Colton  Tapper ^  the 
Testator  in  the  cause,  was  not  dissolved  by  his  decease. 
The  ninth  section  of  the  deed  of  the  2nd  of  Juiy, 
1836,  provides,  ''that  no  benefit  of  survivorship  shall 
take  place  between  the  proprietors."  By  the  cove- 
nants in  this  deed,  the  Testator  bound  his  real  and 
personal  estate  to  carry  on  the  business  of  the  Bank- 
ing Company  as  a  continuing  partnership  ontil  his 
executor  should  sell  his  shares,  or  he  or  his  legatees 
should  personally  become  proprietors,  neither  of  which 
events  took  place.  The  effect,  therefore,  was,  that 
until  there  was  such  a  transfer  and  registration,  his 
liability  continued,  and  the  debts  of  the  Company, 
as  provided  by  section  sixty,  became  a  charge  on 
his  estate.  According  to  the  true  construction  of 
the  Testator's  Will,  Carre  Cook  Tapper,  as  executor, 
had  power  to  pledge  or  render  liable  the  whole  of  the 
Testator's  estate,  personal  as  well  as  real,  in  carrying 
on  the  business  of  the  Banking  Company  after  the 
decease  of  the  Testator ;  and  this  he  did.  The  Appel- 
lants had  a  right,  therefore,  to  treat  the  executor  as 
standing  in  the  place  of  the  Testator ;  since,  by  virtue 
of  the  deed  and  Will  together,  he  had  power  to  pledge 
the  estate.  That  estatC)  in  fact,  stood  in  relation  to  the 
liabilities  of  the  Company  in  the  place  of  the  Testator's 

(a)  In  Devaynes  v.  Noble  (1  Mcr.  576). 
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persoQi  and  was  bound  by  the  same  covenants  and       1867. 
dealings  as  his  person  would  have  been.     Such  a  Labouohuv 
covenant  in  the  deed  of  partnership  is  valid  by  the      xuppib. 
law  in  force  in  the  Isle  of  Man,  though  it  may  be 
doubtful  whether  by  the  law  of  England  there  could 
be  such  a  thing  as  a  continuous  chain  formed  of 
a  series  of  persons  liable  to  the  debts  of  the  con- 
cern.— [The   Lord  Justice  Turner  :   What  kind  of 
debts  form  a  charge  upon  real  estate  by  the  law  of 
the  Island?] — Descended  land  is  not  applicable,  but 
purchased  land  after  the  personal  estate  is  exhausted 
is    liable  to  the   payment  of  debts.     The  English 
authorities  do  not  strictly  apply,  but  they  illustrate 
the  principles  involved  in  this  case.     In  Ewp.  Oar^ 
land  {a),  and  Exp.  Richardson  (6),  the  powers  and 
liabilities  of  an  executor  in  regard  to  questions  of 
partnership  is  fully !]discussed.     Where  by  a  deed  of 
a  Company  it  was  to  continue  for  forty  years,  and  it 
was  provided  that  the  shareholders  should  not  be  dis- 
charged except  by  the  substitution  of  other  share- 
holders, the  executors  of  a  deceased  shareholder  were 
held  liable  to  the  debts  of  the  partnership,  notwith- 
standing that  the  formalities  required  by  the  deed  had 
not  been  observed  in  the  substitution  of  the  executors, 
so  as  to  entitle  them  to  participate  in  the  profits, 
Exp.  Blakeley's  Executors*  case  (c),   StrafforCs  Exe^ 
cutors'  case  (d),  Exp.  Mayhew  {e).    It  is  impossible  for 
the  Respondents  successfully  to  contend  that  the  Tes- 
tator's estate  was  not  bound  by  the  covenants  during 
the  continifance  of  the  partnership  and  by  the  deal- 
ings of  the  Company,  whether  in  bis  lifetime  or  after 
his  death.    The  sixtieth  section  of  the  deed  provided 

(a)  10  Ves.  no.  (b)  3  Madd.  138. 

(c)  3  Mac.  &  Got.  726.  (S)  1  De  Gex,  Mac.  &  Gon  57C. 

{e)  1  Jurist.  N.  S.  666. 
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1867.  that  he  should  continue  so  bound  until  the  shares  were 
Labouohbbx  transferred  to  another,  capable  of  undertaking  and  ful- 
TuppEB.  fi'^^^g  ^^'8  engagements  ;  and  until  some  other  person 
was  bound  in  solido  to  the  same  extent  of*  responsi- 
bility as  the  released  shareholder  had  been,  his  estate 
is  liable. — [The  Lord  Justice  Knight  Bruce:  Is  there 
any  case  in  which  a  partner  has  engaged  for  the  lia- 
bilities of  the  other  partners  for  all  time?] — Yes. 
Warner  v.  Cunningham  (a).  It  is  true  that  is  a  Scotch 
case,  but  Lord  Redesdale  treats  it  on  the  same  footing 
as  an  English  case.  Then  as  to  the  remaining  point, 
the  extinction  of  the  debt  existing  at  the  time  of  the 
death  of  the  Testator  by  subsequent  payments.  That 
part  of  the  decree  cannot  be  sustained  with  regard  to 
an  account^  in  which  a  distinct  rest  was  made  at  the 
time  and  a  balance  struck.  The  rule  in  Clayton's 
case  does  not  apply.  According  to  that  case,  an  ap- 
propriation of  payments  was  made  first,  ad  modum 
solventiSj  and  if  not,  then  secondly,  ad  modum  acci- 
pientis,  but  if  both  omitted  to  make  any  appropria- 
tion, then  the  law  applied  it  to  the  oldest  debt.  But 
here  the  stopping  of  the  account  and  the  interventioo 
of  new  parties  left  no  room  for  that  rule.  The  case 
on  the  other  side  is,  that  all  that  happened  subse- 
quent to  the  Testator's  death  was  res  inter  alios  acta; 
but,  if  so,  how  could  anything  subsequently  annihilate 
the  balance  struck  at  the  time  of  the  death  ?  The  rule 
of  law  upon  this  point  is  clear,  Pemberton  v.  Oakes  (6), 
Simeon  v.  Ingham  (c),  Bodenham  v.  Purchas  (d).  The 
decree  is  contradictory  and  unfounded,  as  the  estate  of 
the  Testator  was  liable  for  the  debts  due  to  the  Ap- 
pellants' firm  as  well  at  the  time  of  his  death  as 
also  for  the  moneys  the  Appellants  afterwards  made 

(a)  3  Dow.  76.  (b)  4  Russ.  164. 

(c)  2  Bar.  &  Cr.  65.  (dj  )i  Bar.  &  Aid.  39. 
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themselves  liable  and  paid  for  the  Company.     The        ib57. 
decree  of  the  Court  below  in  1849,  established  our   labouohebb 
right,  and  entitles  the  Appellants  to  succeed  in  this      tuppeb. 
appeal.     Lastly,  the  suit  of  the  Respondents  was  not 
according  to  the  mode  of  proceeding  in  the  Island. 

Mr.  R.  Palmer ,  Q.  C.,  and  Mr.  Cotton^  for  the 
Respondents. 

The  principles  of  the  law  of  partnership,  recognized 
by  the  Manx  law,  are  the  same  as  the  law  of  England. 
The  case  was  argued  in  the  Court  below  upon  English 
authorities.      The  claim  of  the  Appellants  against 
the  Testator's  estate  arises  out  of  transactions  en- 
tered into  between  their  firm  and  the  Isle  of  Man 
Banking  Company  subsequently  to  the  death  of  the 
Testator.     The  stoppage  of  the  Bank  was  upwards 
of  three  years   after  the  Testator's   death ;  and  we 
contend,  that  the  debt  which  subsisted  at  the  time 
of  his  death  was  liquidated  by  subsequent  payments 
made  to  the  Appellants'  firm.      Clayton's  case  {a), 
Warwick  v.  Richardson  (6),  Bodenham  v.  Purchas  (c). 
The  case  of  Pemberton  v.  Oakes  (d).  relied  upon  by 
the  Appellants,  is  distinguishable  from  the  present. 
In  that  case  it  was  the  guarantee  of  an  old  debt,  and 
the  question  there  was,  whether  the  existing  debt  was 
an  old  debt  or  a  new  one.     The  Appellants  admit 
that  they  did  not  know  who  were  the  shareholders 
except  from  the  list  furnished  them.    They,  therefore, 
were  not  induced  by  any  knowledge  of  the  estate  of 
the  Testator  to  give  credit.     Let  us  see  how  the  case 
stands  with  regard  to  the  executor.     The  Will  does 
not  authorize  him  to  continue  the  partnership,  or  to 

(a)  1  Mer.  676.  (6)  14  Sim.  281. 

(c)  2  Bar.  &  Aid.  39.  See  also  Henniker  v.  Wigg,  4  Q.  Ben.  Rep.  792. 

\d)  4  Russ.  154. 
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1857.  employ  the  Testator's  assets  in  conductiDg  its  affairs. 
Labouohi&b  How,  then,  can  the  Testator's  estate  be  made  answer- 
Tuppsa.  ^^^^  ^^  ^^^  Appellants'  firm  in  respect  of  the  claim 
made  by  them  on  the  Isle  of  Man  Banking  Company  ? 
The  authorities  show  that  where  a  Testator  has  au- 
thorized his  executor  to  carry  on  a  partnership^  the 
executor,  if  he  does  so,  undertakes  an  unlimited  per- 
sonal liability.  Exp.  Garland  (a),  Wightman  v.  Totm- 
roe  (b) .  An  executor  can  pledge  the  partnership  pro- 
perty of  his  Testator,  but  his  own  personal  liability  is 
not  indemnified.  The  fallacy  of  the  argument  of  the 
Appellants  is  in  mixing  up  the  dififerent  engagements 
of  Carre  Cook  Tupper^  whether  on  his  own  behalf  or 
as  executor.  Upon  the  Testator's  death  he  became  the 
sole  holder  and  proprietor  of  the  shares  belonging  to 
the  Testator,  and,  therefore,  individually  liable  in  re- 
spect of  such  shares,  and  this  would  constitute  an 
effectual  transfer  of  the  shares  held  by  the  Testator, 
so  as  to  relieve  the  estate,  even  as  against  his  sur- 
viving partners  in  the  banking  co-partnership,  from 
all  liability  in  respect  of  those  shares.  A  plea  of  plene 
administravit  at  law  could  not  be  sustained  by  evidence 
that  the  whole  estate  of  the  Testator  had  been  dis- 
posed of  to  meet  partnership  debts  incurred  after  the 
Testator's  death.  In  cases  under  the  Winding-up  Acts, 
it  has  been  held  to  be  immaterial  whether  the  party  was 
liable  to  creditors  or  not,  for  that  was  res  inter  alios. 
Dodgson^s  case  (c).  As  regards  shareholders,  the  case 
cannot  be  carried  higher.  If  there  was  a  contract 
that  must  be  specifically  performed,  if  it  is  broken, 
then  damages  could  be  sued  for  the  breach,  Downs 
V.  Collins  {d).     Such  a  stipulation  as  is  contained  in 

(a)  10  Vc8.  110.  (6)  1  Mau.  &  Sel.  412. 

(c)  3  De  Gex  &  Sm.  85.  (d)  6  Hare,  418. 
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this  deed  of  partnership,  requiring  the  snbstitution  ^8^^- 
of  another  shareholder,  has  already  been  the  subject  Labouohbab 
of  judicial  decision,  and  it  had  been  held  that  it  is  tuppib. 
not  to  be  considered  as  a  subsisting  and  continuing 
partnership.  Kershaw  v.  Matthews  (a).  If  another 
partner  was  substituted,  he  might  be  liable ;  but,  if 
not,  as  in  this  case,  third  parties  have  no  claim 
against  the  Testator's  estate  for  debts  subsequently 
incurred.  Co-partners  might  have  a  claim  for  da- 
mages for  non-performance  of  the  covenant,  Exp. 
Blakeley's  Executors  (&),  but  a  stranger  cannot  sue 
on  another's  contract.  Tweddel  v.  Tweddel  (c), 
Walters  v.  The  Northern  Coal  Mining  Company  (d). 
— [The  Lord  Justice  Knight  Bruce:  The  contention 
of  the  Appellants  is,  that  the  sale  under  the  Testator's 
Will  could  not  take  place  till  after  the  stoppage  of 
the  Bank.] — As  executor  under  the  Will  he  had  no 
discretion.  He  was  bound,  within  a  reasonable  time, 
to  convert  these  shares.  Kirkman  v.  Booth  (e).  Cafe 
V.  Bent  (/).  The  co-partners,  if  they  have  any  claim 
at  all,  could  only  call  for  a  rateable  contribution.  At 
any  rate,  if  the  Appellants  could  show  that  their  claims 
arose  in  respect  of  a  debt  due  at  the  time  of  the 
Testator's  death,  their  neglect  for  so  long  in  bringing 
forward  a  claim  against  the  Testator's  estate  is  of 
Itself  a  legal  and  equitable  defence  to  the  suit  brought 
by  the  Appellants. 

The  Attorney-Greneral,  in  reply. 

The  Testator's  estate  must  be  held  liable  to  the 
Appellants'  claim.  It  is  evident,  from  the  directions 
in  the  Will,  that  the  Testator  contemplated  that  his 

(a)  ^  Rass.  62.  (b)  8  Mao.  &  Gor.  726. 

(c)  2  Bro.  0.  C.  152.  (d)  5  De  Gez,  Mac.  &  Gor.  629. 

{e)  1 1  Beav.  ^73.  (/)  5  Haro,  24. 
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1857:  executors  would  carry  on  his  interest  in  the  banking 
Labouchbke.  business,  and  he  threw  upon  them  the  obligation 
of  becoming  co-partners  in  the  Bank.  An  executor 
might  be  a  partner  under  an  obligation  incurred  in  the 
Testator's  lifetime,  and  if  he  became  a  partner  his 
liability  as  executor  necessarily  followed.  He  is,  in 
this  case,  not  only  liable  himself,  but  his  Testator's 
estate  is  made  liable.  The  executor,  on  the  death  of 
the  Testator,  was  bound  to  give  in  his  name  in  con- 
nection with  the  shares,  or  the  estate  would  not  have 
been  benefited  by  the  dividends  accruing  due.  The 
Directors  had  power  to  call  upon  him  to  execute  the 
deed,  or  forfeit  the  shares.  It  is  clear,  by  the  sixtieth 
section,  that  the  Directors  could  not  refuse  registering 
his  name.  That  circumstance  concludes  the  question. 
The  cases  cited  show  that  an  executor  is  liable  as  be- 
tween himself  and  his  co-partners,  and  that  he  is  a 
contributory  in  respect  of  the  dealings  subsequent  to 
the  death  of  the  Testator. — [The  Lord  Justice  Knight 
Bruce :  As  executor  he  might  have  rejected  the  shares, 
but  he  would  have  rendered  himself  liable  to  an 
action  for  damages.] — I  do  not  dispute  that  an  exe- 
cutor might  so  refuse  and  take  the  consequences,  but 
the  means  that  have  here  been  resorted  to,  and  the 
defence  set  up,  is  such,  that  it  deprives  the  Appellants 
of  the  means  of  recovering  their  debt  against  the 
Testator's  estate,  and  is  founded  in  fraud;  the  exe- 
cutor, who  is  worth  nothing,  "has  colluded  with  the 
parties  interested  under  the  Will. 

27th  June,        Judgment  was  delivered  by 

1869. 

The  Lord  Justice  Knight  Bruce. 

This  appeal  has  been  argued  on  each  side,  upon  the 
supposition  that  there  is  no  difference  between  the 
law  of  England  and  that  of  the  Isle  of  Man  as  to  the 
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principles  and  rules  applicable  to  the  particular  ques-       ^857. 
tions  between  the  parties;  and  it  seems  to  their  Lord-   labouchbrc 
ships  reasonable  and  right  to  believe   that  no  such      t^^ppbr. 
difference  exists.   The  first  point  in  dispute  is,  whether 
the  debt  which,  at  the  time  of  the  death  of  John  Col- 
ton  Tapper^  in  January y  1 840,  was  due  to  the  Appel- 
lants' house  of  business  from  the  Joint-stock  Banking 
Company,  called  "The  Isle  of  Man  Joint-stock  Bank- 
ing Company,"  the  Company  constituted  and  intended 
to  be  regulated  by  the  deed  of  the  2nd  of  July^  1836, 
and  the  memorandum  of  the  22nd  of  August^  1837, 
and  the  liabilities  under  which  that  Joint-stock  Com- 
pany was  to  the  Appellants'  house,  at  John  Colton 
Tupper^s  death,  were  paid  and  discharged  before  the 
stoppage  and  failure  of  that  Joint-stock  Comj^ny  in 
August,  1843 ;  and  their  Lordships  think  it  plain,  that 
this  point  must  be  decided   against  the  Appellants, 
namely,  that  the  payment  and  discharge  just  men- 
tioned must,  upon  the  materials  before  their  Lord- 
ships, be  deemed  to  have  taken  place  (as  to  prin- 
cipal and  interest)  before  August ^  1 843.     The  Appel- 
lants' answer  to   the  bill  filed   by  the   Respondent, 
Ta/3|/}er,  contains  these  passages: — **And  these  De- 
fendants further  severally  answering  say,  that  the 
debt  which   was   on   the  day   of  the   death   of  the 
Testator,  namely,  on  the  22nd  of  January,  1 840,  due 
to  these  Defendants,  and  Robert  WilHams  the  elder, 
another  Defendant  to  the  Bill,  and   now  deceased, 
from  the  partnership  Joint-stock  Company,  of  which 
the  Testator  was  a    partner,  consisted   of  the   sum 
of  £15,267.   17*.  Sd.;  but  that,  at  the  time  of  the 
decease  of  the  Testator,  these  Defendants,  together 
with  Robert  Williams  the  elder,  had  accepted  bills 
drawn  upon  them  for  and  on  behalf  of  the  Joint-stock 
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1867.  Company  to  the  amount  of  £45,000,  and  which 
Labouohsbs  bills  then  outstanding,  were,  after  the  decease  of 
TuppiR.  "^^^^  CoUon  TuppeVj  paid  by  these  Defendants  and 
Robert  Williams  the  elder,  now  deceased ;  and  these 
Defendants  further  severally  answering,  say  they  (to- 
gether with  Robert  Williams  the  elder,,  since  deceased) 
during  his  life  have,  since  the  decease  of  the  Tes- 
tator, received  moneys  for  and  on  account  of  the 
Banking  Company,  to  the  amount  df  £1,100,000, 
and  upwards,  but  the  same  comprises  the  amount  of 
the  credit  side  of  the  account  between  the  Bank- 
ing Company  and  these  Defendants,  and  Robert  WU- 
Hams  the  elder,  from  the  22nd  day  of  January^  1840, 
without  taking  into  account  and  without  deducting 
from  such  credit  side,  or  from  the  amount  of  such 
credits,  any  sum  or  sums  for  advances,  or  for  any 
other  debt,  demand,  or  claim,  charged  by  these  De- 
fendants, or  by  them  and  Robert  Williams  the  elder, 
now  deceased,  against  the  Joint-stock  Banking  Com- 
pany since  the  22nd  of  January,  1840.  But  these 
Defendants  further  severally  answering  say,  that 
during  the  period  of  the  receipt  of  the  moneys  by 
these  Defendants  and  Robert  Williams  the  elder,  they 
paid  and  advanced  moneys  on  account  of  the  Joint- 
stock  Banking  Company,  and  there  always  conti- 
nuously remained  very  large  balances  due  and  owing 
from  the  Joint-stock  Banking  Company  to  these  De- 
fendants and  Robert  Williams  the  elder,  notwithstand- 
ing the  aforesaid  receipts.  And  these  Defendants  sub- 
mit whether,  under  the  circumstances  aforesaid,  the 
debt,  which  was  up  to  and  at  the  time  ot  the  death  of 
the  Testator  due  to  these  Defendants  and  Robert 
Williams  the  elder,  from  the  partnership  Joint-stock 
Company,   was  or   was  not    entirely    or   otherwise 
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reduced  or  discharged  by  payments  made  to  these  1857. 
Defendants  and  Robert  Williams  the  elder,  subse-  labouchirb 
quently  to  the  decease  of  the  Testator,  by  the  sur- 
vivors of  the  partnership,  and  whether  in  fact  all 
or  any  part  of  such  aforesaid  debt  had  or  had  not 
been  long  since  or  otherwise  paid  or  satisfied.  And 
these  Defendants  further  severally  answering  say,  they 
have  heard  and  believe  that  Carre  Cook  Tupper^  after 
the  decease  of  the  Testator,  continued  according  to 
the  terms  of  the  co-partnership  deed,  to  carry  on  with 
the  Testator's  share  of  the  capital  of  the  bank  which 
existed  at  the  time  of  the  death  of  the  Testator  and 
with  his  other  assets,  in  conjunction  with  the  surviving 
partners,  under  the  style  or  firm  of  '*  The  Isle  of  Man 
Joint-stock  Banking  Company,"  but  not  as  a  new  part- 
nership, but  as  a  continuation  of  the  old  partnership. 
And  these  Defendants  further  severally  answering  say, 
that  after  the  decease  of  the  Testator,  debts  to  a  very 
large  amount  were  contracted  by  the  continuing  part- 
nership with  these  Defendants  and  Robert  Williams 
the  elder,  since  deceased ;  and  that  such  continuing 
banking  partnership  carried  on  by  Carre  Cook  Tapper^ 
and  the  other  surviving  partners  as  aforesaid,  stopped 
payment  on  the  14th  day  of  August,  1843,  and  has  not 
resumed  payment/' 

There  is  not  any  reason  or  ground  on  which,  as  it 
appears  to  their  Lordships,  it  can  be  reasonably  sug- 
gested that  a  sufficient  amount  of  the  receipts  of  the 
Appellants'  house  on  account  of  the  Joint-stock  Com- 
pany between  the  death  of  John  Colton  Tapper  and  the 
stoppage,  ought  not,  according  to  the  regular  and  ordi- 
nary course,  to  be  ascribed  to  the  debt  and  liabilities 
existing  at  the  former  period.  Then  comes  the  ques- 
tion, whether  the  Appellants,  in  respect  of  the  debts 
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1857.  which  became  newly  due  to  their  firm  from  the  Joint- 
Labouchebb  stock  Company  after  the  death  of  John  Colton  Tupper 
TuppiB.  ('  mean  of  course  debts  not  connected  with  any  liability 
that  existed  in  his  lifetime),  have  a  right  of  recourse 
against  the  assets  of  John  Colton  Tupper :  the  same 
right  in  effect  as  they  would  have  had  for  the  debt  due 
at  his  death  had  it  not  been  discharged.  The  Appel- 
lants assert  the  affirmative  of  this  proposition,  upon 
the  ground  that  Carre  Cook  Tupper ^  the  only  acting 
executor  of  John  Colton  Tupper ^  did  in  that  character, 
upon  and  from  his  death,  claim  the  shares  in  the 
Company  which  he  held ;  that  this  claim,  this  title, 
of  Carre  Cook  Tupper ^  was  recognized  by  the  Direc- 
tors of  the  Company,  and  that  accordingly  in  that 
character  he  received  the  dividends  which,  between 
the  death  and  the  stoppage,  were  declared  on  the 
shares,  under  the  forty-sixth  clause  of  the  deed,  there 
having  been  no  transfer  of  any  of  the  shares  after  the 
death,  but  the  shares  having  been  uniformly  from 
the  death  treated  by  the  executor  and  the  Directors 
as  belonging  to  the  executor  in  that  character.  It  is 
certainly,  we  apprehend,  true,  nor  is  it  denied  on  either 
side,  that  Carre  Cook  Tupper  became  personally  liable 
as  a  partner  in  the  Company  to  the  Appellants'  house 
in  respect  of  the  dealings  subsequent  to  John  Colton 
Tupper' 8  death,  and  that  Carre  Cook  Tupper  would, 
by  the  course  of  conduct  that  has  been  mentioned, 
have  made  himself  so,  even  if  he  had  not  been,  as 
he  was,  a  shareholder  in  his  own  right,  independently 
of  John  Colton  Tupper's  shares.  It  may  possibly 
likewise  be,  though  we  do  not  assert  it,  that  the  assets 
of  John  Colton  Tupper  are  liable  to  the  Company,  or 
to  Carre  Cook  Tupper,  or  to  both,  in  respect  of  John 
Colton  Tupper's  shares,  by  reason  of  the  partnership 
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deed,  and  the  transactions  and  course  of  dealing  sub-        1867. 
sequent  to  his  death.     But  any  such  consideration   Laboucherx 
seems  to  their  Lordships  not,  for  any  present  purpose,      topp6b- 
material.      The  question  is,  whether  the  debt  and 
liabilities  to  the  Appellants'  house  existing  at  John 
Colton  Tupper's  death  having  been  satisfied,  the  Ap- 
pellants can  come  upon  his  assets   as  creditors   by 
reason  of  the  shares  held  by  him,  and  of  what  took 
place  after  his  death  ;  and  their  Lordships'  opinion  is, 
that,  whatever   the   construction  of  the  partnership 
deed  may  be,  and  whatever  the  true  interpretation  of 
his  Will,  they  cannot. 

If  it  was  competent  to  Carre  Cook  Tupper  to  charge 
the  assets  in  their  favour,  no  such  thing  was  done. 
The  fact  that  he  traded  or  dealt  with  the  Appellants' 
house  as  executor  and  also  in  his  own  right,  had  not 
the  effect  of  creating  such  a  charge,  nor  is  it  material 
that  all  John  Colton  Tupper* 8  property,  actually  placed 
or  invested  in  the  Joint-stock  Banking  business,  must 
probably  be  treated  as  lost,  and  that  the  separate 
estate  of  John  Colton  Tupper  has  not  claimed,  nor 
does,  nor  probably  can,  claim,  anything  from  the 
joint  estate. 

The  executor  of  a  trader  carrying  on  the  trade 
after  his  death,  though  doing  so  avowedly  in  the 
character  of  executor,  is  nevertheless  personally  liable 
for  all  the  debts  contracted  in  the  trade  after  his 
death,  whether  he  is  entitled,  or  not  entitled,  to  be 
wholly,  or  to  any  extent,  indemnified  by  the  Testator's 
personal  estate,  and  whether  it  is  sufficient,  or  insuffi- 
cient, for  the  purpose ;  nor  does  the  propriety  of  his 
conduct,  as  between  himself  and  those  beneficially 
interested  in  the  Testator's  personal  estate,  give  the 
creditors  of  the  trade  becoming  so  after  the  death, 
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i86t.        the  rights  of   creditors  of  the  Testator.     It   being 

hjLBovmmM  immaterial  also,  as  far  as  they  are  concerned,  whether 

TcMi*.      *^®  Testator,  if  he  had  a  partner,  was  bound  by  a 

covenant  with  him,  that  his  (the  Testator's)  executors 

should  continue  the  trade  in  partnership  with  the 

surviving  partner.    The  latest  authorities  on  the  point 

are,  we  conceive,  to  this  effect,  and  appear  to  their 

Lordships  preponderant  and  correct.      A  sufficient 

number  of  these  authorities,  including  Exp.  Garland 

(10  Ves.  110),  Exp.  Richardson  (I  Madd.  138),  and 

Wightman  v.  Totanroe   (1   Mau.  &  Sel.  412),  were 

cited  at  the  Bar  during  the  argument. 

The  terms  of  the  decree  in  the  principal  suit,  that 
in  which  the  Appellants  are  Defendants,  might  per* 
haps,  without  impropriety,  receive  some  alteration, 
but  substantially  that  decree  seems  to  us  to  be,  as 
well  as  the  dismissal  of  their  bill,  right. 

It  was  argued  that  the  decree  of  January  or  Febru'^ 
dry,  1849,  of  which  execution  was  awarded  on  the 
10th  of  March,  1849,  entitled  the  Appellants  to  suc- 
cess in  the  present  appeal.  That,  however,  is  not 
our  opinion.  The  state  of  the  parties  to  the  suit  in 
which  that  decree  was  made,  and  the  nature  of  the 
cause,  rendered  the  decree,  in  our  judgment,  of  no 
avail  against  the  suit  of  Emily  Tupper  and  others, 
in  which  the  principal  decree  now  under  appeal  was 
pronounced.  It  has  been  contended  also,  that,  what- 
ever the  merits,  there  was  not  a  right,  according  to 
the  proper  course  of  judicial  proceedings  in  the  Isle 
of  Man,  to  institute  such  a  suit  against  the  Appel- 
lants. We  think,  however,  that  the  Appellants  had 
taken  such  proceedings  and  so  acted  as  to  expose 
themselves  to  the  suit,  and  that  it  was  regularly  and 
properly  instituted  against  them.     The  arrests  of  the 
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estate  of  the  Testator  in  1843,  were  of  themselves 
enough  for  the  purpose.  As  there  must,  we  think, 
substatitialiy  at  least,  if  not  formally  also,  be  a  dis- 
missal of  the  appeal^  the  Appellants,  in  their  Lord- 
ships' opinion,  ought  to  pay  the  costs  of  it. 
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ON  APPEAL  FROM   THE  COURT  OF  CHAN- 
CERY  OF  THE  ISLE  OF  MAN. 


Robert  Boardman   and  Thomas 


AvisoN   . 


|-  Appellants, 


AND 


Mark    Hildesley    Quaylb     andl  ^  ^        ^ 

Tt  r\  r  Respondents.^ 

Richard  Quirk        -         -         -)        ^ 

1  HE  questions  in  this  appeal  were,  first,  whether    isth  June, 
customary  freehold  lands  and  premises  held  in  the     ^J^^^ 

A^er  the 
*  Present:  The  Eight  Hon.  Dr.  Lushington,  the  Right  Hon.  pMiingofthe 

The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  The  Lord  Justice  ^^^^n^.^^ 

Turner,  and  the  Right  Hon.  Sir  John  Patteson.  4th  of  F^ni- 

aty,  1703,  the 
Act  of  Tynwdld  of  the  24th  of  June^  1645,  which  rendered  the  consent 
of  the  Lord  of  the  Manor  of  the  Isle  of  Man  necessary  to  alienation 
hj  a  tenant,  was,  although  not  expressly  repealed,  no  longer  in  force  in 
the  Island ;  and  under  the  provisions  of  the  Act  of  Settlement,  a  tenant 
of  the  Manor  hecame  entitled,  upon  payment  of  the  proper  fine,  lo 
alienate  lands  without  the  consent  of  tne  Lord. 

A  mortgage  is  not  void  hy  the  5th  section  of  the  Act  of  Settlement  of 
1703,  if  tne  mortgagee  does  not  come  in  to  he  admitted.  Qucert,  tf  by 
the  provisions  of  the  11th  section  of  that  Act,  it  can  operate  lo  as  to 
subject  the  mortgagee  to  the  payment  of  a  fine  to  the  Lord. 

There  is  a  distinction  between  the  "  Records*'  and  the  *'  Court  ftolli*' 
mentioned  in  the  5th  section  of  the  Act  of  Settlement  of  1703. 

The  proYisions  of  the  11th  section  of  the  Act  of  Settlement  of  1703, 
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1857.  Isle  of  MaUf  given  in  security  by  a  deed,  in  the 
nature  of  a  mortgage,  Bond  and  security,  dated  the 
16tb  of  November f  1844,  granted  by  James  Holmes^ 
of  DouglaSy  in  the  Isle  of  it/an,  Banker,  since  de- 
ceased, unto  John  McHutchin^  the  then  Clerk  of  the 
Rolls,  and  George  Quirk,  the  then  Receiver-General, 
upon  the  granting  of  a  licence  for  the  issue  of  bank 
notes  in  the  Island,  were  liable  to  the  extent  of  such 
deed  for  the  cash  notes,  or  Bankers'  notes  which 
were  issued  by  Henry  Holmes,  and  John  Holmes, 
Esq.,  both  since  deceased,  and  James  Holmes  (who 
carried  on  business  in  Douglas  as  Bankers  in  co-part- 
nership),  and  which  were  in  the  hands  of  bond  Jide 
holders ;  and  secondly,  whether  the  date  of  each  note, 
signed  by  or  for  the  three  partners,  and  in  the  hands 
of  a  bond  fide  holder  (such  date  being  anterior  to  the 
death  of  Henry  Holmes,  who  died  on  the  16th  of 
January,  1848,  before  either  of  his  co-partners),  was 
not  prima  fade  evidence  that  such  note  was  issued  by 
the  three  partners. 

M  to  change  of  tenants,  are  not  confined  to  changes  by  alienation  onlj, 
bat  apply  to  changes  by  death. 

A  grant  by  a  tenant,  of  customary  land  and  premises  is  not  invalid  by 
reason  of  the  grant  being  made  in  favour  of  two  or  more  persons, 
mierefore,  where  a  deed  in  the  nature  of  a  mortmge,  Bond  and  security, 
charging  customary  lands  and  premises  in  the  Island,  was  made  to  two 
pertons,  it  was  held,  that  it  was  not  void  on  that  account,  although  one 
perton  only  could  be  admitted  upon  it. 

ii.,  a  licensed  Banker  in  the  Isle  of  Man,  executed  a  security,  in  the 
nature  of  a  deed  of  mortgage,  Bond  and  security,  of  customary  free- 
hold lands  belonging  to  him,  to  certain  Government  officers,  condi- 
tioned to  secure  payment,  by  him  and  his  partners,  B,  and  C  (members 
of  the  Banking  nrm),  of  notes  to  a  specified  amount,  to  be  issued  in  the 
Island  under  licence  of  the  Oovemment.  Two  of  the  partners  died 
subsequently,  at  different  periods,  and  fresh  licences  were  renewed  in 
the  names  of  the  survivors,  for  further  issues,  but  under  the  original 
deed  of  security.  The  effect  of  such  security  on  the  notes  so  issued  and 
in  dreulation  at  the  respective  deaths  of  the  partners,  upon  failure  of 
the  Bank,  considered  ana  ascertained. 

A  promissory  note  of  the  Dcuglus  and  Isle  of  Man  Bank,  in  the  fol- 
lowing form,  '*  We  promise  to  pay  the  Bearer  on  demand,  One  pound 
Britbh  in  Bank  notes  or  Bills  on  Lmidcn,^  is  a  negotiable  note,  within 
the  meaning  of  the  Manx  Banking  Act  of  1817. 
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The  Appellants  were  the  devisees  in  trust,  under  1857. 
the  Will  of  James  Holmes,  who  died  in  insolvent  cir- 
cumstances. The  Respondents  were  the  successors, 
in  their  respective  offices,  of  McHutchin  and  QutVfr, 
the  grantees  in  the  deed  of  the  16th  of  November^ 
1844,  both  of  whora  were  dead. 

By  an  Act  of  Tynwald,  promulgated  on  the  31st  of 
July,  1817,  intituled  "An  Act  to  prevent  the  nego- 
tiation of  promissory  notes  in  Inland  Bills  of  Ex- 
change, within  the  said  Isle,  under  a  limited  sum,'' 
it  was,  among  other  things,  enacted: — ^'That  from 
and  after  the  promulgation  of  this  Act,  no  person, 
or  persons,  should  make  and  issue  any  bills,  notes,  or 
other  negotiable  paper  or  instrument  whatever,  for  the 
payment  of  20s.  British  or  upwards,  by  way  of  a  cir- 
culating medium,  without  the  licence  of  the  Governor 
or  Lieutenant-Governor  and  Council  of  the  said  Isle 
for  the  time  being,  to  be  granted  or  refused  at  their 
discretion,  under  penalty  for  £50  for  every  such  bill, 
note,  or  other  instrument,  issued  contrary  to  this  Act: 
which  licence  should  remain  in  force  for  one  year  only, 
and  be  renewable  from  year  to  year,  at  the  discretion 
of  the  Governor  or  Lieutenant-Governor  and  Council, 
and  that  the  sum  of  £20  British  should  be  paid  for 
each  and  every  such  licence  into  the  hands  of  the 
Clerk  of  the  Rolls,  to  be  added  to  the  highway  fund.'' 
And  it  was  further  enacted  *'That  every  such  Banker 
or  Bankers  as  aforesaid  should  be  bound  to  take  up 
and  pay  all  such  notes,  or  other  negotiable  paper  or 
instruments  whatever,  made  and  issued  by  them,  or 
any  of  them,  within  the  said  Isle,  by  paying  the  full 
value  in  gold,  silver  coin  of  the  legal  currency  of 
Great  Britain,  promissory  notes  of  the  Bank  of  Eng- 
landf  or  by  direct  bills  of  exchange  oa  London  at  a 
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1857.        date  not  exceeding  two  months."     By  an  Act  of  Tyn- 

BoA&DMAv     wald,  promulgated  on  the  25th  of  October^  1836,  this 

QuAYLB.      '^®'  section  of  the  Act  was  amended  by  enacting,  that 

direct  bills  of  exchange  given  in  payment  of  the  Island 

bank  notes  should  be  payable  in  London  at  a  date  not 

exceeding  twenty-one  days. 

On  the  20th  of  October,  1817,  Henry  Holmes,  John 
Holmes  and  James  Holmes,  who  carried  on  the  bu- 
siness of  Bankers  at  Douglas  under  the  style  and  firm 
of  Messrs.  Henry  Holmes  &  sons,  applied  to  the  then 
Lieutenant-Governor  and  Council  of  the  Island  for  a 
licence  to  issue  notes  at  the  value  of  £1  each  to  the 
extent  of  £12,000,  proposing  certain  persons,  therein 
named,  as  sureties  for  one-third  of  the  amount  of  such 
issues ;  and  a  licence  to  issue  cash  notes,  or  Bankers' 
notes  of  the  value  of  20^.  or  21^.  British  each,  to  the 
extent  of  £12,000,  was  granted  to  them  in  pursuance 
of  the  above  first-mentioned  Act  of  Tynwald.  Accord- 
ingly, James  Holmes,  on  behalf  of  himself  and  his  co- 
partners, and  two  other  persons  as  sureties,  signed 
a  Bond  to  the  Crown  in  the  penal  sum  of  £4,000, 
with  a  condition  thereunder  written  for  making  void 
the  same,  if  James  Holmes,  Henry  Holmes  and  JokM 
Holmes  should  pay  the  amount  of  cash  notes,  or 
Bankers'  notes  issued  by  them  under  their  licence. 
A  new  licence  was  granted  in  1818,  to  issue  cash 
notes,  or  Bankers'  notes  of  the  value  of  20^.  or  21«. 
British  each,  to  the  extent  of  £12,000  British,  and 
a  Bond  was  also  given  in  the  same  form.  Messrs. 
Holmes  obtained  annually,  till  November,  1822,  a  new 
licence  similar  to  the  licence  of  the  21st  of  October, 
1818.but  the  extent  of  the  issue  which  was  permitted 
varied  in  the  different  licences. 
By  a  resolution  of  the  Governor  and  Council  of 
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the  Island,  bearing  date  the  29th  of  October,  1822,  IW. 
Messrs.  Holmes  were  to  be  licenced  to  issue  cash  iv.^«|>y4y 
notes,  or  Bankers'  notes  of  the  value  of  20*.  British  qoIjjj^, 
each,  to  the  extent  of  £25,000  British,  for  one  year, 
to  commence  from  the  1st  of  November  following: 
they  first  giving  security  to  the  amount  of  such  issue 
of  £25,000  British  to  Robert  Stewart,  Receiver- 
General,  and  John  McHutchin,  Clerk  of  the  Rolls,  to 
take  up,  pay,  and  discharge  such  cash  notes,  or 
Bankers'  notes  as  they  should  or  might  issue  or  have 
in  circulation,  pursuant  to  the  licence  for  which  they 
had  applied.  By  a  Bond,  dated  the  14th  of  November, 
1 822,  James  Holmes,  for  his  co-partners  and  himself, 
became  bound  to  Stewart  and  McHutchin,  in  the  sum 
of  £25,000,  to  be  paid  to  them  and  their  successors 
in  office ;  and  they  thereby  assigned  to  Stewart  and 
McHutchin  certain  securities  therein  mentioned,  with 
a  condition  for  making  void  the  Bond  and  assignment 
if  they,  the  Messrs.  Holmes,  should  take  up,  pay  and 
discharge  such  cash  notes,  or  Bankers'  notes  as  they 
should  or  might  issue  or  have  in  circulation,  pursuant 
to  the  licence  for  which  they  had  applied.  A  licence 
was  accordingly  granted  to  issue  notes  to  the  extent 
of  £25,000,  and  a  Bond  was  given  in  the  penal  sum 
of  £200.  A  similar  licence  was  granted  and  a  Bond 
given  for  the  year  1823. 

On  the  4th  of  November,  1824,  the  Governor  and 
Council  of  the  Island  made  an  order  for  a  reqewal  of 
the  licence  to  these  co-partners,  and  also  a  renewal  of 
a  licence  to  other  Bankers,  as  follows: — '*The  ap- 
plication of  Henry  Holmes,  junior,  John  Holmes,  and 
James  Holmes ;  and  of  Edward  Qawne  and  Llewellyn 
McWhannell,  Bankers,  for  the  renewal  of  their  several 
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1857.       licences,  being  laid  before  the  Governor-in-Chief  and 
B0ARDMA5     the  Council,  it  is  ordered  that  the  licences  heretofore 
Q  ^'  granted  to  the  said  persons  respectively  be  renewed 

for  one  year  from  the  1st  of  November ,  instant,  in 
terms  of  the  Act  of  Tynwald,  in  manner  following, 
(that  is  to  say,)  the  licence  to  Henry,  James  and  John 
Holmes  to  be  renewed,  to  enable  them  to  issue  to  the 
amount  of  £17,000  British,  and  the  licence  to  Edward 
Gawne  and  Llewellyn  McWhannell  to  the  several 
amounts  mentioned  in  their  respective  licences;  all 
such  renewals  to  be  granted  upon  the  express  terms 
of  the  different  securities  heretofore  given  by  the  said 
several  persons  continuing  and  remaining  in  full  force 
and  effect."  Similar  orders  for  renewals  of  the  li- 
cences of  the  Messrs.  Holmes  were  made  bv  the  Go- 
vernor  or  Lieutenant-Governor  and  Council  of  the 
Island,  every  year  until  the  7th  of  November ,  1843; 
the  extent  of  the  issue  permitted,  and  the  date  of  the 
licence  being  varied. 

On  the  12th  of  January y  1844,  Messrs.  Holmes 
having  applied  that  their  licence  might  be  extended, 
it  was  ordered  by  the  Governor  and  Council  of  the 
Island  that  the  licence  should  be  extended  or  renewed, 
to  enable  them  to  issue  notes  of  the  value  of  £1  each, 
to  the  amount  of  £25,000  in  the  whole  :  the  security 
remaining  in  full  force  and  effect. 

On  the  12th  oi November^  1844,  the  Messrs.  Holmes, 
by  James  Holmes,  applied  to  the  Governor  and  Council 
of  the  Island  for  a  licence  to  issue  £25,000  notes  of 
£1  each  ;  and  on  the  16th  of  the  same  month,  James 
Holmes  executed  the  following  Bond  and  security  for 
the  payment  of  the  notes  so  licenced  to  be  issued : 
— ''Know  all    men    by  these   presents,  that   James 
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Holmes y  of  Douglas,  Esq.,  doth  hereby  own  and  ac-  ^  ^ Q^7.  ^ 
knowledge  himself  to  be  and  stand  justly  indebted  Boardman 
unto  John  McHutchin,  Esq.,  Clerk  of  the  Rolls,  and  qoatlb 
George  Quirk,  Esq.,  Receiver-General,  in  the  sum  of 
£30,000,  to  the  payment  whereof,  with  interest,  costs, 
and  charges,  well  and  truly  to  be  made  unto  the  said 
John  McHutchin  and  George  Quirk,  their  assigns  and 
successors  in  office,  he  binds  and  obliges  himself,  his 
executors  and  administrators,  in  and  under  the  pe- 
nalty hereinafter  mentioned.  And,  for  the  further 
and  better  security  of  the  said  John  McHutchin  and 
George  Quirk,  their  successors  in  office  and  assigns, 
in  the  premises,  further  know  ye  that  the  said  James 
Holmes,  for  and  in  consideration  of  the  said  sum  of 
£30,000,  hath  given,  granted,  transferred,  and  as- 
signed, and  by  these  presents  doth  give,  grant,  transfer, 
and  assign,  in  security  unto  the  said  John  McHutchin 
and  George  Quirk,  all  and  singular  those  estates,  lands 
and  premises  situated  in  the  parish  of  Andreas,  called 
by  the  name  of  Ballavoddan,  the  lesser  Ballavoddan, 
Balla^teen,  Knocketholt,  Ballakelly,  Ballaseyre,  and 
the  Lhane  Moar.  Also,  that  estate  situate  in  the  pa- 
rish of  Lurby,  called  and  commonly  known  by  the 
name  of  Ballavarran.  Also,  all  and  singular  those 
estates,  lands,  and  premises  situate  in  the  parish  of 
Rushen,  called  and  commonly  known  by  the  name  of 
Ballacreggin,  Ballavararey,  Port  le  Murray,  and  Rheyn^ 
wyllyn,  the  same  being  the  whole  estates,  lands,  and 
premises  of  the  said  James  Holmes,  situate  in  the  pa- 
rishes of  Andreas,  Lurby,  and  Rushen,  together  with 
all  ways,  waters,  watercourses,  easements,  rights,  and 
appurtenances  to  the  same  belonging  or  appertaining. 
To  have  and  to  hold  the  whole  of  the  said  estates, 
lands,  and  premises  to  the  said  John  McHutchin  and 


980  CASES  BEFORE  THE  PRIVY  COUNCIL. 

19^7.  Georgie  Quirky  their  successors  in  office^  and  assigus, 
BoAKPifAv  UK^til  repayment  of  the  said  sum  of  £30,000,  with 
QuATiA  interest  io  respect  thereof,  and  all  costs  and  charges. 
And)  for  the  true  and  faithful  performance  hereof  the 
said  Jam^a  IJolmes  binds  and  obliges  himself,  his  exe- 
cutors and  administrators,  in  and  under  the  penalty 
of  £60,000.  As  witness  his  subscription,  this  16tb 
dav  of  November.  1844,  Whereas  the  said  James 
Holmes,  and  Henry  Holmes,  and  John  Holmes^  carry- 
ing on  business  in  Douglas  aforesaid  as  Bankers,  have 
m^de  application  to  His  Excellency  the  Lieutenant- 
Governor  and  the  Honourable  the  Council  of  this  Isle, 
for  s^  renewal  of  their  licence  to  issue  cash  notes,  or 
Bankers'  notes  of  the  value  of  £1  each,  to  the  amount 
in  said  licence  and  in  the  several  renewals  thereof 
mentioned :  Now,  the  condition  of  the  foregoing  Bond 
and  security  is  such,  that  if  the  said  Henry  Holmes, 
John  Holmes  and  James  Holmes  shall  and  will  take 
up,  pay,  and  discharge,  in  terms  of  the  Act  provided  in 
that  behalf,  such  cash  notes,  or  Bankers'  notes  as  they 
shall  or  may  issue  or  have  in  circulation  pursuant  to 
the  said  licence  and  renewals  thereof,  or  any  future 
renewals  thereof,  and  according  to  the  terms  thereof, 
then  the  foregoing  Bond  and  security  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue. — James 
Holmes,^'  This  deed  was  acknowledged,  captioned  and 
recorded  in  the  Rolls  Office,  and,  under  the  Act  of 
Tynwald  of  1847,  forwarded  to  the  Registry  office 
thereby  established,  but  was  not  presented  by  the 
Setting  Quest,  or  enrolled  on  the  Court  Rolls. 

The  above  customary  freehold  lands,  given  in  secu- 
rity by  this  mortgage  deed,  Bond  and  security,  were 
all  purchased  by  James  Holmes. 

By  an  Act  of  Tynwald,  promulgated  on  the  14th 
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of  December,  1847,  for  the  registration  of  deeds  and  IW- 
other  instruments,  it  was  enacted  by  sect.  19>  that  a  R^^^yi^Ay 
certified  copy,  under  the  hand  of  the  Registrar  or  o^^w. 
Deputy  Registrar  (appointed  under  the  provisions  of 
the  Act),  of  any  document  or  writing  by  that  Act  di- 
rected to  be  registered,  enrolled  or  recorded  in  the 
office  of  Registry,  should  be  received  in  evidence  in 
all  Courts  whatsoever  in  that  Island,  to  the  same 
extent  as  copies  of  record  certified  by  the  Clerk  of  the 
Rolls  were  then  admitted  in  evidence  in  the  Courts  in 
the  Island ;  and  by  sect.  22  of  the  same  Act,  it  was 
enacted  that  from  and  after  the  promulgation  of  that 
Act,  no  deed  or  instrument  in  any  manner  affecting 
anv  lands,  tenements  or  hereditaments  should  be  en- 
rolled  or  recorded  in  any  office  of  record  otherwise 
than  the  Registry  office  established  under  the  provi- 
sions of  that  Act.  And,  it  was  further  provided,  that 
all  deeds  and  instruments  at  that  time  on  record  in  the 
office  of  the  Clerk  of  the  Rolls  (save  and  except  such 
deeds  or  instruments  as  were  annexed  to  any  records 
of  the  Courts),  together  with  all  indexes  of  such  deeds, 
should,  at  and  immediately  after  the  expiration  of  six 
calendar  months  from  and  after  the  promulgation  of 
that  Act,  be  forwarded  by  the  Clerk  of  the  Rolls  to 
the  said  Registry  office,  and  being  there  deposited, 
should  be  deemed  and  taken  to  be  part  of  the  records 
of  the  said  office. 

Licences  similar  to  those  already  stated,  were 
granted  by  the  Government  to  the  firm  of  Messrs. 
Holmes  in  each  successive  year  from  the  year  1844  to 
1852.  The  licence  in  force  at  the  death  of  Henry 
Holmes,  in  1848,  authorized  the  issues  of  notea  to 
the  amount  of  £12,000,  and  for  the  years  1850, 
1851,  and  1852,  for  £10,000  only. 
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1857.  From  the  month  of  October,  1817,  till  the  time  of 

BoARDMAN  the  death  of  Henry  Holmes  in  January,  1848,  Henry 
QuATLB  Holmes,  John  Holmes  and  James  Holmes  carried  on 
the  business  of  Bankers  in  co-partnership  in  the  town 
of  Douglas,  and  from  time  to  time  issued  cash  notes, 
or  Bankers'  notes  of  the  value  of  £1  each  to  a  large 
amount  in  number  (by  virtue  of  the  licence  granted 
to  them  as  aforesaid),  which  notes  were  circulated  in 
the  Island  ;  and  each  of  such  notes  was  signed  by  one 
or  two  of  the  co-partners  in  the  name  of  the  firm,  and 
was  in  the  following  form  (the  date,  number,  and  signa- 
ture being  varied  in  different  notes) : — "  Douglas  and 
Isle  of  Man  Bank. — We  promise  to  pay  the  bearer, 
on  demand,  one  pound  British  in  bank  notes  or  bills 
on  London, — Douglas,  1  January,  1 846. — For  Henry 
HolmeSf  jun.,  Jno.  Holmes,  and  Jas.  Holmes.  Ent*^ 
Robt.  Kelly.     Jas.  Holmes.     [One  pound.]" 

Such  notes  were  issued  as  a  circulating  medium  in 
the  Island,  and  a  large  number  of  them  were  in  com- 
mon circulation  for  nearly  a  month  after  the  death  of 
James  Holmes,  on  the  7th  of  November,  1853. 

After  the  death  of  Henry  Holmes,  John  Holmes  and 
James  Holmes  carried  on  the  business  of  Bankers 
in  co-partnership,  and  licences,  similar  to  those  already 
stated,  were  granted  to  them  to  issue  notes  to  the 
amount  of  £12,000,  which  was  afterwards,  in  1849, 
1850,  1851 ,  and  1852,  reduced  to  the  sum  of  £10,000, 
and  they  continued  the  business  till  the  time  of  the 
death  of  John  Holmes,  on  the  22nd  of  October,  1853, 
from  which  time  such  business  was  carried  on  by  James 
Holmes  alone,  to  the  time  of  his  death ;  but  no  notes 
were  issued  in  the  names  of  John  Holmes  and  James 
Holmes,  or  James  Holmes  alone.  The  partnership 
estate  of  John  Holmes  and  James  Holmes  was  iqsol- 
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vent  on  the  22nd  of  October,  1853,  the  day  of  the         1857. 
death  of  John  Holmes ;  James  Holmes  from  that  day     Boabdmav 
was  also  insolvent.     Shortly  after  the  death  of  James     'Qj^I^^^ 
Holmes^  an  arrangement  was  made  between  the  Lieu- 
tenant-Governor and  Council  of  the  Island,  and  the 
Directors  and  Company  of  the  Bank  of  Mona,  that 
the  Bank  of  Afona,  for  the  relief  of  the  Island,  but 
without  prejudice  to  their  right  to  recover  the  amount 
of  the  notes  from  the  estate  of  Messrs.  Holmes,  should 
take  up  the  notes  of  Messrs.  Holmes;  and  in  the    . 
month  of  November,  1853,  the  Bank  of  Mona  pub- 
lished a  notice  in  the  newspapers  that  they  would  pay 
any  notes  issued  by  Messrs.  Holmes,  that  might  be 
brought  to  them. 

A  large  number  of  the  notes  so  taken  up  by  the 
Bank  of  Mona  were,  in  the  month  of  December,  1853, 
presented  for  payment  at  the  Banking  office  in 
Douglas,  where  the  firm  of  Henry  Holmes,  John  Holmes 
and  James  Holmes,  and  the  survivors  and  survivor  of 
them,  carried  on  business,  and  to  Samuel  Harris,  the 
administrator  of  the  estate  of  James  Holmes,  the  sur- 
vivor of  the  co-partners;  but  payment  of  the  notes 
was  refused,  and  the  notes  were  dishonoured. 

On  the  25th  of  February,  1854,  the  Respondents, 
Mark  Hildesley  Quayle,  the  then  Clerk  of  the  Rolls, 
and  Richard  Qv,irk,  Receiver-General,  filed  a  Bill  in 
the  Court  of  Chancery  of  the  Island,  against  Isaac 
Holmes,  brother  and  heir-at-law  of  James  Holmes,  de- 
ceased ;  Samuel  Harris,  of  Douglas,  administrator  of 
the  estate  and  effects  of  James  Holmes  with  his  Will 
annexed  ;  and  against  the  Appellants,  Robert  Board- 
man,  and  Thomas  Avison,  trustees  under  the  Will  of  the 
real  estate  of  James  Holmes;  and  others  beneficially 
interested   under  the  Will   of  James  Holmes;    and 
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QlTAVVt. 


IS57,        WiUinm  Douglas  Scott^  and  William  Gell^  of  Douglas^ 
B^mlIs     T'«i«o'^r  of  the  Isle  of  Man  Bank  for  Savings,  judg- 
<r^  ment  creditors  upon  the  estate  of  James  Holmes,  the 

sunrtTin^  partner  of  the  firm  of  Henry  Holmes,  John 
H^ms9  md  James  Holmes.    The  bill  stated,  that  for 
vHttT  Tnrs  previously  to  the  year  1 844,  Henry  Holmes^ 
iMmes  and  James  Holmes  carried  on  business 
^pidrtnership  as  Bankers,  in  the  town  of  Donglas, 
as  sQch  Bankers,  were  licenced  to  issue  cash 
iiotes>  or  Bankers*  notes  of  the  value  of  £1  each,  to  the 
amount  specified  in  their  licence  and  in  the  several 
rtoewais  thereof ;  the  bill  also  stated  the  deed  of  Bond 
and  security  of  the  16th  of  November,  1844  ;  and  that 
Henry  Holmes,  John  Holmes  and  James  Holmes  car- 
ried on  business  as  Bankers  for  several  years  after  the 
date  of  the  deed,  and  obtained  several  renewals  of  their 
licence;  and  that  Henry  Holmes  John  Holmes,  and 
James  Holmes,  both  before  and  afler  the  date  of  such 
deed,  issued  and  had   in  circulation,  cash  notes  or 
Bankers'  notes  to  the  amount  of  £25,000.    And,  the 
bill  further  stated  the  death  of  Henry  Holmes,  John 
Holmes,  and  James  Holmes,  and  that  they  did  not  take 
up,  pay  and  discharge,  in  terms  of  the  Act  provided  in 
that  behalf,  the  cash  notes,  or  Bankers'  notes  issued 
and  kept  in  circulation  by  them  in  terms  of  their 
licence,  or  of  the  several  renewals  thereof;  and  that 
the  larger  part  of  such  notes  were  still  unpaid,  and 
many  of  such  notes  had  been  duly  presented  for  pay- 
ment  at  the  late  Banking  oflSce   of  Henry  Holmes, 
John  Holmes  and  James  Holmes,  and  to  the  Defen- 
dant, Harris,  as  administrator  of  the  estate  of  James 
Holmes,  the  last  survivor  of  the  co-partners ;  but  that 
such  notes,  when  presented,  had  been  refused  payment 
and  had  been  dishonoured.    That,  amongst  the  notes 


CASES  BEFORE  THE  PRIVY  COUNCIL.  tW 

SO  predent^d  and  dishonoured,  were  notes  for  the  pay-*       i^dt. 
ment,  in  the  whole,  of  the  sum  of  £12,343,  which 
were  held  by  the  Directors  and  Company  of  the  Bank 
of  AfoHa.     And  they  prayed,  that  the  Defendants,  or 
one  of  them,  might  be  ordered  to  pay  to  the  Respon- 
dents the  sum  of  £30,000,  the  principal  money  of 
the  deed  of  Bond  and  security,  with  interest  thereon 
from  the  16th  of  NovHnber,  1844,  until  paid,  with  the 
costs  of  suit ;  or,  that  the  estates,  lands  and  premises, 
given  in  security  by  the  deed,  or  a  sufficient  part 
thereof,  might  be  ordered  to  be  sold  for  payment  of 
the  sum  of  £30,000,   with  the  interest,  costs  and 
charges  aforesaid,  with  the  costs  of  suit.     And  the 
bill  further  prayed,  that  that  sum  and  interest  might, 
by  order  of  the  Court,  be  distributed  amongst  the 
holders  of  the  cash  notes,  or  Bankers*  notes,  and 
the  other  persons  entitled  thereto,  according  to  their 
respective  rights. 

The  Defendant,  Holmes ^  demurred  to  the  bill,  for 
want  of  equity,  but  siich  demurrer  wad  upon  argu- 
ment overruled. 

The  Defendant,  Harri^^  and  the  present  Appellants, 
Boardman  and  Amson^  put  in  separate  answers  to  the 
Bill.  Avison^  by  his  answer,  which  raised  the  mate- 
rial questions  in  the  cause,  after  referring  to  the 
deed  of  Bond  and  security  of  the  16th  of  Notemher, 
1844,  stated,  among  other  things,  that  he  was  advised 
and  believed  that  the  several  lands  and  tenements 
professed  to  be  granted  or  afiected  by  the  deed  of 
Bond  and  security  were  divers  ancient  quarterlands 
or  farm  lands,  within  and  parcels  of  the  Manor  of 
Man,  holden  by  the  tenant  thereof,  from  time  to 
timC)  of  Her  Majesty,  the  Lady  of  the  Manor,  as  cus- 
tomary freeholds  of  inheritance)  according  to  the  laws 
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1867.       and  customs  of  the  Manor ;  and  the  Defendant  sub- 
BoA&DMAv     mitted,  that  the  deed  of  Bond  and  security  did  not 
Q  ^'  convey  to  or  vest  in  McHutchin  and  Quirk  any  estatCi 

right,  title  or  interest  whatever  in  the  lands  and  pre- 
mises professed  to  be  granted  or  affected  by  such  in- 
strumenti  or  one  of  them,  inasmuch  as  the  Defen- 
dant had  been  informed  and  believed  it  to  be  true, 
that  such  deed  of  Bond  and  security  was  never  made 
known  to,  or  received  the  approbation,  consent,  allow- 
ance, or  confirmation  of  Her  Majesty,  as  Lady  of  the 
Manor  of  Man^  or  of  any  Steward,  Seneschal,  or  other 
officer  or  officers  of  such  Manor  having  authority  to  act 
in  that  behalf,  as  should  have  been  the  case,  according 
to  the  laws  and  customs  of  the  Manor ;  and  inas* 
much  also  as  McHutchin  and  Q^irk^  or  either  of 
them,  did  not,  nor  did  the  Respondents,  their  suc- 
cesssors,  or  either  of  them,  ever  become  tenants  or  a 
tenant  to  Her  Majesty  in  respect  of  the  last-mentioned 
lands  and  tenements  or  any  of  them,  as  Defendant 
was  advised  and  believed,  they  McHutchin  and  Quirky 
or  one  of  them,  and  the  Respondents,  or  one  of  them, 
should  have  become  according  to  such  laws  and  cus- 
toms :  and  the  Defendant  craved  leave  to  have  the 
same  benefit  of  such  laws  and  customs  as  if  he  had 
pleaded  the  same ;  and  the  Defendant,  after  admitting 
that  Henry  Holmes^  John  Holmes  and  James  Holmes 
had  carried  on  business  as  Bankers  from  the  date  of 
the  instrument,  or  deed  of  Bond  and  security  up  to 
the  death  of  Henry  Holmes  thereinafter  mentioned,  and 
obtained  several  renewals  of  their  original  licence,  the 
last  whereof  was,  as  the  Defendant  believed,  granted 
on  the  4th  day  of  November ^  1847,  and  that  Henry 
Holmes^  John  Holmes^  and  James  Holmes^  between  the 
times  last  aforesaid,  had  issued  a  number  of  instru- 
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ments,  of  the  nominal  value  of  £1  each,  in  the  form  1857. 
hereinbefore  stated,  and  the  instruments  last  men-  soIaDimr 
tioned  were  the  cash  notes,  or  Bankers'  notes  in  the  0^1x1^ 
Bill  stated  to  have  been  issued  and  kept  in  circulation 
by  Henry  Holmes^  John  Holmes^  and  James  Holmes ; 
submitted  that  such  instruments  were  not  negotiable 
instruments,  either  at  Common  law  or  by  any  custom 
of  the  Isle  of  Man^  nor  did  such  instruments  fall 
within  the  meaning  of  the  Act  or  Acts  of  Tynwald 
in  that  behalf  made  and  provided,  nor  was  the  issue, 
re-issue,  or  negotiation  of  such  instruments  autho- 
rized by  any  licence  granted  to  Henry  Holmes^  John 
Holmes  and  James  Holmes^  as  such  Bankers  as  afore- 
said, or  by  any  renewal  or  renewals  of  such  licence ; 
and  the  Defendant  craved  the  same  benefit  from  the  * 
Acts  of  Tynwald  as  if  he  had  pleaded  the  same  or 
demurred  to  the  bill.  The  answer  admitted  that 
Henry  Holmes  departed  this  life  on  the  16th  of 
January^  1848 ;  and  submitted  to  the  Court,  that  the 
licence  to  issue  notes  originally  granted  to  Henry 
HolmeSy  John  Holmes  and  James  Holmes,  as  in  the  bill 
mentioned,  expired  on  the  death  of  Henry  Holmes; 
and  that  after  such  death,  namely,  on  the  17th 
of  November,  1848,  a  new  licence  to  issue  notes  was 
granted  to  John  Holmes  and  James  Holmes  for  one 
year ;  and  after  stating  such  licence,  and  the  renewal 
thereof  in  the  month  of  October,  1853,  the  Defendant 
stated,  that,  to  the  best  of  his  knowledge,  information, 
and  belief,  John  Holmes  and  James  Holmes  dealt 
largely  in  business  as  Bankers,  adopted,  received, 
paid,  took  up,  and  retired  all  or  the  greater  part  of 
the  instruments  in  the  bill  called  cash  notes,  or  Bank- 
ers' notes,  which  had  been  issued  by  Henry  Holmes^ 
John  Holmes  and  James  Holmes;  and  for  the  pur- 
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u^«  poMS  of  tbeir  business,  ia  order  to  meet  the  exigeo- 
cies  thereof,  they,  from  time  to  time,  le-iamed  muf 
of  such  instruments  by  virtoe  and  aooording  to  the 
terms  of  the  new  licences  granted  to  Johm  Haku9  and 
Jame$  Holmes  as  aforesaid,  or  one  of  such  liceooes, 
and  not  in  pursuance  of  the  original  licence  granted 
to  Henry  Holmes y  John  Holmes  and  James  Hohms; 
and  he  further  admitted  that  Joim  Holmes  departed 
this  life  on  the  22nd  of  October ^  1 853,  and  after  his 
decease  James  Holmes  alone  continued  to  deal  as  a 
Banker  in  Douglas  aforesaid  on  his  own  aocoant,  op 
to  the  time  of  his  death,  which  took  plaoe  on  the  7th 
of  November,  1853,  and  issued  and  re-issued  many  of 
the  last-mentioned  instruments  for  similar  purposes, 
James  Holmes  making  such  issues  and  re-isaaes  under 
the  last  new  licence  of  the  28th  of  October,  1858; 
and  the  Defendant  submitted  that,  even  if  the  Court 
should  be  of  opinion  that  the  aforesaid  instrameDts 
or  deed  of  Bond  and  security  did  convey  to  or  vest 
in  McHutchin  and  Quirk,  or  either  of  them,  aoy  estate, 
right,  title,  or  interest  in  or  to  the  lands  and  taie* 
ments  professed  to  be  granted  by  such  instruments, 
or  one  of  them,  the  same,  or  the  deed  of  Bond  and 
security,  did  not  apply  to  the  first-mentiK»ied  new 
licence,  the  secondly- mentioned  new  licence,  or  the 
several  renewals  thereof,  or  to  the  lastHnentianed  new 
licence,  granted  to  John  Holmes  and  James  Hekses 
as  such  Bankers  as  aforesaid ;  and  the  Defendant  4^ 
nied  that  Henry  Holmes,  John  Hohmes  and  James 
Holmes,  or  one  of  them,  did  not,  as  alleged  m  the 
bill,  take  up,  pay,  and  discharge  the  instnunenls  id 
the  bill  called  cash  notes,  or  Bankers'  notes,  fltaled 
in  the  bill  to  have  been  issued  and  kept  in  ctfCDlatiai 
by  them,  and  that  the  larger  or  any  part  vf  wmk 
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instruments  was  still  unpaid,  but,  on  the  contrary,  ^  1867. 
the  Defendant  was  informed,  advised  and  believed  that 
all  or  the  greater  part  of  such  instruments  bad  long 
since  been  taken  op,  paid  off,  retired,  discharged,  or 
satisfied  in  terms  of  the  Act  provided  in  that  behalf, 
and  according  to  the  terms  of  the  original  licence  and 
the  renewals  thereof,  throu^  or  by  reascm  or  means 
cf  the  deaKngs  therewith  of  John  Holmes  and  Jaames 
Holmes  jointly  acting  under  and  by  virtue  of  the 
seTcral  licences  and  renewals  of  such  licences  granted 
to  them  as  Bankers  on  their  own  account,  or  of  James 
Holmes,  alone  acting  as  aforesaid ;  and  that  the  Defen- 
dant had  been  informed  and  believed,  that  at  the  time 
of  the  death  of  James  Holmes,  few,  if  any,  of  the  cash 
notes,  or  Bankers'  notes,  were  in  circulaticm  pursuant 
to  the  original  licence  granted  to  Henry  Holmes,  John 
Holmes  and  James  Holmes^  or  any  renewal  thereof. 
And  the  Defendant  further  said  that  he  had  been  in* 
formed  and  believed,  that  a  large  number  of  instru- 
ments of  the  nominal  value  of  £1  each,  bearing  the 
names  of  Henry  Hohnes,  John  Holmes  and  James 
Hohnes,  and  which  the  Defendant  believed  were  part 
of  the  instruments  called  in  the  bill,  cash  notes,  or 
Bankers'  notes,  but  incorrectly  stated  in  such  bill  to 
baye  been  issued  by  Henry  Holmes,  John  Holmes  and 
Jennes  Holmes,  were  shortly  s^ter  the  decease  of  James 
Holmes  presented  for  payment  at  the  banking  office, 
formerly  of  Henry  Holmes,  John  Holmes  and  James 
Holmes,  by  persons  in  whose  hands  the  same  were, 
but  he  was  unable  to  state  whether  such  persons  were 
the  ori^nal  lK)lders  (^  such  instruments  or  not,  and 
that  such  instruments  were  refused  pajonent ;  and  he 
foctber  answered  and  said  that  he  had  been  iniformed, 
and  believed  it  ta  be  true,  that  masiy  of  such  tnstru* 
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I8fi7.  ments,  as  last  described,  were  also,  some  time  after 
BoABDMAN  the  death  of  James  Holmes,  presented  for  payment  to 
QaAYM.  *^^  Defendant,  HarriSy  in  his  capacity  of  administrator 
of  the  personal  estate  of  Jam^s  Holmes,  by  persons 
being,  as  he  was  informed  and  believed,  not  original 
holders  of  such  instruments,  and  which  last-mentioned 
instruments  he  had  been  informed  were  refused  pay- 
ment, and  that  amongst  the  instruments  so  presented 
was  a  large  number  (but  what  number  in  particular 
he  could  not  set  forth  to  his  belief  or  otherwise)  which 
he  had  been  informed  and  believed  were  held  by  the 
Directors  and  Company  of  the  Bank  of  Mona^  bot 
which  had  not  been  issued  to  the  Directors  and 
Company  of  the  Bank  of  Mona^  by  Henry  Holmes, 
John  Holmes  and  James  Holmes ;  and  the  Defendant 
went  on  to  say  that  he  had  been  informed  and  be- 
lieved that  the  greater  part  of  such  last-menticHied 
instruments  were  received  by  or  came  to  the  hands 
of  the  Directors  and  Company  of  the  Bank  of  Mona 
after  the  decease  of  James  Holmes,  who  survived  Henrji 
Holmes  and  John  Holmes,  as  before  mentioned ;  and 
the  Defendant,  after  admitting  that  the  Respondents 
were  successors  in  office  of  McHutchin  and  Quirkt 
submitted  that  the  Respondents  were  not,  by  reason  of 
their  holding  the  respective  offices  of  Clerk  of  the  Rolls 
and  Receiver-General,  as  successors  to  McHutchin 
and  Quirk,  entitled,  as  was  assumed  in  the  bilU  to  the 
instruments,  or  either  of  them,  called  in  the  same 
bill,  a  deed  of  Bond  and  security ;  and  the  Defendant 
submitted  that  the  Respondents  were  not  then  pos- 
sessed of  or  entitled  to  any  estate  or  interest  in  the 
lands  and  tenements  professed  to  be  granted  or 
affected  by  such  instruments,  or  one  of  them,  for  the 
Defendant  submitted  that,  even  supposing  the  Court 
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should  be  of  opinion  that  McHutchin  and  Quirk,  i«67. 
in  their  individual  capacities,  or  in  their  respective  Boabdman 
capacity  of  Clerk  of  the  Rolls,  or  Receiver-General,  quayle. 
took  some  estate  or  interest  in  the  lands  and  tene- 
ments, such  estate  or  interest  ceased  or  expired, 
neither  of  such  offices  being,  as  the  Defendant 
averred,  a  corporation  sole,  on  the  death  of  Quirky 
who  survived  McHutchin;  or,  at  all  events,  that  such 
estate  or  interest  did  not  pass  to  or  devolve  upon 
the  Respondents  or  either  of  them;  and  after  ad- 
mitting the  Will  of  James  Holmes^  the  Defendant 
further  stated,  that  by  an  Act  of  Tynwald  passed  in 
the  year  1738,  intituled  '*  An  Act  for  the  limitation 
of  certain  actions  and  claims  for  Debt,  Trespass, 
and  other  things,  for  avoiding  suits  in  law,"  it  was 
enacted,  that  all  actions  or  plaints  in  the  nature  of 
actions  of  debt,  grounded  upon  any  lending  contract 
or  demand,  without  specialty,  should  be  commenced 
and  effectually  prosecuted  within  three  years  next 
after  the  [cause  of  such  actions,  or  plaints,  and  at  no 
time  after;  and  the  Defendant  insisted  upon  that 
Act  and  every  clause  and  provision  thereof,  and 
claimed  the  same  benefit  as  if  he  had  pleaded  the 
same. 

The  Defendants,  Harris  and  Boardman,  also  put  in 
answers. 

Witnesses  were  examined  on  behalf  of  the  Plain- 
tifis  and  the  Defendants,  but  no  evidence  was  adduced, 
on  the  part  of  the  Defendants,  that  any  of  the  notes 
held  by  the  Bank  of  Mona^  as  mentioned  in  the  bill, 
were  taken  up,  paid  off,  retired,  discharged  or  satis- 
fied, in  terms  of  the  Act  provided  in  that  behalf,  and 
according  to  the  terms  of  the  original  licence  and  the 
renewals  thereof,  either  by  Henry  Holmes^  John  Holmes 
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1857.  and  James  Holmes,  or  through  or  by  reason  or  means 
BoARDMAK  of  the  dealings  therewith  of  John  Holmes  and  James 
QuATLE.  Holmes,  jointly  acting  under  the  several  licences  and 
renewals  of  such  licences  granted  to  them  as  Bankers 
on  their  own  account ;  or  of  James  Holmes  alone 
acting  as  aforesaid.  The  Defendant,  Avison^  examined 
Jam^s  Haining,  who  had  been  a  clerk  in  Holmes' 
Bank  for  sixteen  years  prior  to  the  9th  of  November, 
1849,  who  stated  that,  to  the  best  of  hia  belief, 
upwards  of  100,000  of  their  own  notes  were  paid  in 
and  paid  out  annually ;  not  that  they  were  all  dif- 
ferent notes,  but  the  same  notes  were  paid  in  and 
paid  out  frequently  during  the  year  to  make  up 
that  number.  He  also  examined  a  witness  named 
Daniel  Christian,  who  stated  that  he  was  and  had 
been  for  more  than  twenty  years  a  member  of  the 
Setting  Quest  of  that  parish,  and  as  such  he  had  beoi 
in  the  habit  of  attending  the  Courts  Baron,  which 
were  held  twice  a  year,  for  entering  the  names  of 
the  tenants;  and  he  gave  evidence  of  the  practice 
of  the  Court ;  that  notices  of  the  holding  of  those 
Courts  were  issued  half  yearly  in  a  printed  form  to  the 
Moars,  and  that  they  also  gave  notice  orally  at  the 
parish  church ;  that  the  object  was  to  give  notice  to 
all  persons  that  came  to  estates  by  death,  alienatioD, 
mortgage  or  otherwise,  to  attend  and  get  entered, 
and  they  were  directed  to  show  their  papers  to  the 
Setting  Quest  a  week  beforehand  ;  and  if  the  Setting 
Quest  were  satisfied,  they  produced  the  deeds  to  the 
Seneschal,  whose  duty  it  was  to  enter  the  tenant's 
name  in  the  Books ;  that  when  original  deeds  were 
produced,  after  being  examined  by  the  Setting  Quest, 
they  were  published  in  Court;  but  if  copies  were 
produced,  they  were  not  published:   and  he  stated 
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that  Boch  practice,  except  as  to  the  publishing,  conti-  I8ff7. 
nued  op  to  the  present  day;  and  being  cross-examined, 
he  stated  that  when  copies  were  produced  to  make 
entries,  the  original  deeds  whereof  they  were  copies 
must  have  been  published  at  some  preceding  Court, 
or  at  some  Chancery  or  Common  law  Court,  and 
that  then  entries  were  made  under  such  copies. 

The  cause  came  on  to  be  beard  before  the  Chancery 
Court  on  the  10th  and  Uth  days  of  Juney  1856,  and 
by  a  decree  of  that  date  it  was  declared  that  the  pro- 
perty given  in  security  in  and  by  the  deed  of  Bond 
and  security  of  the  16th  of  November,  1844,  was 
liable  to  the  extent  of  the  Bond  for  the  cash  notes,  or 
Bankers'  notes  issued  by  Henry  Holmes,  John  Holmes 
and  James  Holmes,  and  then  in  the  hands  of  bond  fide 
holders,  and  that  the  date  of  each  note  (being  anterior 
to  the  death  of  Henry  Holmes)  was  prima  facie  evidence 
that  such  note  was  issued  by  the  three  partners,  and 
the  same  was  so  ordered  and  decreed  accordingly; 
and  it  was  thereby  referred  to  the  Clerk  of  the  Rolls 
to  ascertain  the  amount  of  such  notes  then  outstand- 
ing, and  also  to  report  whether  the  whole  or  what 
portion  of  the  different  properties  given  in  security 
was  necessary  to  be  sold  for  the  payment  of  such 
notes,  and  in  what  order,  and  report  the  same  to  the 
Court  with  all  convenient  speed. 

The  Defendants,  Boardman  and  Avison,  the  devisees 
in  trust  under  James  Holmes^  Will,  brought  the  pre* 
sent  appeal  from  this  decree. 

Mr.  W.  M.  James,  Q.  C,  Mr.  Freeling,  and  Mr. 
Baylis,  for  the  Appellants. 

The  decree  appealed  from  cannot  be  maintained. 
Our  objections  to  the  decree  are— first,  that  the  deed 
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1867.  of  mortgage,  Bond  and  security  is  invalid ;  second, 
BoARDMAK  that  the  notes  issued  never  were  valid  or  legal  pro- 
OuAYLB  raissory  notes,  bank  notes,  or  Bankers'  cash  notes, 
within  the  meaning  of  that  security ;  and,  thirdly,  that 
no  such  transmissibility  was  conferred  by  the  law  of 
the  Isle  of  Man,  upon  the  deed  of  mortgage  and  bond, 
as  can  give  the  Respondents,  the  present  Clerk  of 
the  Rolls  and  the  Receiver- General,  any  right  to  put 
that  Bond  in  suit. 

First.  No  estate  or  interest  passed  by  the  deed  of 
Bond  and  security  to  McHutchin  and  Quirk;  that 
deed  never  having  been  consented  to,  or  confirmed  on 
behalf  of  Her  Majesty,  the  Lady  of  the  Manor  or  Lord- 
ship of  the  Isle  of  Man;  neither  McHutchin  and 
Q^irk,  or  either  of  them,  as  mortgagees  having  been 
admitted  tenants  of  the  lands  comprised  in  the  deed. 
Lands  in  the  Isle  of  Man  are  of  the  nature  of  cus- 
tomary estates  of  inheritance.  By  the  fifth  section  of 
the  Act  of  Settlement  of  the  4th  of  February,  1703  (a), 
the  legal  right  to  messuages  and  lands  is  made  to 
depend  upon  the  alienation  being  entered  on  the  Court 
Rolls  of  the  Manor,  and  an  admittance  thereon.  With 
regard  to  mortgages,  they  must,  by  this  fifth  section, 
be  entered  on  the  Records  within  six  months,  and 
after  five  years  the  mortgagee  must  be  admitted  and 
pay  a  fine.  The  object  of  that  Act  was  to  prevent 
alienations  to  the  prejudice  of  the  rights  of  the  Lord, 
and  it  was  passed  to  settle  doubts  which  at  that  time 
had  arisen  between  the  Lord  and  the  tenants  arising 
out  of  the  construction  put  on  the  Act  of  Tynwald 
of  the  24th  of  June,  1645  (6),  respecting  the  right  of 

(a)  Mill's  "  Stat.  Laws  of  the  Isle  of  Man,"  pp.  166,  861  (edit 

isai). 

(6)  Miirs  *•  Stat.  Laws  of  the  Isle  of  Man."  p.  106  (edit  1821). 
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succession  of  tenants,  and  according  to  the  provisions  1857. 
of  that  Act  the  practice  has  been  to  require  the  entry  boabdmah 
of  all  alienations  on  the  Court  Rolls.  In  Johnson's  ^  ^• 
"  Junsprudence  of  the  Isle  of  Man,"  p.  37,  the  form 
of  such  entry  is  given.  Now,  the  Act  of  1645  re- 
quired the  consent  and  confirmation  of  the  Lord  to 
any  alienation  by  the  tenant.  That  requirement  is 
not  repealed  by  the  Act  of  Settlement  of  1 703,  and 
as,  therefore,  the  rights  of  the  Duke  of  Athol,  the 
former  Lord  of  the  Manor,  are  now  vested  in  the 
Crown,  the  sanction  of  Her  Majesty  to  the  alienation 
was  necessary.  There  never  has  been  any  attempt 
to  give  eflFect  to  equitable  mortgages  in  the  Isle  of 
Man,  they  have  always  been  dealt  with  as  legal  rights. 
—  [The  Lord  Justice  T^Arner :  In  Bimie  v.  Cay  stile  (a) 
the  effect  of  the  Act  of  the  Settlement  of  1703,  with 
respect  to  mortgages,  was  considered.]  — Another 
ground  of  objection  on  this  head  is,  that  one  te- 
nant only  can  be  admitted  upon  an  alienation  on  the 
Court  Rolls.  These  grantees,  therefore,  could  not 
be  admitted. — [The  Lord  Justice  Knight  Bruce  : 
If  equitable  interests  are  recognized,  the  fact  of  a 
single  tenant  only  being  admitted,  may  be  consistent 
with  the  equitable  rights  of  the  others,  but  it  ap- 
pears harsh  law  to  say  that  two  persons  cannot  be 
admitted  at  the  same  time.] — The  next  objection  rests 
upon  the  form  of  the  notes.  Now,  the  Common  law 
of  England  has  been  adopted  as  the  Common  law  of 
the  Island  in  all  matters  of  general  jurisprudence.  By 
the  law  of  England,  a  promissory  note  made  payable 
in  the  alternative,  either  in  cash  or  notes  of  the  Bank 
of  England,  has  been  held  invalid.  Exp.  Imeson  (b). 
Exp.  Davison  (c).     The  instruments  issued  by  Henry 

(a)  9  Moore*8  P.  C.  Cases,  303.      (h)  2  Rose's  Bank.  Cases,  S25. 
(c)  1  Back's  Bank.  Cases,  31. 
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1867.       Holmes f  John  Holmes  and  James  Holmes  were  not 
BoARDicAir    cash  notes,  or  Bankers'  notes,  sach  as  they  were  aa(ho« 

QirATM  ^^^®^  *^  ^^*"^  ^y  ^^^  several  licences,  and  were  not 
transferable  or  negotiable  instruments,  and  were,  we 
contend,  wholly  invalid.  The  object  of  the  Bankers' Act 
of  1817  was  to  provide  negotiable  notes  that  shoold 
pass  from  hand  to  hand  and  form  part  of  the  currency 
of  the  Island. — [The  Lord  Justice  Turner:  The  Act 
was  passed  to  secure  payment  of  the  notes  issued  by 
the  Bankers,  to  the  persons  who  should  be  holders  g( 
the  notes.  It  would  be  difficult  to  say  that  the 
Bankers  would  be  free,  because  they  issued  notes  that 
were  invalid.] — Notes  in  the  form  of  those  in  question 
were  not  authorized  by  the  Banking  Act  of  1817;  the 
words  and  form  required  by  that  Act  have  not  been 
followed*  If,  then,  they  are  not  valid  and  transfer- 
.  able,  they  are  not  promissory  notes  within  the  meaning 
of  the  Act.  The  words  of  the  Act  are,  ''  paying  the 
full  value  in  gold,  silver  coin  of  the  legal  correocy 
of  Great  Britain,  promissory  notes  of  the  Bank  of 
England,  or  by  direct  Bills  of  Exchange  on  lAfndon, 
at  a  date  not  exceeding  two  months."  But  the 
notes  issued  were  in  these  words,  '^  to  pay  one  pound 
British  in  Bank  notes,  or  Bills  on  London/*  To  pay 
in  what  Bank  notes  ?  It  is  not  said  they  are  to  be 
in  Bank  of  England  notes.  That  cannot  be;  £5 
notes  are  the  lowest  now  allowed  bv  law  to  be  issuedj 
neither  can  it  be  in  any  BiUs  on  London^  withotit  limit 
as  to  the  time  they  have  to  run,  and  whether  they 
were  direct  on  London,  or  not.  There  is  neither  time 
nor  place  mentioned,  in  connection  with  the  notes,  in 
which  they  are  to  be  paid.  Another  ground  of  objec- 
tion is,  that  by  the  dealings  of  John  Holmes  and  James 
Holmes,  after  the  decease  of  Henry  Holmes,  all  the 
notes  issued  by  the  firm  of  Henry,  John  and  James 
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Holmes  were  taken  up  and  discharged.  The  business  1867. 
between  the  years  1848  and  1853  was  carried  on  with 
the  old  notes.  The  issue  was  at  one  time  £25,000,  but 
the  circulation  of  the  Bank  amounted,  as  the  evidence 
shows,  to  nearly  £100,000  a-year.  The  case  must  be 
considered  as  though  Henry  Holmes  had  given  secu* 
rity  singly  for  the  payment  of  these  notes;  and  then  the 
notes  having  been  brought  in  after  the  death  of  Henry 
Holmes  and  dischai^ed,  were  re-issued  by  the  remain- 
ing two  partners,  and  became  the  notes  of  the  sur- 
vivors, and  were  not  the  notes  of  the  three  original 
partners. — [The  Lord  Justice  Knight  Bruce:  Then 
you  contend  that  every  one  of  the  notes  that  came 
into  the  Bank  after  the  death  of  Henry  Holmes  was, 
for  the  present  purpose,  cancelled  ?] — Yes.  Bartrum 
V.  Caddy  (a),  Lazarus  v.  Cowie  (6).  The  two  sur- 
vivors could  not  re-issue  these  notes  according  to 
true  intent  of  the  security.  That  deed  must  be  con- 
strued strictly;  the  word  "they"  in  it,  cannot  be 
construed  to  mean  '*  one  or  more  of  them.'*  The 
notes  are  the  notes  of  the  three,  and  the  security  is 
of  the  three ;  indeed  the  decree  appealed  from  pro- 
ceeds upon  that  hypothesis.  The  Court  declared  that 
the  dates  of  the  notes  are  primd  fade  evidence  of 
these  issues,  and  that  such  issues  were  anterior  to  the 
death  of  Henry  Holmes ;  we  submit,  therefore,  that 
none  of  these  notes  come  within,  or  are  covered 
by,  the  Bond.  No  evidence  has  been  given  that  any 
single  note  came  back  to  the  Bank.  There  can  be 
no  relief,  as  three  years  have  elapsed  ;  so  the  Island 
Limitation  Act  of  1738  is  conclusive.  The  third 
ground  of  objection  is,  that  the  Clerk  of  the  Rolls 
and  the  Receiver-General  of  the  Island  not  being  corr- 

(a)  9  Ad.  &  £IL  275.  {b)  3  Q.  Ben.  Bep.  469. 
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1867.  porations  sole,  the  estate  and  interest  of  McHutchin 
BoARDMAN  ^^^  Quirky  in  the  land  and  premises  comprised  in  the 
mortgage  Bond  and  security,  did  not  devolve  upon  or 
pass  to  the  Respondents  as  their  successors  in  the 
respective  offices,  so  as  to  entitle  them  to  be  Plain- 
tiffs in  this  suit. — [The  Lord  Justice  Knight  Bruce: 
If  you  were  successful  on  this  point  it  would  not 
benefit  the  Appellants,  as  it  would  only  occasion  a 
new  suit  by  other  parties.] — The  Appellants  then 
abandoned  this  objection. 

Mr.  Cairns,  Q.  C,  Mr.  E.  F.  Smith,  and  Mr. 
Maude,  for  the  Respondents. 

As  to  the  first  point  raised  by  the  Appellants  that 
there  was  a  failure  to  comply  with  the  provisions  of 
the  Act  of  Settlement  of  1703,  in  not  having  the 
deed  of  mortgage,  Bond  and  security  entered  on  the 
Court  Rolls  and  admittance  thereon ;  and  that  such 
non-compliance  rendered  it  invalid  ;  our  answer  is, 
that  the  deed  was  published  in  the  Rolls  Ofllce,  and 
ordered  to  be  recorded,  which  was  done  in  the  proper 
registry  of  the  Island,  and  that  is  the  "  Record"  men- 
tioned in  the  Act  of  1847,  namely,  the  general  Registry 
of  the  Chancery  Court  in  the  Island.  By  that  deed 
and  Bond,  the  lands  and  hereditaments  charged  were 
vested  in  the  Respondents,  as  successors  in  office  of 
the  grantees  ;  the  Respondents  being  capable,  by  the 
law  of  the  Island,  of  taking  by  transmission  as  such 
successors  the  securities  granted,  without  any  allow- 
ance or  confirmation  of  the  deed  in  question  by  the 
Lady  or  other  officer  of  the  Manor.  No  law  has 
been  cited  or,  indeed,  could  be,  which  requires  any 
such  confirmation  or  allowance  to  render  the  grant 
valid,  nor  does  the  want  of  entry  on  the  Court  Rolls 
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affect  the  validity  of  the  grant.  The  relative  rights  1867. 
of  the  LfOrd  and  tenants  are  regulated  by  the  Act  Boardmav 
of  Settlement  of  1703,  which  is  the  Magna  Charta  of  Qp^ii^j. 
the  Island,  and  if  a  tenant  refuses  to  have  his  name 
entered,  he  may,  by  the  eleventh  section  of  that  Act, 
be  fined,  but  that  has  reference  only  to  the  rights 
of  the  then  Lord,  and  not  to  any  question  arising 
between  the  grantor  and  the  grantee.  The  power  of 
alienation  by  a  tenant,  however,  is  left  untouched  by 
that  Act,  and  the  provision  respecting  incumbrances 
evidently  refers  to  the  Registry  of  the  Island,  as  the 
word  ''Record"  is  used.  Without  going  into  the 
question  of  an  equitable  charge,  which  was  quite  un- 
touched by  the  Appellants,  yet  it  is  open  to  the  Re- 
spondents to  contend  there  was  an  equity. — [The 
Lord  Justice  T\jtmer :  Is  there  any  recognition  in  the 
Island  of  equitable  mortgages?] — No  case  has  oc- 
curred. There  may  be  a  contract  with  respect  to  title 
deeds,  which  can  be  enforced  in  the  Court  when  all 
the  requirements  of  the  Act  had  been  complied  with. 
Christian  v.  Goldie  (a),  and  Birnie  v.  Cay  stile  (6), 
treats  of  an  equity  of  redemption,  and  shows  that  equit- 
able principles  are  acted  upon  in  the  Island.  The  ob- 
jection to  the  want  of  confirmation  by  the  Lady  of  the 
Manor,  as  required  by  the  Act  of  T)/nwald  of  1 645,  is 
untenable ;  such  confirmation  was  repealed  by  the 
Act  of  Settlement  of  1 703,  which  is  now  the  basis  of 
the  tenures  in  the  Island.  So  again,  with  regard  to  the 
argument  that  only  one  tenant  could  be  admitted. 
Alienation  is  not  restricted  to  one ;  there  is  nothing 
in  the  Act  of  Settlement  to  make  an  alienation  to 
more  than  one  person  void.   It  was  next  insisted,  that 

(a)  a  Moore's  P.  C.  Cases,  226.    (b)  9  Moore's  P.  C.  Cases,  303. 
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1857.  from  the  form  of  the  notes,  they  were  not  negotiable 
at  all  by  the  law  of  England,  and,  therefore,  not  good 
notes  by  the  Manx  law,  and  that  the  security  con-> 
templated  negotiable  notes  only.  We  admit  they  are 
not  valid  promissory  notes  nnder  the  Statute,  3rd  k 
4th  Anne,  c.  9 ;  but  onr  answer  is,  that  the  English 
law,  and  cases  relied  upon  on  this  point,  do  not  apply* 
as  the  notes  were  made  payable  in  the  moda  reqmred 
by  the  Island  Banking  Acts  of  1817  and  1836,  and 
were  negotiable  according  to  the  Common  law  of  the 
Island,  and  within  the  covenants  of  the  deed  of  niort* 
gage.  Bond  and  security.  Tufnell  v.  Constable  (a). 
To  admit  such  an  objection  would  be  fatal  to  the  wlnsie 
circulating  currency  of  the  Island,  for  at  this  moment 
all  notes  in  circulation  are  in  this  form.  The  Appd- 
lants'  argument  assumes  that  the  Common  law  of 
England  and  the  Isle  of  Man  are  the  same.  That  is  a 
fallacy ;  if  anything,  the  Manx  law  has  a  greater  affinity 
with  the  law  of  Scotland.  In  the  Manx  Courts  both  law 
and  equity,  as  in  the  Scotch  Courts,  are  administered. 
Instruments  under  seal,  which  we  term  specialties,  are 
not  known  in  the  Island ;  thus,  Bonds  and  mortgages 
are  merely  under  hand.  Fayle  v.  Ray  {b).  The 
cases  referred  to  on  this  part  of  the  argument  are  fiot 
in  point.  Exp.  Imeson  (c)  was  a  mere  proof  in  bank- 
ruptcy, and  Exp.  Davison  {d)  turned  upon  the  ibnn 
of  an  action,  whether  it  could  be  admitted  to  proof  in 
bankruptcy.  Here  the  notes  are  assignable  by  the 
law  of  the  Island.  The  next  point  the  Appellaats 
raise  is,  that  the  notes  have  been  satisfied,  even  if  they 

{a)  7  Ad.  &  Ell.  798. 

(6)  Bluett's  Advocates'  Note  Book,  30. 

(c)  2  Rose's  Bank.  Cases,  235.       {d)  1  Buck's  Bank.  Cases,  81. 
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were  authorized  by  the  terms  of  the  licence  and  the  ^^ 
security.  This  objection  involves  two  questions,  one 
of  fact,  as  to  the  re-issue  of  the  notes,  and  the  other 
of  law,  as  to  the  consequences  of  such  re-issue.  The 
burden  lies  on  the  other  side  to  prove  that  the  notes 
had  oome  in,  and  the  amount  paid.  Surely  those 
who  having  taken  these  notes  in  the  usual  course  of 
business,  and  have  them  still  in  their  hands,  are  not 
bound  to  prove  their  case.  The  decree  puts  this 
point  fairly  enough.  The  date  of  each  note  being 
before  the  death  of  Henry  Holmes^  was  prima  facte 
evidence  of  the  date  when  it  was  is^ied.  Potez  v. 
Glossep  (a),  and  Morgan  v.  Whitmore  (b),  are  autho« 
rities  which  establish  that  the  date  of  an  instrument 
is  prima  faeie  evidence  of  the  date  of  its  issue,  but 
we  submit  in  that  respect  the  decree  was  too  narrow 
in  confining  the  case  to  the  issue  by  the  three  co« 
partners,  and  ought  to  be  altered,  for  the  deed  of 
mortgage,  Bond  and  security  must  be  construed  to  be 
applicable  to  issues  by  the  three  copartners,  and  great 
injustice  would  be  done,  if  the  words  of  the  condition 
of  this  deed  are  not  to  be  construed  distributively.  The 
security  given  is  available  to  secure  payment  of  all 
notes  to  be  issued  by  the  firm  of  Messrs.  Holmes,  or 
any  one  or  more  of  the  partners  carrying  on  the  ba« 
siuess  of  the  firm. 

Mr.  TV.  M.  Jamesy  Q.  C,  in  reply. 

It  was  absolutely  necessary  to  have  the  deed  of 
mortgage,  Bond  and  security  entered  cm  the  Holla  of 
the  Manor ;  the  very  object  of  the  Act  of  Settlement 
of  1 703  was,  that  no  alienation  should  be  valid  unless 
it  was  enrolled ;  as  a  private  conveyance  would  de« 

(a)  2  Exeb.  Bep.  3^91.  (6)  6  EsdL  Rep.  710. 
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1867.  prive  the  Lord  of  the  fruits  of  his  manorial  rights. — 
[The  Lord  Justice  Turner :  That  Act  does  not  make 
the  mortgage  void.] — We  admit  that  prima  facie  the 
date  of  a  document  is  evidence  of  its  issue,  and, 
therefore,  of  its  existence  at  the  period  indicated  by 
the  date.  Next,  as  to  construing  the  security  dis- 
tributively,  so  as  to  make  a  security  by  three  co- 
partners to  be  a  security  of  two  or  only  one,  that,  we 
submit,  is  contrary  to  all  principles  of  law.  Suppose 
A.  had  made  his  property  a  security  for  the  firm,  and 
died.  The  partnership  would  thereby  be  at  an  end. 
It  cannot,  in  such  a  case,  be  said  that  a  security  given 
for  three  partners  would  continue  to  be  a  security  for 
notes  issued  not  by  three,  but  a  partnership  of  two, 
of  which  A.  was  not  a  member.  The  securitv  cannot 
be  read  except  as  a  security  for  the  notes  of  the  three 
partners. 

22ndJuiy,        Their  Lordships'  judgment  was  now  pronounced 

18A7.  1 

by 

The  Lord  Justice  Turner. 

In  this  case,  Henry  Holmes^  John  Holmes  and 
James  Holmes^  for  many  years  previous  to  the  year 
1844,  and  thenceforth  until  the  death  of  Henry 
Holmes^  carried  on  the  business  of  Bankers,  in  part- 
nership together,  at  Douglas^  in  the  Isle  of  Man. 

By  a  law  of  the  Island,  passed  in  the  year  1817, 
and  intituled  "  An  Act  to  prevent  the  negotiation  of 
promissory  notes  and  Inland  Bills  of  Exchange 
within  the  said  Isle,  under  a  limited  sum,"  it  was 
enacted,  amongst  other  things,  as  follows: — **And 
be  it  further  enacted  that  from  and  after  the  pro- 
mulgation of  this  Act,  no  person  or  persons  shall 
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make  and  issue  any  bills,  notes,  or  other  negotiable  it^^r. 
paper  or  instrument  whatever,  for  the  payment  of  Boasdmav 
20*.  British  or  upwards,  by  way  of  a  circulating  quj^^lb 
medium,  without  the  licence  of  the  Governor  or 
Lieutenant-Governor  and  Council  of  the  said  Isle 
for  the  time  being,  to  be  granted  or  refused  at  their 
discretion,  under  penalty  of  £50  for  every  such  bill, 
note,  or  other  instrument  issued  contrary  to  this 
Act ;  which  licence  shall  remain  in  force  for  one  year 
only,  and  be  renewable  from  year  to  year,  at  the  dis- 
cretion of  the  said  Governor  or  Lieutenant-Governor 
and  Council."  The  Act  then,  after  imposing  a  fee  for 
the  granting  of  every  licence,  provides  that  it  is  not 
to  be  construed  to  extend  to  prevent  '*  the  making  or 
passing  of  notes  or  bills  of  any  amount  without  a 
licence,  so  as  the  same  be  done  in  the  common  and 
ordinary  course  of  trade  or  business,  and  not  in  the 
way  of  cash  notes  or  bills,  or  Bankers'  notes  orbills.'^ 
And  then  the  Act  proceeds  thus :  "  And  be  it  further 
enacted,  that  every  such  Banker  or  Bankers  as  afore- 
said shall  be  bound  to  take  up  and  pay  all  such  notes 
or  other  negotiable  paper  or  instruments  whatever 
made  and  issued  by  them,  or  any  of  them,  within  the 
said  Isle,  by  paying  the  full  value  in  gold,  silver  coin 
of  the  legal  currency  of  Great  Britain^  promissory 
Qotes  of  the  Bank  of  England,  or  by  direct  bills  of 
exchange  on  London,  at  a  date  not  exceeding  two 
months." 

In  pursuance  of  this  Act  the  three  Messrs.  Holmes 
applied  for  and  obtained  a  licence,  by  which  they 
were  licenced  to  make,  and  issue,  and  keep  in  circu- 
lation, cash  notes,  or  Bankers'  notes  of  the  value  of 
20^.  British,  each ;  and  this  licence  was  renewed  to 
them  from  year  to  year.     The  amount  of   notes 

VOL.  XI.  8 
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1867.  authorized  by  the  renewed  licences  varied  in  differeai 
BoABBiux  years.  In  some  years  the  renewed  licence  extended 
QuA¥WL  ^^  ^^  ^  ^^  authorize  the  issue  of  notes  to  the 
amount  of  £25,000«  By  the  licence  which  was  in 
force  at  the  time  of  the  death  of  Henry  Hobnei^ 
notes  to  the  amount  of  £12,000  only  were  authorized 
to  be  issued.  Henry  Holmes  died  on  the  16th  of 
January,  1848.  After  his  death,  John  Holmes  and 
James  Holmes  continued  to  carry  on  the  business 
in  partnership  together,  until  the  death  of  John 
Holmes.  In  the  month  of  November ^  1848,  a  new 
licence  was  granted  to  John  and  James  Hobnes^  to 
make  and  issu6,  or  have  and  keep  in  circulatioDi 
cash  notes  or  bank  notes  of  the  value  of  20^.  each, 
and  to  the  extent  of  £12,000.  This  licence  was  aUo 
renewed  to  John  and  James  Holmes^  from  year  to 
year ;  but  the  amount  of  notes  authorized  by  it  was, 
in  the  year  1849,  reduced  to  £10,000,  and  so  con- 
tinued until  the  death  of  John  Holmes.  John  Holmes 
died  on  the  22nd  of  October^  1853;  at  the  time  of 
his  death  an  application  was  pending  for  a  renewed 
licence  to  John  and  James  Holmes  to  issue  notes  for 
the  ensuing  year  to  the  amount  of  £8,000 ;  and  on 
the  28th  of  October ,  1 853,  some  days  after  the  death 
of  John  Holmes,  a  renewed  licence  was  issued,  by 
which  he  and  James  Holmes  were  purported  to  be 
licenced  to  make  and  issue,  or  have  and  keep  in  cir- 
culation, notes  of  the  value  of  20^.  each,  to  the  extent 
of  £8,000.  James  Holmes,  however,  died  ou  the  7th 
of  November,  1853,  very  shortly  after  the  grantiogof 
this  licence. 

Upon  the  granting  of  the  licences  and  renewed 
licences  to  which  we  have  referred,  security  have 
been  required  by  the  Government  of  (he  Islmd  £v 
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the  payment  of  the  notes  which  were  authorized  to  1B57. 
be  issued.  It  does  not  seem  to  be  material  to  con«- 
sider  the  securities  on  which  the  licences  and  renewals 
anterior  to  the  year  1844  were  granted.  The  ques- 
tion to  be  decided  upon  this  appeal  mainly,  if  not 
wholly,  depends  upon  the  security  which  was  given 
in  that  year ;  that  security  was  in  the  nature  of  a 
Bond  and  mortgage,  dated  the  16th  of  November ^ 
1844.  [His  Lordship  here  read  the  instrument,  ante^ 
p.  228.] 

All  the  licences  and  renewed  licences  which  were 
granted  after  the  date  of  this  security,  except  the 
licence  or  renewed  licence  granted  in  the  year  1853, 
appear  either  to  have  been  expressed  to  be  granted 
upon  the  terms  of  the  security  remaining  in  force, 
or  to  have  been  granted  in  pursuance  of  applications 
which  referred  to  the  security,  and  imported  that 
it  was  to  be  available  for  securing  notes  to  be  issued 
under  the  licence  which  was  applied  for.  Upon  the 
occasion,  however,  of  the  licence  granted  in  the  year 
1853,  no  reference  appears  to  have  been  made  either 
to  the  security  of  1 844,  or  to  any  other  security,  ex- 
cept a  Bond  for  £200,  conditioned  for  the  notes  being 
marked  and  numbered  in  a  manner  specified  in  the 
Bond. 

Messrs.  Henry,  John  and  James  Holmes  issued 
notes  under  the  authority  of  the  licences  and  re* 
newed  licences  granted  to  them*  [His  Lordship  here 
referred  to  the  form  of  one  of  the  notes^  See  same, 
ante,  p.  232.] 

No  alteration  appears  to  have  been  made  in  the 
form  of  the  notes  after  the  death  of  Henry  Holmes. 
The  old  notes  were  continued  to  be  issued.  Indeed^ 
00  far  as  at  present  appears,  every  note  of  the  Bank 
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1857.  which  was  in  circulation  at  the  time  of  the  death  of 
BoARDMAN  James  Holmes  was  of  a  date  anterior  to  the  death  of 
QuAYLB.  Henry  Holmes.  The  transactions  of  the  Bank  ap- 
pear to  have  been  of  an  extensive  nature.  One  of 
the  witnesses,  whose  evidence  is  before  us,  and  who 
was  a  clerk  in  the  Bank  up  to  November^  1849, 
stated  that  to  the  best  of  his  belief  upwards  of 
100,000  of  their  notes  were  paid  in  and  paid  out 
annually ;  and,  in  his  cross-examination  he  explained 
this  to  mean,  not  that  the  100,000  notes  were  all 
different  notes,  but  that  the  same  notes  were  paid  in 
and  paid  out  frequently  during  the  year  to  make  up 
that  number.  Taking  this  evidence  in  connection  with 
what  has  been  stated  as  to  the  form  and  dates  of  the 
notes  issued  after  the  death  of  Henry  Holmes^  it 
must,  we  think,  be  assumed  that  many,  at  least,  of  the 
notes  which  were  outstanding  at  the  death  of  Henry 
Holmes  were  afterwards  paid  into  the  Bank  and  re- 
issued by  John  Holmes  and  James  Holmes.  There 
were,  it  appears,  only  two  Banks  in  the  Island, 
Holmes's  Bank  and  the  Bank  of  Mona^  and  great 
difficulties  having  arisen  in  consequence  of  the  death 
of  James  Holmes^  the  Council  of  the  Island  came  to 
an  arrangement  with  the  Bank  of  Mona  to  take  up 
the  notes  of  Holmes's  Bank.  Under  this  arrange- 
ment the  Bank  of  Mona  proceeded  to  take  up 
Holmes's  notes,  and,  as  appears  by  the  evidence 
before  us,  have  taken  them  up  to  the  amoimt  of 
upwards  of  £11,000.  Others  of  the  notes,  however, 
seem  to  be  still  outstanding.  In  this  state  of  cir- 
cumstances  the  Bank  of  Mona  applied  for  the  per- 
mission of  the  Lieutenant-Governor  and  Council  of 
the  Island  to  use  the  names  of  the  present  Clerk 
of  the  Rolls  and  Receiver-General  of  the  Island  (who 
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are  Ihe  successors  in  office  of  the  Clerk  of  the  Rolls        1857. 
and  Receiver-General  to  -whom  the  security  of  1844    BoaudmTh 
was  given)  in  any  proceedings  which  they  might  be      qoIjim 
advised  to  institute  upon  the  footing  of  that  security ; 
and  this  permission  having  been  granted,  they,  on  the 
25th  of  February,  1854,  filed  a  Bill  in  the  Court  of 
Chancery  of  the  Island  in  the  names  of  the  Re- 
spondents, the  now  Clerk  of  the  Rolls  and  Receiver- 
General,  against  the  personal  representative  of  James 
Holmes^  the  devisees  in  trust  of  his  real  estate  under 
his  Will,  and  their  cestui  que  trusts,  and  two  of  his 
judgment  creditors,  for  the  purpose  of  rendering  the  ^ 

security  available  against  his  estate.  The  bill  prayed 
that  by  decree  of  the  Court,  the  Defendants,  or  one 
of  them,  might  be  ordered  to  pay  to  the  Complain- 
ants the  sum  of  £30,000,  the  principal  money  of  the 
deed  of  Bond  and  security,  with  interest  thereon 
from  the  16th  day  of  November,  1844,  the  date  there- 
of, until  paid,  and  the  costs  and  charges  of  the  deed, 
with  the  costs  of  suit,  or  that  the  estate,  lands  and 
premises  given  in  security  by  the  deed,  or  a  sufficient 
part  thereof,  might  be  ordered  to  be  sold  for  payment 
of  the  sum  of  £30,000,  with  the  interest,  costs,  and 
charges  aforesaid,  with  the  costs  of  this  suit.  And 
the  Complainants  also  prayed  that  such  sum  and  in- 
terest might  be,  by  order  of  the  Court,  distributed 
amongst  the  holders  of  the  cash  notes,  or  Bankers' 
notes,  and  the  other  persons  entitled  thereto,  accord- 
ing to  their  respective  rights. 

The  grounds  of  resistance  to  the  claim  made  by 
this  bill  may  be  conveniently  stated  from  the  answer 
of  the  Defendant,  Avison,  one  of  the  Appellants.  He 
said  that  he  was  advised  and  believed  that  the  several 
lands  and  tenements  professed  to  be  granted  or  af- 
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1857.  fected  by  the  instrument  in  writing  hereinbefore  last 
in  part  set  forth,  were  divers  ancient  quarterlands 
or  farm  lands,  within,  and  parcels  of  the  Manor  of 
Mauy  holden  by  the  tenants  thereof,  from  time  to 
time,  of  Her  Most  Gracious  Majesty,  the  Lady  of  the 
Manor,  as  customary  freeholds  of  inheritance,  accord- 
ing to  the  laws  and  customs  of  the  Manor  ;  and  the 
Defendant  submitted  to  the  Court  that  the  instru- 
ments in  writing  hereinbefore  in  part  set  forth,  or 
either  of  them,  did  not  convey  to  or  vest  in  Joka 
McHutchin  and  Oeorge  Quirky  any  estate,  right,  title, 
or  interest  whatever,  in  the  lands  and  premises  pro- 
fessed to  be  granted  or  aflfected  by  such  instmments, 
or  one  of  them,  inasmuch  as  the  Defendant  had  been 
informed,  and  believed  it  to  be  true,  that  the  in* 
strument  in  writing  hereinbefore  lastly  in  part  set 
forth  was  never  made  known  to,  or  received  the  ap- 
probation, consent,  allowance  or  confirmation  of  Her 
Majesty  as  Lady  of  the  Manor  of  Afan,  or  of  any 
Steward,  Seneschal,  or  other  officer  or  officers  of  such 
Manor  having  authority  to  act  in  that  behalf,  as  the 
Defendant  was  advised  and  believed  should  have  been 
the  case,  according  to  the  laws  and  customs  of  the 
Manor.  And,  inasmuch,  also,  as  McHutchin  and 
Quirk,  or  either  of  them,  did  not,  nor  did  the  Com- 
plainants, or  either  of  them,  ever  become  tenants  or 
a  tenant  to  Her  Majesty,  in  respect  of  the  said  haU 
mentioned  lands  and  tenements,  or  any  of  them,  as 
Defendant  was  advised  and  believed,  McHutchin  and 
Qutrik,  or  one  of  them,  and  the  Complainants,  or  one 
of  them,  should  have  become,  according  to  such  laws 
and  customs;  and  the  Defendant  craved  leave  to 
have  the  same  benefit  of  such  laws  and  customs  as  if 
he  had  pleaded  the  same.    He  next  sets  out  the  fons 
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of  the  notes  issued  by  the  Holmes's^  and  submitted        iso7. 
to  the  Court  that  such  instruments  were  not  negoti- 
able  instruments,  either  at  Common  law  or  by  any 
custom  of  the  Isle  of  Man,  nor  did  such  instruments 
fall  within  the  meaning  of  the  Act  or  Acts  of  T^wald^ 
in  that  behalf  made  and  provided,  nor  was  the  issue, 
re-issue,  or  negotiation  of  such  instruments  autho- 
rized by  any  licence  granted  to  Henry  HolmeSy  John 
Holmes  and  James  Hohnes,  as  such  Bankers  as  afore- 
said, or  by  any  renewal  or  renewals  of  such  licence ; 
and  the  Defendant  craved  the  same  benefit  from  the 
Acts  of  TTynwald,  as  if  he  had  pleaded  the  same  or 
demurred  to  the  Complainants'  bill.     And  by  his 
answer  he  further  said  that  the  licence  granted  to 
Henry,  John  and  James  Holmes  expired  on  the  death 
of  Henry  Holmes ;  and  then  he  sets  out  the  licences 
granted  to  John  and  James  Hohnes  and  the  licence 
which  was  issued  after  the  death  of  John  Holmes ;  and 
the  Defendant  further  stated  that,  under  and  by  virtue 
of  the  new  licences  of  the  1 7th  day  of  November,  1848, 
and  the  28th  of  October,  1849,  and  the  several  re- 
newals of  the  latter  licence,  and  under  and  by  virtue 
of  the  new  licence  of  the  28th  of  October,  1853,  to  the 
best  of  this  Defendant's  knowledge,  information,  and 
belief,  John  Holmes  and  James  Holmes  dealt  largely 
in  business  as  Bankers,  adopted,  received,  paid,  took 
tip,  and  retired,  all,  or  the  greater  part,  of  the  instru- 
ments in  the  Complainants'  bill  called  cftsh  notes,  or 
Bankers'  notes,  which  had  been  issued  by  Henry 
Hohnes,  John  Holmes  and  James  Holmes  ;  and  for  the 
purposes  of  their  business,  and  in  order  to  meet  the 
exigencies  thereof,  they  from  time  to  time  re-issued 
many  of  such  instruments  by  virtue  and  according 
to  the  terms  of  the  new  licences  granted  to  John 
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1867.  Holmes  and  James  Holmes  as  aforesaid ,  or  one  of 
such  licences,  and  not  in  pursuance  of  the  original 
licence  granted  to  Henry  Holmes^  John  Holmes  and 
James  Holmes.  And  the  Defendant  by  bis  answer 
admitted  that  John  Holmes  departed  this  life  on  the 
22nd  day  of  October ,  1853,  and,  after  bis  decease, 
James  Holmes  alone  continued  to  deal  as  a  Banker 
in  Douglas  aforesaid,  on  his  own  account,  up  to  the 
time  of  his  death,  which  took  place  on  the  7th  of 
November^  1853,  and  issued  and  re-issued  many  of 
the  last-mentioned  instruments  for  similar  purposes, 
James  Holmes  making  such  issues  and  re-issues  under 
the  last  new  licence  of  the  28th  of  October ,  1853, 
granted  to  John  Holmes  and  James  Holmes  as  afore- 
said ;  and  the  Defendant  submitted  that,  even  if  the 
Court  should  be  of  opinion  that  the  aforesaid  instru- 
ments, or  pretended  deed  of  Bond  and  security,  did 
convey  to,  or  vest  in,  McHutchin  and  Quirky  or  either 
of  them,  any  estate,  right,  title  or  interest  in  or  to  th6 
lands  and  tenements  professed  to  be  granted  by  such 
instruments,  or  one  of  them,  the  same  or  the  pre- 
tended deed  of  Bond  and  security  did  not  apply 
to  the  first-mentioned  new  licence,  the  secondly- 
mentioned  new  licence,  or  the  several  renewals 
thereof,  or  the  last-mentioned  new  licence  granted  to 
John  Holmes  and  James  Holmes,  as  such  Bankers  as 
aforesaid.  And  the  Defendant  denied  that  Henry 
Holmes,  John  Holmes  and  James  Holmes,  or  some  or 
one  of  them,  did  not,  as  alleged  in  the  Complainants' 
bill,  take  up,  pay  and  discharge  the  instruments  in 
such  bill  called  cash  notes,  or  Bankers'  notes,  and 
stated  in  such  bill  to  have  been  issued  and  kept  iu 
circulation  by  them,  and  that  the  larger  or  any  part  of 
such  instruments  was  still  unpaid ;  but  on  the  contrary 
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that  the  Defendant  was  informed,  advised,  and  be-  18^7. 
lieved,  that  all  or  the  greater  part  of  such  instruments  Boardmar 
have  long  since  been  taken  up,  paid  oflf,  retired,  dis-  q^l'^j^ 
charged,  or  satisfied,  in  terms  of  the  Act  provided  in 
that  behalf,  and  according  to  the  terms  of  the  original 
licence  and  the  renewals  thereof,  through  or  by  reason 
or  means  of  the  dealings  therewith  of  John  Holmes 
and  James  Holmes^  jointly  acting  under  and  by  virtue 
of  the  several  licences  and  renewals  of  such  licences, 
granted  to  them  as  Bankers  on  their  own  account,  or 
of  James  Holmes  alone  acting  as  aforesaid.  And  the 
Defendant  further  said  he  had  been  informed  and  be- 
lieved that  at  the  time  of  the  death  of  James  Holmes, 
few,  if  any,  of  the  cash  notes,  or  Bankers'  notes  were 
in  circulation  pursuant  to  the  original  licence  granted 
to  Henry  Holmes^  John  Holmes^  and  James  Holmes^ 
or  any  renewal  thereof.  And  the  Defendant  further 
answered,  that  he  had  been  informed  and  believed  that 
a  large  number  of  instruments  of  the  nominal  value  of 
one  pound  each,  bearing  the  names  of  Henry  Holmes^ 
John  Holmes  and  James  Holmes,  and  which  Defen- 
dant believed  were  part  of  the  instruments  called  in 
the  Complainants'  bill,  cash  notes,  or  Bankers'  notes, 
but  incorrectly  stated  in  such  bill  to  have  been  issued 
by  Henry  Holmes,  John  Holmes  and  James  Holmes, 
were  shortly  after  the  decease  of  James  Holmes 
presented  for  payment  at  the  Banking  office,  formerly 
of  Henry  Holmes,  John  Holmes  and  James  Holmes,  by 
persons  in  whose  hands  the  same  were,  but  the  Defen- 
dant could  not  state  whether  such  persons  were  the 
original  holders  of  such  instruments  or  not,  and  such 
instruments  were  refused  payment.  And  that  the 
Defendant  had  been  informed  and  believed,  that  many 
of   such   instruments  as  last  described  were  also, 
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1857.        some  time  after  the  death  of  James  Holmes^  presented 
BoAEwiZr  for  payment  to  the  Defendant,  Harris,  in  his  capacity 
QalrjM       ^^  Defendant  believed)  of  administrator  of  the  per- 
sonal estate  of  James  Holmes,  by  persons  being,  as 
this  Defendant  was  informed  and  believed,  not  original 
holders  of  the  instruments,  and  which  last-mentioned 
instraments  the  Defendant  has  been  informed  were 
refused  payment,  and  that,  amongst  the  instruments 
so  presented  was  a  large  number  (but  what  number 
in  particular  the  Defendant  could  not  set  forth  to  his 
belief  or  otherwise),  which  the  Defendant  has  been 
informed  and  believed  were  held  by  the  Directors  and 
Company  of  the  Bank  of  Mona,  but  which  had  not 
been  issued  to  the  Directors  and  Company  of  the 
Bank  of  Mona,  by  Henry  Holmes,  John  Holmes  and 
James  Holmes,  and  that  the  Defendant  had  been  in- 
formed and  believed  that  the  greater  part  of  such  last- 
mentioned  instruments  were  received  by,  or  came  to 
the  hands  of,  the  Directors  and  Company  of  the  Bank 
of  Mona  after  the  decease  of  James  Holmes  as  afore- 
said, who  survived  Henry  Holmes  and  John  Holmes  as 
before  mentioned.    The  answer  also  insisted  that  the 
interests  of  Messrs.  McHutchin  and  Qtttrft,in  the  pro- 
perty comprised  in  the  security  of  1844,  if  they  took 
any  interest  in  it,  did  not  pass  to  the  Plaintiflb  ;  and 
the  Island  Statute  of  Limitations Js  likewise  set  up: 
but  the  first  of  these  two  latter  objections  was  waived, 
and  the  other  of  them  abandoned  in  the  course  of  the 
argument  before  us. 

At  the  hearing  of  the  cause  the  following  decree 
was  pronounced  on  the  1 0th  and  1 1  th  days  of  Jwm^ 
1856,  by  the  Court  of  Chancery  of  the  Island: — 
"This  Court  is  of  opinion  that  the  property  given 
in  security  in  and  by  the  deed  of  Bond  and  security 
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of  the  1 6th  of  November ^  1844,  is  liable  to  the  extent  1867. 
of  the  Bond  for  the  cash  notes,  or  Bankers'  notes 
issued  by  Henry  Holmes,  John  Holmes  and  James 
Holmes y  and  now  in  the  hands  of  bond  fide  holders, 
and  that  the  date  of  each  note  (being  anterior  to 
the  death  of  Henry  Holmes)  is  prima  facie  evidence 
that  such  note  was  issued  by  the  three  partners,  and 
the  same  is  so  ordered  and  decreed  accordingly.  And, 
it  is  hereby  referred  to  the  Clerk  of  the  Rolls  to 
ascertain  the  amount  of  such  notes  now  outstanding, 
and  also  to  report  whether  the  whole  or  what  portion 
of  the  different  properties  given  in  security  is  neces- 
sary to  be  sold  for  the  payment  of  such  notes,  and 
in  what  order ;  and  report  the  same  to  this  Court 
with  all  convenient  speed.'' 

The  present  appeal  was  brought  by  the  devisees  in 
trust,  under  the  Will  of  James  Holmes,  from  the 
above  decree.  The  points  on  which  the  Appellants 
insisted  in  the  argument  before  us  were  in  substance 
those  which  have  been  stated  from  the  answer  of  the 
Appellant,  Avison.  The  first  question,  therefore, 
which  we  have  to  determine,  is,  whether  the  instru- 
ment of  1844  passed  to  Messrs.  McHutchin  and  Q^irk 
any  estate  or  interest  in  the  lands  which  are  purported 
to  have  been  granted  by  it.  The  Appellants  insisted 
that  it  did  not,  upon  three  grounds :  first,  that  the  in- 
strument never  received  the  approval  of  Her  Majesty, 
in  whom  the  Lordship  of  the  Island  is  vested;  secondly, 
that  neither  Messrs.  McHutchin  and  Quirk,  nor  the 
Respondents,  their  successors  in  office,  nor  any  of 
them,  ever  became  tenants  to  Her  Majesty  in  respect 
of  the  lands  comprised  in  the  instrument;  and, 
thirdly,  that  the  instrument  purports  to  be  a  grant 
in  favour  of  two  persons,  and  that  the  laws  of  the 
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1857.        Island  do  not  permit  such  a  grant;  a  point,  it  maybe 
BoARDMAN     observed,  which  is  not  referred  to  in  the  answer. 
QuAYLB  ^^^  ^^^^  ^^  these  grounds  rests  upon  an  Island  Act 

of  the  year  1645,  by  which  it  was  enacted  that  no  per- 
son should  have  power,  by  virtue  of  certain  grants,  or 
of  certain  agreements  therein  mentioned  (and  which 
their  Lordships  assume,  but  without  meaning  so  to  de- 
cide, affected  all  the  lands  in  the  Island),  but  according 
to  the  usual  and  customary  laws  of  the  Island,  namely, 
as  to  farm  and  quarterlands  to  descend  in  manner 
therein  mentioned,  '*  except  it  be  by  gift,  grant,  or 
assignment,  in  case  of  poverty,  or  for  or  upon  some 
other  just  cause  or  reason,  and  the  same  made  known, 
approved  by,  and  consented  unto  by  the  Lord  of  the 
Island,"  and  that  all  manner  of  grants  to  the  con- 
trary shall  be  utterly  void  and  of  no  effect ;  but,  after 
the  passing  of  this  Act,  and  in  the  year  1703,  another 
Act  of  the  Island  was  passed  *'  For  the  perfect  settling 
and  confirmation  of  the  estates,  tenures,  fines,  rents, 
suits,  and  services  of  the  tenants"  of  the  Lord  within 
the  Island;  and  upon  examining  the  provisions  of 
that  Act,  we  are  fully  satisfied,  that,  after  it  came  into 
operation,  the  Act  of  1645,  so  far  as  it  rendered  the 
consent  of  the  Lord  necessary  to  alienation,  could  no 
longer  be  in  force.  The  Act  of  1 703  was  plainly  in- 
tended fully  to  define  and  regulate  the  relations  which 
were,  for  the  future,  to  subsist  between  the  Lord  and 
the  tenants,  and  the  terms  on  which  those  relations 
were  to  be  founded.  It  prescribes  the  fines  to  be 
paid  upon  alienation ;  it  describes  what  was  to  be  ac- 
counted as  an  alienation ;  and  it  enacts  that  all  and 
every  of  the  tenants  of  the  Island,  their  and  every  of 
their  heirs  and  assigns,  should  thenceforth  quietly  and 
peaceably   hold  and  enjoy  their  lands  as  customary 
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tenants  against  the  Lord,  his  tieirs  and  assigns.     We        18^7. 
think  that,  consistently  with  the  provisions  of  this     Boabdmait 
Act,  it  could  not  have  been  held  that  the  then  tenants      quatlb. 
were  not  entitled,  upon  paying  the  proper  fines,  to 
alienate  their  lands  without  the  consent  of  the  Lord, 
and  that  the  Act  cannot  be  construed  to  have  placed 
the  future  tenants  in  any  worse  position. 

The  second  ground  of  objection  to-  the  validity  of 
the  instrument  of  1844  was,  that  the  mortgagees  were 
never  admitted  tenants  to  the  Lord ;  but,  in  our  judg* 
ment,  this  objection  is  equally  unfounded.  It  rests 
upon  the  fifth  section  of  the  Act  of  1703,  by  which  it 
is  provided  that,  if  any  tenant  who  has  mortgaged  his 
lands,  &c.,  does  not  redeem  the  mortgage  within  five 
years,  the  mortgage  is  to  be  looked  upon  as  an  alien- 
ation ;  the  mortgagee  is  to  be  admitted  ;  his  name  is 
to  be  entered  on  the  Court  Rolls ;  and  he  is  to  pay  a 
third  part  of  the  general  fine :  but  there  is  no  provision 
that  the  mortgage  shall  be  void  if  the  mortgagee  does 
not  come  in  to  be  admitted;  and  this  enactment  can- 
not, as  it  seems  to  us,  operate  further  than  to  subject 
the  mortgagee  to  a  fine  under  the  provisions  of  the 
eleventh  section  of  that  Act,  if  indeed,  it  can  operate  so 
far,  as  to  which  we  give  no  opinion.  It  was  attempted 
to  assist  the  Appellants'  argument  upon  this  part  of 
the  case  by  reference  to  the  enactment  at  the  close  of 
the  fifth  section  of  the  Act,  that  mortgages  should  be 
of  no  efifect  if  not  entered  into  the  records  within  six 
months  after  they  were  executed ;  but  this  instrument 
having  been  entered  into  the  records  of  the  Court  of 
Chancery  within  the  six  months,  we  can  give  no 
effect  to  this  argument  unless  we  are  satisfied  that  the 
Records  referred  to  in  this  part  of  the  fifth  section  of 
the  Act  are  the  Court  Rolls,  and  we  are  of  opinion 
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1857.  that  they  are  not.  The  Act  appears  to  us  to  distin- 
Bqabdmav  guish  between  the  Records  and  the  Court  Rolls  ;  and 
QuATLE  ^^  ^^^  ^'  '^^  down  that  all  deeds  whereby  lands  are 
alienated,  are  to  be  recorded  at  the  Chancery,  Conif- 
mon  law,  or  Baron  Courts.  We  think,  too,  that  this 
view  of  what  was  meant  by  the  term  "  Records"  in 
this  Act  is,  in  some  degree,  fortilSed  by  the  proyisioos 
to  be  found  in  the  Act  of  1 847,  which  was  referred 
to  in  the  argument.  We  are  of  opinion  also,  that 
the  instrument  in  question  cannot  be  held  to  be  in- 
valid in  consequence  of  the  grant  having  been  made 
m  favour  of  two  persons,  though  it  may  be  that  only 
one  could  be  admitted  upon  it.  The  provisions  of  the 
eleventh  section,  as  to  changes  of  tenants,  apply  not 
merely  to  changes  by  alienation,  but  to  changes  by 
death ;  and  surely  it  could  not  be  contended  that  if 
the  next  of  kindred  succeeded  to  the  inheritance,  and 
there  were  several  of  them,  they  would  not  all  take, 
although  one  only  might  be  entitled  to  be  adooitted. 
Their  Lordships  are  of  opinion,  therefore,  that  the 
first  point  insisted  upon  on  the  part  of  the  Appellants 
cannot  be  maintained. 

We  come  then  to  the  second  point  put  forward  by 
the  answer,  and  insisted  upon  in  the  argument  before 
us  ;  that  the  notes  issued  by  this  Bank  were  not  ne* 
gotiable,  and  that  the  issue  of  them  was  not  autho- 
rized by  the  licences.  It  may  not  perhaps  be  ne- 
cessary for  us  to  give  any  opinion  upon  the  negotiabi- 
lity or  non-negotiability  of  these  notes.  This  suit  is 
founded  not  upon  the  notes,  but  upon  the  security. 
The  object  of  the  security  was  to  ensure  payment  by 
the  Bankers  of  the  notes  which  they  might  issue ;  and 
it  may  be  sufficient  to  say  that  the  notes  were  issued 
by  them ;  that  they  were  issued  pursuant  to,  cnr,  in 
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other  words,  in  pursuance  of,  the  licence ;  and  that        i^w. 

they  were  issued  according  to  the  terms  of  the  licencci 

the  licence  stipulating  only  for  the  value  of  the  notes 

and  the  extent  of  the  issue.     We  do  not,  however, 

desire  to  dispose  of  this  case  upon  so  narrow  a  ground. 

We  think  it  right  to  state  that,  looking  to  the  state  of 

the  circulation  in  the  Island  at  the  time  when  the  Act 

of  1817  was  passed,  and  to  the  provisions  of  that  Act, 

the  notes  in  question  were,  in  our  opinion,  negotiable 

notes  within  the  meaning  of  that  Act. 

No  other  notes  were  at  any  time  issued  by  these 
Bankers,  and  we  cannot  suppose  that  the  licences 
which  were  issued  would  have  been  annually  renewed 
if  the  notes  which  had  been  previously  issued,  and 
were  in  circulation,  had  not  been  deemed  to  be  in 
conformity  with  the  provisions  of  the  Act.  The 
English  decisions  which  were  referred  to  in  the  argu- 
ment have  not,  in  our  judgment,  any  bearing  upon 
the  case.  The  question  must  be  decided  according  to 
the  law  of  the  Island ;  and  although  the  law  of  Eng-^ 
landf  or  the  general  law  of  Merchants,  may  to  some 
extent  prevail  there,  we  do  not  think  that  it  can  so 
prevail  where  there  are  express  statutory  provisions 
applicable  to  the  subject  in  question. 

It  may  be  right  to  add  that  since  the  hearing  of 
this  appeal  we  have  ascertained,  from  inquiries  in  the 
Island,  that  notes  in  the  form  now  called  in  question 
have  been  current  in  the  Island  for  the  last  forty  years, 
and  that  during  that  period  there  have  occurred 
several  cases  of  insolvency  of  Bankers  in  which  such 
notes  have  been  sued  upon,  and  in  every  case  the  full 
amount  of  the  notes  has  been  recovered  and  paid  out 
of  the  security  taken  by  the  Cou  ncil  from  the  Bankers ; 
and  we  may  further  add  that  we  have  also  been  in- 
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1867.  formed  by  the  Island  authorities,  that  the  Common 
BoARDMAR  law  there  differs  in  many  points  from  that  of  England^ 
QuATLB.  ^°^»  amongst  others,  in  respect  to  promissory  notes ; 
that  there  is  no  Act  which  makes  them  negotiable, 
but  that  by  the  Courts  of  the  Island  they  have  always 
been  held  to  be  so  at  Common  law,  and  suits  have 
been  constantly  maintained  upon  them. 

There  remains  then  only  the  question  which  is 
also  raised  by  the  answer,  and  was  discussed  in  the 
argument,  whether  the  notes  which  were  originally 
issued  ^by  Henry^  John  and  James  Holmes,  and 
which  were  paid  into  the  Bank  after  the  death  of 
Henry  f  and  aftenvards  re-issued  by  John  and  James^ 
or  by  James  after  the  death  of  John,  ought  to  be 
considered  to  have  been  paid  and  discharged,  and 
not  to  be  covered  by  the  security  in  question.  In 
order  to  solve  this  question,  it  will  be  convenient  to 
consider  the  case  with  reference  to  the  different 
periods  of  the  death  of  Henry  Holmes,  of  the  death 
of  John  HolmeSf  and  the  death  of  James  Holmes. 
And  first,  with  reference  to  the  death  of  Henry 
Holmes,  we  think  that  all  the  notes  which  were 
issued  in  the  lifetime  of  Henry,  and  which  did  not 
after  his  death  find  their  way  into  the  Bank,  must 
be  covered  by  the  security  to  the  full  extent  which 
Henry,  John  and  James  Holmes  were  at  any  time 
licenced  to  issue,  to  the  extent  of  £25,000.  Notes 
so  circumstanced  would  plainly,  to  use  the  terms 
of  the  security,  be  notes  which  Henry,  John  and 
James  Holmes  had  issued  or  had  in  circulation  pur- 
suant to  their  licence  or  some  renewal  thereof.  Then 
with  reference  to  the  period  of  the  death  of  John 
Holmes,  we  think  that  John  and  James  Holmes  hav- 
ing accepted  their  licence  and  the  renewals  thereof 
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upon  the  terms  of  the  security  remaining  in  force  i857. 
(for  their  licence  and  the  renewals  of  it,  with  the  Boabdmajt 
single  exception  which  we  have  mentioned,  and  which  ouAiLE. 
does  not  appear  to  us  to  be  material,  were  either 
expressed  to  be  upon  the  terms  of  the  security 
remaining  in  force,  or  were  applied  for  upon  those 
terms),  it  could  not  be  competent  to  them,  or  either 
of  them,  to  say,  that  the  notes  which  they  issued  to 
the  extent  to  which  they  were  at  any  time  licenced 
to  issue,  that  is,  to  the  extent  of  £12,000,  were  not 
covered  by  the  security  in  whatever  form  those  notes 
were  issued.  We  think,  therefore,  that  the  notes  of 
Henry,  John  and  James  Holmes^  which  were  issued 
by  John  and  James  Holmes  after  the  death  of  Henry 
Holmes,  must  be  covered  by  the  security  to  the  extent 
of  £12,000. 

Lastly,  with  reference  to  the  period  of  the  death 
of  James  Holmes  ;  we  are  not  satisfied  that  the  notes, 
if  any,  which  were  issued  during  this  period,  can 
be  held  to  have  been  covered  by  the  security.  We 
think  that  the  better  opinion  is,  that  as  to  notes 
issued  after  the  1st  of  November,  1853,  when  the 
licence  to  John  and  Jam^s  Holmes  determined,  they 
cannot  be  so  covered.  Such  notes  could  not,  we 
think,  be  held  to  fall  within  the  licence  purported 
to  be  granted  to  John  and  James  Holmes  after  the 
death  of  John.  In  the  result,  therefore,  our  opinion 
is,  that  the  security  must  be  taken  to  cover  all  the 
notes  which  were  issued  in  the  lifetime  of  Henry 
Holmes,  and  were  not  paid  into  the  Bank,  and  re- 
issued after  his  death,  to  the  extent  of  £25,000, 
and  all  the  notes  which  were  issued  by  John  and 
James  Holmes  after  the  death  of  Henry  Holmes, 
which  were  not  paid  into  the  Bank  and  re-issued 
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I6d7.  after  the  death  of  Jolm  Holmes.  But  theft  ariM 
BoABDMAH  this  question :  Snpposiog  it  cannot  be  asoertaitied 
when  the  several  notes  were  issued,  are  all  the  notes 
which  were  outstanding  at  the  death  of  Jama 
Holmes  to  be  taken  to  be  corered  by  the  seeurityf 
We  are  of  opinion^  that  in  the  absence  of  proof  that 
they  were  issued  after  the  1st  of  N^ember,  1853, 
they  mufiit  be  so  taken,  for  we  think  that  primd  fiicie 
it  must  be  assumed  that  all  that  was  doM,  was  rights 
fully  done^  and  we  do  not  see  how,  after  the  Ist  of 
November^  1 853,  James  Holmes  could  hare  any  author 
rity  to  issue  any  noted. 

This  being  our  view  of  the  case,  we  think  tblit 
the  decree  is  in  substance  right ;  but  we  think  that 
the  declaration,  that  the  date  of  each  laote  behig 
anterior  to  the  death  of  Henry  Holmes  is  primd  fade 
evidence  that  such  note  was  issued  by  the  three 
partners,  does  not  fully  tneet  the  case.  The  notes 
may  have  been  issued  by  the  three  partners,  and  yet 
may  not  be  covered  by  the  security.  We  think, 
therefore,  that  the  declarations  of  the  decree  ought 
to  be  altered,  and  that  it  should  stand  thus  :«^'*This 
Court  is  of  opinion,  that  the  property  given  in  ie- 
curity  in  and  by  the  said  deed  of  Bond  and  security 
of  the  16th  of  November,  1844,  is  liable  to  the  extent 
of  the  Bond  for  the  cash  noted,  or  Bankera'  nctai 
issued  by  Henry  Holmes,  John  Holmes,  and  Jetmes 
Holmes  to  the  extent  of  £25,000,  or  by  John  Holmes 
and  James  Holmes,  after  the  death  of  Henry  Holmes, 
to  the  extent  of  £12,000,  and  now  in  the  hands  af 
bond  fide  holders,  and  that  in  the  absence  of  pro<^  to 
the  contrary,  the  outstanding  notes  ought  to  be  takca 
to  have  been  issued  by  Henry  Holmes,  John  Holmei 
and  James  Holmes,  in  part  of  the  said  £25,000,  or  by 
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John  Holmes  and  Jcmes  Holmes,  in  part  of  the  Said        1957. 
£12,000/' 

We  BbaUy  therefore,  hombiy  recommend  to  Her 
Majesty  so  to  vary  the  decree ;  but  as  the  variation 
will  evidently  not  be  productive  of  any  beneficial 
result  to  the  AppdUants,  we  shall  further  recommend 
that  the  Appellanta  pay  the  costs  of  the  appeal. 


ON  APPEAL  FROM  THE  HIGH  COUET  OF 
ADMIRALTY  OF  ENGLAND. 

JottN  Battkn        .        -        -        -    Appellmt^ 

AND 

Our  SovsftEiQN  Lady  the  Qubsn,  \ 
Patrick  O'Malley,  and  Wjluam  j 
TowNSSKD,  Esq. 9  Her  Majesty's  i  Respimdents,^ 
Procurator*General,  in  Her  Office 
of  Admiralty      •        .        .        .. 

The  "Maria." 

X  HIS  was  the  case  of  a  Belgian  ship  which  left  Rio  29th  &  3oth 
Grande,  in  the  BraxUs,  on  the  27th  of  July,  1855,        '^^''' 
laden  with  a  cargo  of  hides  and  horns,  bound  to  Cork     ^^\^^' 
or  Falmouth  for  orders,  and  arrived  off  Cork  on  the     * — ^ 

If  any  doubt 
*  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  existsas  to 

the  Right  Hon.  Sir  Ed^rd  Ryan,  the  Right  Son.  The  LorJ  ^^^^p^ 

Justice  Turner,  the  Right  Hon.  Sir  John  Dodson,  the  Ra^t  Hon.  daiimd  to  be- 

Sir  William  H.  Maule,  and  the  Lord  Chief  Justice  of  the  Common  ^  ^^*!K? 

Pleas  (The  Bight  Hon.  Six  Alex«rfer  Cockbarn,  B«rt).  l^^  ^  ' 

enemT's  pto- 
perty,  tlM  nile  of  the  PriM  Goufi  iiy  that  the  Ckima&t  i^all  ^  put  to 
firiot  proof  of  ownenhip,  and  any  eircimttaiica  of  fraud  or  eoirtrivauce, 
or  attempt  at  imposition  on  the  Ooin%iai  making  out  li|«  f^^  i$  f^M 
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27th  of  October  following,  where  she  was  seized  as 
prize  by  Patrick  O^Malley,  Esq.,  the  Commander  of 
ThbQub«n.   ^^^  Majesty's  Revenue  Cutter,  Eliza^  on  suspicion  of 
being  Russian  property. 

From  the  evidence,  it  appeared,  that  just  previous 
to  the  breaking  out  of  the  late  Russian  war,  the  Rus- 
sian schooner  ^^  Maria  "  was  consigned  by  her  Russian 
owners  to  Messrs.  Sasse  &  Huger,  shipbrokers,  at 
Antwerp  in  Belgium,  and  that  subsequently  that  firm 
received  a  power  for  sale  from  her  owners.  In  ac- 
cordance with  this  power,  Messrs.  Sasse  &  Huger, 
on  the  9th  of  May,  1 854,  sold  and  executed  a  bill  of 
sale  of  The  "  Maria,''  to  the  firm  of  Messrs.  Huger 
&  Co.,  merchants  and  shipowners  at  Antwerp ;  their 
father,  Maurice  Huger,  a  cashier  and  book-keeper  in 
the  firm  of  Messrs.  Sa^se  &  Huger,  the  shipbrokers, 
signing  the  acceptation  of  the  bill  of  sale,  by  procura- 
tion for  them.  The  money  was  remitted  to  the  agent 
of  the  Russian  owners,  and  the  regular  forms  to  make 
her  a  Belgian  vessel  were  gone  through,  and  on  the 
26th  of  May,  1856,  by  a  Royal  decree  the  vessel  was 
nationalized  as  a  Belgian  ship,  and  as  owned  by,  or 
being  the  property  of,  Messrs.  Huger  &  Co.  Some  time 
after  this  purchase,  she  was  despatched  by  her  owners 
on  a  voyage  to  England,  and  whilst  at  Goole^  in  York- 
shire, in  the  month  of  September,  1854,  she  was 
seized  by  officers  of  Her  Majesty's  customs  as  being 


to  the  Claimant.    Condemnation  of  the  ship  as  enemy's  property  neces- 
sarily follows. 

A  yessel  (formerly  Russian)  was  seized  as  prize,  ^  being  enemy's 
proper^,  after  she  had  become  the  property  of  neutrals,  j^titution 
was  claimed  by  the  parties  to  whom  tne  property  in  thjp  ship  had  been 
formally  transferred  before  the  declaration  of  war.  Bield,  that  as  the 
Claimants  were  shown  to  be  invested  with  the  character  of  owners,  and 
there  beins  no  other  party  who  could  set  up  a  title  against  them,  they 
were  entitled  to  restitution,  but  under  the  circumstances,  respecting  the 
ownership,  without  costs  and  damages. 
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the  property  of  Russian  subjects.  Her  owners,  how- 
ever, upon  being  informed  of  such  seizure,  trans- 
mitted copies  of  her  bill  of  sale,  sea  pass,  certificate 
of  nationalization,  and  other  documents,  to  the  Bel- 
gian minister  at  London^  by  whom  they  were  produced 
to  the  British  Government ;  and  after  a  short  deten- 
tion.  The  ^^Maria'*  was  released,  and  in  the  same 
month  sailed  with  a  return  cargo  to  Antwerp.  In 
the  month  of  Aprils  1855,  after  several  intermediate 
voyages.  The  "  Maria  "  sailed  from  Antwerp  with  an 
assorted  cargo  for  Rio  Orande,  in  the  Brazils^  and 
thence,  in  the  month  of  July  following,  again  sailed, 
bound  to  Cork,  with  a  cargo  of  hides  and  horns.  She 
arrived  off  Cork  on  the  27th  of  October^  and  was 
again  seized,  and  proceeded  against  in  the  Admiralty 
Court.  This  second  seizure  of  The  "  Maria  "  was 
occasioned  by,  and  solely  owing  to,  a  letter  written 
to  the  Government,  by  a  witness  named  **  Smithies/' 
undertaking  in  the  event  of  a  second  seizure,  to  fur- 
nish such  information  as  would  enure  to  condemn 
the  schooner  as  prize. 

A  claim  was  put  in  by  the  Appellant  as  the  agent 
of  Huger  &  Co.,  Belgian  subjects,  and  sole  owners  of 
the  ship  and  freight.  In  the  Court  of  Admiralty,  the 
cause  was  heard,  in  the  first  instance,  upon  the  evi- 
dence of  the  captured  crew,  and  the  ship's  paper's 
alone.  And  upon  that  evidence,  it  appeared,  from  the 
evidence  of  the  Master  and  mate  in  preparatory,  on 
the  standing  interrogatories,  that  the  owners  of  the 
schooner  were,  not  Messrs.  Huger  &  Co.  of  Antwerp, 
shipowners,  on  whose  behalf  it  had  been  claimed, 
but  the  other  Antwerp  firm,  that  of  Messrs.  Sasse  & 
Huger,  shipbrokers.  It  also  appeared  that  the 
Master  had  been  appointed  by  Messrs.  Sasse  & 
Huger  acting  as  brokers  of  The  •*  Maria,''  and  that 
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he  was  uot  acquainted  with  the  ciroumstaocea  at<- 
teading  the  sale  and  purchase,  aad  coosequeatly 
ThbQitmbv.  ^^  ^®  ^^^  ownership,  of  the  schooner,  there 
being  no  BiU  of  sale  on  board.  Upon  this  dk- 
crepancy  between  the  claim  and  the  evidaooe  of  the 
Master,  as  to  the  ownership  of  The  ''  AforJa/'  the 
Judge  of  the  Admiralty  Ciourt  (The  Bight  Hon.  Dr. 
LiLshingt^n)  ordered  further  proof  (a)  as  to  the  owjaer- 
ship  of  the  schooner :  the  Claimants  tbereupcm  elected 
to  proceed  by  plea  and  proof,  and  thereby  opened  the 
case  to  further  proof  on  the  part  of  the  Crown.  An 
allegation  on  the  part  of  the  Claimaats  and  responsife 
allegation  by  the  Respondents  were  then  given  in. 

In  the  allegation  on  the  part  of  the  Claimaata^  th^ 
sale  and  purchase  of  The  *'  Maria,^*  by  the  firm  of 
Huger  &  Co.,  and  the  circumstances  attending  and 
connected  with  that  sale  and  purchase,  and  the  bi^ 
tory  and  employment  of  the  schooner  herself,  were 
pleaded ;  and  in  support  of  that  allegation,  witnesses 
were  examined.  On  the  part  of  the  Respondents, 
the  responsive  allegation  set  up  that  Messrs*  Sas^  k 
Huger t  of  Antwerp ^  and  Messrs.  Samuel  Jadlc#p«&Co., 
of  Manchester  J  salt  merchants,  or  Jame$  JackMom,  or 
Oeorge  Henry  Lord,  partner  in  that  firm,  or  one  of 
them,  were  the  true  owners,  in  moieties,  of  The 
^^Maria,^  and  liable  to  condemnation,  from  the  ex- 
istence of  English  interests  in  the  schoooer.  One 
witness  only.  Smithies,  was  examined  in  supjMUt  of 
this  allegation,  who  was  the  party  upon  whose  in- 
formation The  '^Jfaria"  had  been  a  second  tmia 
seized.  His  evidence  was  to  the  effect,  that  Messrs. 
Jackson  &  Co.,  or  James  Jojckson  and  George  Hernif 
Lord,  or  one  of  them,  were  co-owners,  in  moieties, 

(a)  See  case  reported  upon  this  point,  now.  Th^  "Muk,"  1 
Spinks's  Prize  Gases,  321. 
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of  The  '*  Maria.''  On  the  hearing  on  the  further  I8d7. 
proofs,  it  was  contended  on  behalf  of  the  Claimants,  iSj^mm 
that  the  allegation  on  their  behalf  setting  up  the  xiuQuBMr. 
ownership  of  Huger  &  Co.  in  opposition  to  that  of 
8a8$e  Si  HugeTf  was  sufficiently  proved;  and  that 
the  responsive  allegation  on  behalf  of  the  Crown, 
setting  up  that  Messrs.  Jackson  &  Co.,  or  Jmmes 
Jackson^  or  George  Henry  Lord^  or  one  of  them, 
partners  in  that  firm,  were  co-owners,  either  with 
Messrs.  Huger  &  Co.,  or  with  Messrs.  Saeee  & 
Huger^  supported  only  by  the  evidence  of  Smithies, 
was  wholly  deficient  in  proof,  and  restitution  was 
prayed  on  that  account  On  the  part  of  the  Crown, 
it  was  insisted  that  the  allegation  given  in  on  its  behalf 
was  fuUy  proved  by  the  evidence,  and  condemnation 
of  the  schooner  was  prayed  on  the  part  of  the  Crown. 
The  Judge  of  the  Court  of  Admiralty  (The  Right 
Hon.  Dr.  Lushington)  delivered  judgment  on  the  27th 
of  February,  1 857,  whereby  he  condemned  the  vessel 
as  prize,  and  as  droits  and  perquisites  of  Her  Majesty 
in  Her  office  of  the  Admiralty.  In  this  judgment  he  ex- 
pressed his  opinion,  that  the  evidence  to  establish  the 
claim  wholly  and  totally  failed,  and  that  alone  was 
the  question  he  was  called  upon  to  decide ;  that  he 
was  not  called  on  to  say  whether  Sasee  &  Huger  did 
not  really  purchase  the  vessel,  in  the  names  oi  Huger 
&  Co.,  to  evade  the  Belgian  law;  and  that  it  was 
unnecessary  to  inquire  whether  Jackson  &  Co.  had 
any  interest  in  the  vessel ;  the  law  of  Prize  being, 
as  enunciated  by  Lord  Stowell,  and  confirmed  by  un- 
deviating  practice,  that  whoever  claimed  a  ship  during 
war  must  prove  his  title  to  restitution,  by  establishing 
that  the  ship  was  the  property  of  the  person  claiming 
it.     He,  therefore,  condemned  tlie  vessel ;  observing, 
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that  there  had  been  a  determined  attempt  on  the 
part  of  the  Claimants,  to  impose  on  the  Court  that 
Huger  &  Co,  were  the  real  owners;  that  the  real 
fact  might  be,  that  Sasse  &  Huger  purchased  the 
vessel  on  their  own  account ;  and  that  as  they  could 
not  hold  the  property  by  the  Belgian  law,  they  had 
assumed  the  names  of  Huger  &  Co.  to  evade  it.  That 
Huger  &  Co.  having  made  their  claim,  they  had  sup- 
ported it  by  fraud  and  falsehood. 

From  this  sentence  of  condemnation  the  present 
appeal  was  brought. 

Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant ; 
and 

The  Queen's  Advocate  (Sir  John  Harding)^  The 
Admiralty  Advocate  (Dr.  Phillimore),  and  Mr. 
Atherton^  Q.  C,  for  the  Respondents. 

Three  questions  were  raised  and  discussed  at  the 
hearing  of  the  appeal : — 

First.  It  was  submitted  by  the  Appellant,  that  the 
title  of  Messrs.  Huger  &  Co.,  as  the  sole  owners  of  the 
ship  and  freight,  was  made  out ;  and  that  they  were 
entitled  to  restitution,  with  costs  and  damages.  That 
being  brokers  they  were  forbidden  by  the  law  of 
Belgium,  of  which  Kingdom  they  were  domiciled  re- 
sidents, from  being  shipowners.  They  cited  and  com- 
mented upon  the  following  authorities :  The  "  Jange 
Joslers  "  (a),  The  ^^Jonge  Juffers  "  (6). 

Second.  The  Respondents  supported  the  Sentence  on 
the  ground,  that  the  judgment  by  the  Court  below  was 
correct,  and  in  accordance  with  the  Prize  law  and  the 
practice  of  Prize  Courts  ;  according  to  which  practice 


(a)  1  Hay.  &  Marr.  148 


(h)  II).  272. 
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two  parties  only  could  be  recognized  :  first,  Claimants ; 
and  secondly,  enemies ;  and  that  as  the  Claimants 
had  not  established  their  title  as  right  owners  by 
the  ship's  papers,  and  evidence  in  preparatory,  in  the 
absence  of  a  Claimant  entitled  to  restitution,  condem- 
nation of  the  vessel  seized  as  enemy's  property  neces- 
sarily followed.  Upon  this  point  they  cited  The 
''Magnus''  (a),  The  '' Elsebe''  (6),  The  "/da"  (c). 
Story  "  On  Prize  Courts,*'  p.  26  {Pratt's  Edit.). 

Thirdly.  That  the  alleged  transfer  of  the  ship  to  the 
Claimants  was  fraudulent  and  fictitious,  and  that  they 
were  not  the  real  transferees.  That  Messrs.  Jackson 
&  Co.,  an  English  firm,  were  part  owners  of  the  ship, 
and  that  such  purchase  by  them  of  an  enemy's  ship 
was  void  and  inoperative,  so  as  to  divest  the  enemy  of 
his  property  therein,  even  if  it  should  appear  that  part 
of  the  ship  was  the  property  of  neutrals.  The  ''  Rosalie 
and  Betty'\d),  The  ''Fortuna"  (e).  The  ''Vrow  Eliza- 
beth"  if),  The  '' Recovery"  {g),  The  ''Eliza  and 
Katy  "  (A),  The  "Benedict "  (t).  The  "  Soglasie  "  (fc), 
The  "Rapida"(I),  The  "Fanny  and  Elmira"  (m)y 
The  "  Tobago"  {n). 

The  following  American  authorities  were  also  cited 
in  the  course  of  the  argument :  The  *'  Sally  and 
Cargo  "  (o).  The  "  San  Jose  Indiano  "  (p),  The  "Merri- 
mack "  (q) ,  The  "  Mary  "  (r) . 

(a)  1  Rob.  31.  (6)  5  Rob.  176. 

{c)  1  Spinks's  Prize  Cases,  34.    (d)  S  Rob.  343. 

(e)  1  Dods.  84.  (/)  6  Rob.  2. 

(g)  6  Rob.  349.  (h)  6  Rob.  185. 

(i)  1  Spinks's  Prize  Cases,  310.  (k)  1  Spinks^s  Prize  Cases,  105. 

[l)  1  Spinks's  Prize  Cases,  172.  (m)  1  Edw.  117. 

(»)  6  Rob.  222.  (o)  1  Gallison*s  Amr.  Rep.  409. 

{p)  2  Gallison's  Arar.  Rep.  269.  (q)  8  Cranch's  Amr.  Rep.  333. 

(r)  9  Cranch's  Amr.  Rep.  147. 


1857. 
Battsh 

V. 

Tub  QuBsir. 


The  Maria. 


tn  OASes  BEFOHB  THS  PRIVY  COUNCII«. 

18*7.  Judgment  was  delivered  by 

The  Lord  Chief  Justice  Cockburn. 

in  this  cam,  the  ship  ^'Maria*^  having,  in  the  month 
of  Septmbcr,  1 854,  been  seized,  whil^  under  Belgian 
colours,  at  Goole,  in  York$lUre.  by  officers  of  Her 
Majesty's  Customs,  as  being  the  property  of  Rnasiaa 
subjects,  was  afterwards,  on  the  production  of  oertain 
documents  brought  forward  as  evideooe  of  her  being 
Belgian  property,  released;  but  was  again,  in  the 
month  of  October ^  1855,  while  sailing  under  Belgiaa 
colours,  seized  off  Cork,  under  the  direction  of  tbs 
Lords  of  the  Admiralty,  by  the  Commander  of  one  of 
Her  Majesty's  revenue  cutters,  such  second  eei^surs 
having  been  directed  by  the  Government  in  oonsa* 
qucnce  of  intelligence  privately  oommunicated  by  a 
person  of  the  name  of  8mthie$t  who  underixKdc,  in 
the  event  of  a  second  seizure,  to  flirnisb  such  informa* 
tioo  OS  would  lead  to  the  condemnation  of  the 
schooner*  The  vessel  having  been  seized,  was  pco^ 
oeeded  against  in  the  Court  of  Admiralty,  She  was 
claimed  by  the  Appellants,  but  condemned,  and  from 
this  sentence  of  condemnation  the  present  appeal  was 
brought. 

The  vessel  in  question,  The  ''  Maria.^*  waa  ori- 
ginally the  property  of  Russian  subjects.  In  the 
month  oi  January,  1854,  she  arrived  ?X  Antwerp^  with 
cargo,  consigned  to  the  firm  of  Charles  haac  Basse  & 
Francis  Huger,  shipbrokers  of  that  city.  On  the  1 7th 
of  the  ensuing  month  of  February,  a  letter,  dated  the 
31st  of  January,  was  received  there  by  Carles  Isaac 
Sasse,  of  that  firm,  from  the  managing  owner  of  the 
vessel,  stating  that  in  consequence  of  the  aspect  of 
affairs  having  become  more  gloomy  for  the  Russian 
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flag,  the  owners  of  The  ''  Maria^'  were  willing  to  «^U  IW- 
lier  for  25,000  marks  bancOt  if  tbat  price  ooulcji  be  ob^  t^mtm 
tained.  Sasse  &  Huger  having  offered  the  vewel  for  j--  S 
sale,  by  letter  of  the  3rd  of  Man^h  ioformed  the 
owners  tbat  the  highest  price  which  bad  beea  gfibred 
was  I8f500  francs ;  and,  in  reply »  received  from  the 
managing  owner  a  letter  of  the  23rd  of  Mwe\  auUio- 
rizing  the  sale  of  the  vessel  for  18,500 /ranc^,  if  no 
higher  price  could  be  got  for  her,  and  directing  that 
the  money  should  be  remitted  to  one  Wedel^  aa  agent 
of  the  owners  at  LubscJc,  by  whom  a  power  from  the 
owner  to  sell  the  vessel  was  to  be  transmitted  to 
&asse  &  Huger.  The  power  to  sell  having  been 
transmitted  in  due  course  to  Charles  Isaac  Sasse ^  the 
latter,  on  the  9th  of  May,  1850,  executed  a  bill  of 
sale  of  the  vessel  to  Huger  Sc  Co.,  of  Antwerp ;  after 
which,  the  ownership  of  the  vessel,  as  beloagiog  to 
Huger  &  Co.,  was  duly  registered  before  the  proper 
tribunal  at  AiUwerp,  Maurice  Huger,  as  representing 
the  firm  of  Huger  9c  Co.,  having  first  made  oath  that 
the  vessel  ''  bad  been  purchased  by  the  house  of 
Huger  &  Co.;  that  the  purchase  had  been  made  un- 
conditionally, without  reserving  aay  part  or  intsrest 
to  others,  or  any  promise  made^  or  that  it  should  sub- 
sequently be  reckoned  to  the  benefit  of  whoever  it 
might  be,  still  less  to  the  benefit  of  any  foreigner;" 
and,  ''  finally,  tbat  no  funds  bad  been  furnished  by 
any  foreigner  upon  the  ship/'  After  this  The 
*'  Maria*'  was  in  due  form  nationalized  by  Royid 
decree,  as  a  Belgian  ship,  on  the  petition  of  Huger  & 
Co.  It  appears  from  the  evidence  of  Cbarks  Isaac 
Sasse,  that  the  amount  of  the  purchase^money  was 
remitted  to  Wedel,  the  agent  of  the  Kusssan  owners ; 
and  on  the  28th  of  May,  Wedel  wrote  to  Sasse  Si 
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Huger,  acknowledging,  on  behalf  of  the  Russian 
owners,  the  receipt  of  remittances  amounting  to  the 
sum  of  18^500  francs. 

Upon  this  state  of  facts,  the  learned  Judge  of  the 
Admiralty  Court  indicated  an  opinion  that  the  transfer 
of  the  property  in  the  vessel  from  the  Russian  owners, 
prior  to  the  seizure,  had  been  sufficiently  established, 
and  that  the  vessel  was  not  liable  to  seizure  as 
enemy's  property.  He  abstained,  therefore,  from 
condemning  her  on  that  ground.  In  this  view  we 
entirely  concur.  We  think  that  the  correspondence 
between  the  Russian  owners  and  Sasse  &  Huger,  to- 
gether with  the  personal  testimony  of  the  witnesses, 
clearly  establishes  that  the  Russian  owners,  under  a 
sense  of  the  danger  to  which  the  ship  was  exposed 
from  the  peril  of  war,  authorized  the  sale,  and  that 
the  price  which,  upon  the  representation  of  Sasse  & 
Huger,  that  no  better  terms  could  be  obtained,  they 
consented  to  take,  was  in  fact  transmitted  to  thetn. 
As  between  the  vendors  and  the  purchasers,  whoever 
the  latter  may  have  been,  the  transaction  was,  beyond 
a  doubt,  a  bond  fide  one  :  the  vessel  ceased  to  be  the 
property  of  a  belligerent  enemy,  and  was,  therefore, 
no  longer  liable  to  seizure. 

The  opinion  of  the  learned  Judge  having  been 
thus  in  favour  of  the  vessel,  so  far  as  her  nationality 
was  concerned,  her  condemnation  was  based  upon  a 
different  ground,  which  we  will  now  proceed  to  con- 
sider. 

On  the  part  of  the  seizors  it  was  alleged,  in  answer 
to  the  claim,  that,  whatever  might  be  the  nationality 
of  the  vessel,  the  Claimants,  Huger  &  Co.,  were  not, 
as  they  had  represented  themselves,  the  sole  owners, 
but  that   an   English  firm,  Jackson  &  Co.  of  Man* 
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Chester^  were  part  owners  of  the  vessel :  that  Huger        18^7. 
&  Co.  were  not,  therefore,  entitled  to  restitution  ;  and      Battbn 
that  in  the  absence  of  any  party  entitled  to  restitution,   ^^^^  qubbh. 
conformably  to  the  practice  of  Prize  Courts,  condem- 
nation must  necessarily  follow.     In  addition  to  which 
it  was  contended  that  the  purchase  by  British  subjects 
of  an  enemy's  ship  was  illegal  and  void,  and  inopera- 
tive to  divest  the  enemy  of  his  property  in  the  ship. 

The  learned  Judge  adopted  the  view  maintained 
by  the  seizors  to  the  extent  that,  in  the  absence  of 
any  Claimant  entitled  to  restitution,  condemnation 
of  a  vessel  seized  as  enemy's  property  must  follow, 
although  it  should  be  made  to  appear  that  such  vessel 
was  in  fact  neutral  property ;  and  he  proceeded  to 
condemn  The  ^^  Maria^'^  not,  however,  on  the  ground 
that  Jackson  &  Co.  had  been  shown  to  be  part  owners 
(on  which  point  he  abstained  from  pronouncing  any 
opinion) ,  but  on  the  ground  that  Huger  &  Co.  had 
not  in  fact  been  the  real  purchasers  of  the  vessel  from 
the  Russian  owners. 

An  alleged  interest  both  in  Jackson  &  Co.,  and  in 
Sasse  &  Huger,  as  also  in  Maurice  Huger,  the  father 
of  the  partners  in  the  house  of  Huger  &  Co.,  was  in- 
sisted on,  in  the  argument  before  us,  as  sufficient,  on 
the  legal  grounds  above  mentioned,  to  support  the 
sentence  of  condemnation.  We  think  it  right,  there- 
fore, to  advert  to  these  questions,  although  the  judg- 
ment of  the  learned  Judge  is  founded  on  the  supposed 
defect  of  ownership  of  Huger  &  Co.  We  are  of 
opinion,  however,  that  no  sufficient  case  is  made  out 
of  property,  either  in  Jackson  &  Co.,  or  in  Sasse  & 
Huger,  or  Maurice  Huger,  to  override  the  formal  and 
authentic  proofs  of  title  adduced  on  behalf  of  Huger 
&  Co.,  the  Claimants. 
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ty2i  With  regard  to  the  alleged  interest  of  Jisciwn  & 

Co.,  it  certainly  appears  that  as  early  as  the  month  of 
April,  1854,  Basse  &  Huger,  havmg  then  aotbority  to 
sell  The  ^'  Maria^**  proposed  to  Jackson  &  Co.  to  take 
a  share  in  the  vessel,  and  that  the  latter  agreed  to 
contribute  £500  towards  the  purchase,  and  to  beeome 
half  owners  in  the  vessel ;  whereupon,  it  was  arranged 
that  this  limount  should  be  allowed  by  Jaekssn  ft  Go. 
in  liccount  with  Huger  &  Co.,  this  firm  being  at  that 
titne  indebted  to  Jackson  &  Co.  in  respect  of  cargoes 
of  salt  consigned  to  them  by  the  latter.  Before,  how- 
ever, anything  had  been  done  towards 
over  to  Jackson  &  Co.  any  property  in  the 
doubts  were  raised  in  thdr  minds  by  SmitkieSf  their 
agent  at  Antwerp ,  as  to  the  legality  of  the  transttetkm; 
whereupon^  they  desisted  from  inquiring  that  any  pro* 
perty  in  the  vessel  should  be  transferred  to  tkem,  pre- 
ferring,  M  it  would  seem,  that  the  £500  should  be  left 
a^  a  matter  of  claim  against  Huger  &  Co.,  rather  than 
to  embark  that  amount  in  the  ownership  of  a  veMd 
which  they  were  led  to  believe  might  be  liable  to 
seizure. 

Under  these  circumstances,  we  are  of  opimoo,  that 
no  property  in  the  vessel  ever  passed  to  Jatk$on  ft 
Co.,  so  as  to  prevent  the  Claimants,  if  otherwise  en* 
titled,  from  being  considered  as  the  owners.  It  be* 
comes,  therefore,  unnecessary  to  determine  whether 
(as  was  contended  before  us,  on  behalf  of  the  Appd* 
lants)  the  purchase  of  an  enemy's  ship  by  Brittth 
subjects,  although  previously  illegal,  was  not  l^alttcd 
by  the  Order  in  Council  of  the  15th  of  Aprils  1854, 
by  which  a  certain  permission  to  trade  with  the  enemy 
was  conceded  to  Her  Majesty's  subjects. 

We  proceed  now  to  consider  whether  Basso  and 
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Huger,  or  Maurice  Huger^  the  father  Of  the  two 
Clahnaints,  O.  F.  E.  Huger  and  J.  J.  H.  Huger,  who 
constitute  the  firm  of  Hikger  &  Co.,  are  shown  to  he 
the  owners,  so  as  to  oust  the  Clahnants  of  the  right 
to  restitntiott  which  the  possession  of  the  ordinary 
and  formal  muniments  of  title  would  otherwise  gite 
them.  For  it  is  to  he  observed,  that  the  bill  of  sale, 
whereby  the  property  in  the  ressel  was  transfisrfsd 
by  the  Russian  owners,  being  made  otit  in  favour  of 
the  Claimants,  and  the  transfer  hairing  been  duly 
registered  before  the  proper  Belgian  tribunals,  with 
all  the  necessary  formalities,  as  a  transfer  to  the 
Claimants,  these  facts  (the  transfer  by  the  Russian 
owners  having  been  established  to  be  a  bond  fide  one) 
entitle  the  Claimants  to  be  eonsidered^  primd  fatie^ 
as  the  owners  of  the  vessel. 

It  is  said,  however,  to  be  established  by  the  evi^ 
denoe  that  the  transfer  to  HugwricCt.^  the  Claimants, 
was  fraudulent  and  fictitious,  and  that  they  were  not 
the  real  transferees.  There  is,  no  doubt,  a  good  deal 
of  evidence  which  tends  to  this  conclusion.  Not 
only  had  Baese  and  Hn^er  been,  throughout,  the  pat^ 
ties  conducting  the  transaction,  but  they,  although  in 
the  name  of  *'  Huger  &  Company,''  engaged  a  Master 
and  crew  for  the  vessel,  and  corresponded  with  the 
Master  when  the  vessel  was  afloat ;  nay,  the  Master 
and  mate,  on  the  seizure  of  the  vessel,  stated  that 
8M9e  and  Muget,  whom  alone  they  had  known  and 
communicated  with,  and  whom  they  looked  upon  as 
"  Huger  &  Company,"  were  the  owners  of  the  vessel. 
Doubts,  too,  were  cast  on  the  reality  of  the  eicistence 
of  such  a  firm  as  **  Huger  k  Company/'  It  appeared 
that  O.  F.  B.  Huger,  and  J.  J.  H.  Huger,  who  were 
said  to  constitute  the  firm,  were  themselves  clerks  in 
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Other  mercantile  establishments,  and  it  was  admitted 
on  their  behalf  that  the  affairs  of  this  firm  were 
carried  on  entirely  by  Maurice  Huger^  their  father, 
they  themselves  taking  no  part  in  the  management. 
It  was  suggested  that  Sasse  and  Huger^  the  latter 
member  of  which  firm  was  a  brother  of  the  two 
Claimants,  had  fraudulently  put  forward  this  ficti- 
tious firm  to  cover  a  transaction  in  which  they  could 
not  safely  avow  themselves  to  be  the  principals,  inas- 
much as,  being  shipbrokers,  they  were  by  the  law  of 
Belgium  prohibited  under  penalties  from  becoming 
shipowners ;  or,  if  Sasse  and  Huger  were  not  to  be 
deemed  the  real  purchasers  of  the  vessel,  then  Jtlatf- 
rice  Huger,  it  was  contended,  must  be  taken  to  be 
the  only  person  interested  as  *'  Huger  &  Company,'' 
it  being  suggested  that  Maurice  Huger ^  having  been 
insolvent,  was  carrying  on  business  in  the  name  of 
his  sons,  with  a  view  to  avoid  any  claim  by  his  credi- 
tors on  the  capital  embarked  in  the  house. 

The  circumstances  to  which  we  have  adverted  are, 
no  doubt,  such  as  to  throw  suspicion  on  the  reality 
of  the  ownership  of  Huger  &  Co.  On  the  other 
hand,  the  presumption  arising  from  the  formal  trans- 
fer to  the  Claimants  is  confirmed  by  the  evidence  of 
the  parties  whose  title  is  thus  set  up  against  that  of 
the  Claimants,  and  by  the  positive  oath  of  Sasse,  and 
of  Huger  his  partner,  not  only  that  the  purchase, 
was  on  behalf  of  Huger  &  Co.,  but  that  the  purchase- 
money,  having  been  transmitted  by  Sasse  and  Huger 
to  the  sellers,  was  afterwards  repaid  by  Huger  &  Co.; 
and  it  is  possible  that  the  belief  of  the  Master  and 
mate  as  to  Sasse  and  Huger  being  Huger  &  Co.,  and, 
therefore,  their  owners,  may  have  arisen  from  the 
firm  of  Huger  &  Co.  being  an  obscure  and  unknown 
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firm,  while  Sasse  8f  Huger  were  well  known  as  ship-        1857. 
brokers,  and  from  the  correspondence  having  been      Battkm 
conducted  by  Sasse  &  Huger ^  one  of  whom  bore    thiQuebic. 
the  name  of  Huger.    These  circumstances  may  very 
well  have  led  the  Master  to  confound  Sasse  &  Huger 
with  Huger  &  Co. 

Admitting  that  the  matter  remains  in  some  degree 
of  doubt,  we  think  that  the  credit  due  to  the  bill  of 
sale  and  the  formal  proceedings  before  the  Belgian 
authorities  must  prevail,  and  that  the  Claimants, 
Huger  &  Co.,  must  be  taken  to  be  the  owners. 

We  have  the  satisfaction  of  knowing  that  by  our 
thus  holding,  no  injustice  can  be  done.  Setting  aside 
the  alleged  interest  of  Jackson  &  Co.,  of  which  we 
have  already  disposed,  it  is  not  pretended  that,  if 
Huger  &  Co.  are  not  the  real  owners,  any  one  except 
Sasse  &  Huger^  or  Maurice  Huger,  is  so.  But  if 
Sasse  &  Huger,  or  Maurice  Huger,  be  in  fact  the 
real  owners,  no  injustice  will  be  done  to  them,  as  they 
themselves  concur  in  representing  Huger  &  Co.  as 
the  owners,  and  may  be  said  to  be  assenting  parties 
to  the  judgment  we  are  now  pronouncing  in  favour  of 
the  Claimants.  If  they  have  any  claim,  as  against 
Huger  &  Co.,  to  have  the  benefit  of  the  restitution 
decreed  to  the  latter,  we  may  safely  leave  them  to 
such  remedy  or  means  of  enforcing  their  rights  as 
the  Belgian  law  may  afford  them.  On  the  other 
hand,  if  they  have  been  guilty  of  any  violation  of 
the  local  municipal  law,  or  of  any  fraud  to  evade  the 
latter,  these  are  matters  with  which  we  have  no  con- 
cern. We  cannot  modify  our  judgment  with  a  view, 
indirectly,  to  punish  Sasse  &  Huger  for  any  infrac- 
tion of,  or  fraud  upon,  the  Belgian  law.  We  have 
before  us  the  case  of  a  vessel  seized  after  she  had 
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^^}^^^     become  neutral  property,  and  when  she  was,  there- 

Baaut      fore,  no  longer  liable  to  seizure,  and  of  restitution 

Ths  Qraur.  claimed  by  parties  to  whom  the  property  in  the  ship 

^Pi^jj^jj^^^    has  been  formally  transferred,  and  who  are,  therefore, 

invested  with  the  character  of  owners ;  while  there 

is  no  other  party  who  can  now  set  up  a  title  against 

them. 

The  view  which  we  have  taken  of  the  facts  of  this 
case  renders  it  unnecessary  to  pronounce  any  opinion 
upon  the  important  principle  of  law  involved  in  the 
judgment  of  the  Court  below,  as  to  the  effect  of  a 
Claimant  failing  to  make  out  his  ownership,  where 
the  neutrality  of  the  vessel  plainly  appears.  We  are 
only  desirous  of  guarding  ourselves,  in  disposing  of 
this  case  on  the  facts,  against  being  taken  to  assent 
to  this  principle  as  one  of  universal  application. 
Although  this  doctrine  has  no  doubt  been  pro- 
pounded by  very  high  authority,  and  has  been  as- 
serted to  have  been  uniformly  adopted  in  the  practice 
of  Prize  Courts,  the  instances  in  which  it  has  been 
applied  appear  to  have  been  cases  in  which  the  ques- 
tion has  been,  whether  the  ship  was  not  still  enemy's 
property.  When  any  doubt  remains  on  this  score, 
the  rule  that  the  Claimant  shall  be  held  to  strict 
proof  of  ownership,  and  that  any  circumstances  of 
fraud  or  contrivance,  or  attempt  at  imposition  ofi  the 
Court,  in  striving  to  make  out  his  title,  shall  be  taken 
as  fatal  to  his  claim,  is  a  very  sound  and  wholesome 
one.  In  such  a  case,  the  question  being  between  the 
enemy's  property  and  the  Claimant's,  if  the  latter 
fails,  the  condemnaticm  of  the  vessel  as  enemy's  pro- 
perty necessarily  follows. 

It  is  obviously  a  very  different  thing  to  apply  the 
same  principle  to  a  case  where  the  Court,  in  pronounc- 
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ing  sentence,  is  obliged  to  start  with  the  fact  that 
the  vessel  is  neutral  property,  and  was,  therefore,  not 
liable  to  seizure.  To  say,  in  such  a  case,  that,  be- 
cause the  party  whose  claim  is  put  forward  may  only 
have  the  legal  title,  while  another  has  the  beneficial 
interest^  the  vesseli  though  neutral  property,  must 
necessarily  be  condemned,  is  a  proposition  to  which 
we  must  ilot  be  taken  as  giving  our  assebt,  though 
the  facts  of  the  present  case  do  not  render  it  neces- 
sary for  us  to  pronounce  judgment  upon  it.  We 
proceed  in  this  case  upon  the  ground,  that  the  pro- 
perty id  clearly  established  to  be  neutral,  and  that  i^e 
have  before  lis  all  the  parties  who  are  or  can  be  in- 
terested iti  it,  all  of  whom  agree  in  affirming  the  title 
Of  the  Claimants. 

ThAt  Lordships  will,  therefore,  humbly  report  to 
Her  Majesty  that   the    sentence    of  condemnation 
pronouQced  in  the  Court  below  should  be  reversed, 
and  that  restitution  of  the  proceeds  to  the  Appellants 
should  be  decreed.    But,  we  think,  there  should  be 
no  damages  for  the  detention  of  the  vessel,  or  costs. 
The  Claimants  must  be  considered  as  themselves  in 
lotne  degree  to  blame,  if  not  for  the  seizure,  at  all 
eveiitB  for  the  detention  of  the  vesseL    No  docu- 
ments were  found  on  board  evidencing  the  transfer 
of  the  ship,  and  the  statement  of  the  Master  and  the 
Mate  as  to  who  were  their  owners  turned  out  to  be 
incorrect.      There  were,  also,  circumstances  of  grave 
suspicion  as  to  the  participation  of  British  subjects 
in  the  transfer  of  the  ship  from  the  enemy,  which 
the  Claimants  have  not  shown  all  the  alacrity  to  re* 
move  that  might  have  been  expected  from   them. 
We  shall,  therefoi^e,  recommend  that  Her  Majesty's 
Order  be  limited  to  simple  restitution. 


1867. 
Batten 

V, 

Thb  Qiteev. 
The  Maria. 
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ON  PETITION  FROM  NEW  SOUTH  WALES. 
Ex  PARTE  John  Anderson  Robertson. 

In   re  The   Governor-General  and   Executive 
Council  of  New  South  Wales. 


1  HE  original  petition  in  this  case  was  presented  by 
Robertson^  praying  for  leave  to  appeal  against  an 
Order  of  amotion  from  the  office  of  Commissioner 
of  Crown  lands  in  New  South  Wales,  made  by  the 
Governor-General  and  Executive  Council  of  New 
South  Wales.    The  petition  set  forth  that  Robertm 


21st  July, 
1857* 

14th  June, 
1858.t 

The  office 
of  Commis- 
sioner of 
C^wn  LandiL 
in  I^ew  South 
WaUSf  created      *  Present  at  the  hearing  of  the  Petition  for  leave  to  appeal :  The 

tj  ^  ^f  ^^   ^^e^^  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  JoBtiw 

ture  ofthat     Knight  Bruce,  the  Bight  Hon.  Sir  Edward  Byan,  the  Right  H<n. 

Colony^  the      The  Lord  Justice  Turner,  the  Right  Hon.  Sir  John  Dodson,  and 

^0  10  k  nit  ^^®  ^^8^^  ^^^'  ^^'  William  H.  Maule. 

a  patent  office,  t  Present  on  the  petition  to  dismiss  the  Order  granting  leave  to 

though  made  appeal :  The  Lord  President  (The  Marquis  of  Salisbaiy),  the  Right 

Great  Seal  of  H^^*  ^^'  l^usl^iogton,  the  Right  Hon.  The  Lord  Justice  Knigbt 

the  Colony,  Bruce,  the  Right  Hon.  T.  Pemberton  Leigh,  the  Bight  Hon.  Hm 

within  the        j^o^^  Justice  Turner,  and  the  Right  Hon.  Sir  John  T.  Coleridge, 
meamng  of  »  o  -o 

the  Imperial 

Statute,  22nd  Oeo.  III.,  c.  75 ;  hut  is  an  office  held  durante  bene  pUtcitOy 
and  there  is  no  right  of  appeal  to  the  Queen  in  Council  under  that 
Statute,  from  an  C&der  of  amotion  from  such  office  by  the  Governor^ 
Genend  and  Executive  Council. 

Statute,  22nd  Oeo,  III.,  c.  75,  applies  only  to  offices  held  hy  patent^  for 
life,  or  for  a  certain  term. 


e  Judicial  Committee  have  no  jurisdiction  to  take  into  consideration 


te,c 

Th 
the  propriety  of  the  dismissal  of  a  public  servant  by  a  Governor-General 
of  a  Colony  from  an  office  held  during  his  pleasure,  unless  the  matter  is 
expressly  referred  to  them  by  the  Crown. 

Order  for  leave  to  appeal  granted  upon  the  report  of  the  Judicial 
Committ^  without  prejudice  to  the  right  of  the  Respondents  showing 
cause  against  such  Order. 

Cause  being  shown  upon  a  counter  petition,  such  Order  rescinded 
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had  been  appointed  on  the  3rd  of  January,  1852,  a      1857-8. 
Commissioner  of    Crown    lands  for  the  District  of     Expabtb 
Bligh,  under  the  Great  Seal  of  the  Colony  by  the    ^^^^^'J^''' 
then  Governor-General.     That  while  in  the  discharge        Th» 
of  his  duties  he  had  been  wrongfully  convicted  by  the    Qbnbrai.  of 
local  Magistrates  in  Petty  Session,  for  an  indecent    ^^^^^^ 
assault,  and  fined  one  farthing ;  that,  thereupon,  he 
received  a  communication  from  the  Governor-General 
and  Executive  Council,  calling  upon   him  to  show 
cause  why  he  should  not  be  removed  from  his  office 
of  Commissioner ;  that  he  transmitted  his  defence  in 
writing,  in  which  he  denied  the  commission  of  the 
offence  imputed  to  him,  and  impeached  the  legality  of 
the  conviction,  and  praying  to  be  heard  personally 
in  his  own  defence ;  that  an  Order  was  made  in  the 
first  instance  that  the  Petitioner  should  be  heard  in 
person,  but  that  this  Order  was  afterwards  rescinded, 
and  a  final  Order  was  made  bv  the  Governor-General 
and  the  Executive  Council,  dismissing  the  Petitioner 
from  his  office;  whereupon,  he  presented  his  petition 
to    Her  Majesty  in   Council,   and    submitted,   that 
he  was   entitled  to   redress,   and    prayed  for    leave 
to  appeal  against  the  Order  of  amotion,  under  the 
Statute,  22nd  Geo.  III.,  c.  75,  and  that  the  whole  of 
the  proceedings  relating  to  his  case  might  be  trans- 
mitted without  delay,  and  that  the  Governor-General 
should  be  notified  to  appear  to  the  petition. 

Mr.  Anderson^  Q.  C,  in  support  of  the  petition. 

The  Petitioner's  appointment  being  under  the  Great 
Seal  of  the  Colony,  he  has  a  patent  office,  and  as  a 
public  officer  is  within  the  Statute,  22nd  Geo.  III., 
c.  75,  and  entitled  to  appeal.     In  Willis  v.  Gipps  (a), 

(a)  6  Moore's  P.  C.  Cases,  379. 
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1867-8.      Montagu  v.  The  Lieutenant-Governor  of  Van  Dieman*$ 

Ex  PA^Ts    Land  (a),  the  question  under  this  Statute  related  to 

RowBMoifi   judicial  officers.     But  in  Cloete  v.  The  Queen  (6),  the 

_  T0S        question,  as  here,  was  one  of  alleged  misbehaviour, 

QBNiuMa<  or  and  an  appeal  was  allowed  under  the  general  jurisdic* 

^W^ST    tion  of  this  Court.~[Sir  William  H.  Mauk;  It  may 

be  a  question  whether  the  office  of  Commissioner  of 

Crown  lands  is  not  held  during  pleasure.]  ^^It  waa  not 

so  considered  by  the  Local  Government, 

The  Right  Hon.  Dr.  Lushington  : 

Taking  into  consideration  the  nature  of  the  pro<- 
ceedings  that  have  taken  place,  leave  will  be  given  to 
appeal  under  the  Statute,  22nd  Geo.  1IL|  q.  75,  with«> 
out  prejudice,  however,  to  the  right  of  the  Governor- 
General  and  Executive  Council  to  show  cauae  against 
such  allowance,  and  to  move  to  dismiss  the  Order 
granting  such  leave. 

By  an  Order  in  Council,  dated  the  27tb  of  Augutitj^ 
1857,  it  was  ordered  that  leave  be  granted  to  the 
Petitioner  to  enter  and  prosecute  his  appeal  from  the 
Order  of  amotion  of  the  Governor-General  and 
Executive  Council  of  New  South  WaleSf  wider  the 
Statute,  22nd  Geo.  III.,  c.  75,  without  prejudioe  to 
the  right  of  the  Governor-General  and  Executive 
Council  to  show  cause  against  such  right  of  appeal, 
if  they  should  be  so  advised ;  that  notice  of  the  appeal 
be  served  on  the  Governor-General  of  New  South 
Wales,  with  leave  to  appear  and  answer  the  aamei  and 
that  the  Governor-General  be  ordered  forthwith  to 
transmit  under  seal  to  the  Registrar  of  the  Privy 
Council,  authenticated  copies  of  all  the  correspondence, 

(a)  6  Moore's  P.  C.  Gases,  489.     {h)  8  Moore's  P.  C.  Cases,  484. 
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orders,  minutes  of  the  Executive  Council,  proceedings 
before  the  Magistrates'  Court,  and  other  documents 
proper  to  be  laid  before  Her  Majesty  on  the  hearing  of 
this  matter,  and  that  a  copy  of  Her  Majesty's  Order 
upon  this  report  be  transmitted  to  Her  Majesty's  Se- 
cretary of  State  for  the  Colonial  Department. 

The  Order  in  Council  having  been  served  in  the 
Colony  on  the  proper  parties,  and  the  papers  trans- 
mitted to  England^  a  Counter-petition  was  presented 
by  the  Governor-General  and  Executive  Council  of 
the  Colony  to  rescind  the  leave  given.  This  petition 
set  forth  that  RoberUon  was  appointed  by  a  warrant 
uodttr  the  Act  of  the  Local  Legislation  of  the  Colony, 
4th  WUL IV.,  No  10,  and  that,  although  the  appoint- 
ment was  signed  by  the  Governor-General  and  sealed 
with  the  Great  Seal  of  the  Colony,  there  was  no  law 
to  authorize  that  act,  and  that  such  appointment  was 
by  the  Colonial  Act,  4th  Will  IV.,  No.  10,  not  a 
freehold  office,  but  one  to  be  held  only  during  ^'  the 
pleasore  of  the  Governor-General."  That  by  the  Act 
of  the  Imperial  Parliament,  18th  &  19th  Viet.,  c.  54, 
the  Governor-General)  with  the  advice  of  the  Execu- 
tive Council,  had  alone  power  to  appoint  to  public 
offices,  and  that  as  Robertson  held  the  office  of  Com- 
missicmer  of  Crown  lands  only  during  the  pleasure 
of  the  Governor-General,  or  Governor-General  and 
Executive  Council,  the  Order  of  amotion  was  con- 
clusive and  final,  and  there  was  no  right  of  appeal 
therefrom,  under  the  Statute,  22nd  Geo.  III.,  c.  75 ; 
and  the  petition  further  alleged  that  the  removal 
of  Robertson  had  been  confirmed  by  the  Colonial 
Secretary  in  England,  and  prayed  that  the  Order  in 
Council  of  the  27th  of  August,  1857,  allowing  Robert- 
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14th  June, 
1858. 


son  to  prosecute  his  appeal  from  the  Order  of  amotion, 
might  be  discharged. 

Mr.  R.  Palmer^  Q,  C,  and  Mr.  Dickinson^  for 
the  Governor- General  and  Executive  Council, 
now  moved  to  dismiss. 

This  appeal  ought  never  to  have  been  allowed. 
The  office  of  Commissioner  of  Crown  lands  is  created 
by  the  Act  of  the  Local  Legislation,  4th  Will.  IV., 
No.  10,  which  provides  that  the  Governor  may,  "  by 
warrant  under  his  hand  and  seal,"  appoint  proper  per- 
sons to  fulfil  such  office,  'Muring  the  pleasure  of  the 
Governor."  It  is,  therefore,  an  office  held  during 
pleasure  only,  and  there  is  no  right  of  appeal  from 
an  Order  of  amotion  made  by  the  Governor-General 
and  Executive  Council,  from  such  an  office  under  the 
Statute,  22nd  Geo.  III.,  c.  75 ;  that  Statute  being 
confined  to  judicial  offices,  which  are  in  the  nature 
of  freeholds.  It  is  immaterial  that  the  Petitioner's 
appointment  was  under  the  Great  Seal  of  the  Colony, 
instead  of  the  appointment  being  by  warrant  under 
the  Governor-Generars  "  hand  and  seal,"  as  provided 
by  the  Colonial  Act,  4th  Will.  IV.,  No.  10 :  that  fact 
cannot  make  it  a  patent  or  freehold  office  within  the 
meaning  of  the  Imperial  Statute,  22nd  Oeo.  III., 
c.  75,  as  it  was  not  competent  to  the  Governor- 
General  to  alter  the  nature  of  the  office  defined  by 
the  Colonial  Act,  Hill  v.  The  Queen  (a). 

The  Lord  Advocate  (Mr.  Inglis)^  and  Mr.  Ander-^ 
son^  Q.  C,  opposed. 

This  appointment   was   made  by  the  Governor- 
General,  under  the  Great  Seal  of  the  Colony,  and 

(a)  8  Moore's  P.  C.  Cases,  138. 
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recorded  in  the  oflBce  of  patents,  and  by  such  regis-     J^^J^'^ 
tration  must  be  treated  as  a  patent  office.     If  so,  it  is     Ex  pabtb 
within  the  provisions  of  the  Statute,  22nd  Geo.  III.,       jir  rb  ' 
c.  75,  as  that  Statute  is  clearly  not  confined  to  judicial    q^^^^b- 
offices  only,  but  extends  to  any  office  held  under  the   Obkwul  or 
Crown  in  the  Colonies. — [Mr.  Pemberton  Leigh:  Is  it       Wales. 
necessary,  even  if  it  is  a  patent  office,  that  it  is  to  be 
held  otherwise  than  during  pleasure  ?] — ^The  words  of 
the  second  section  of  the  Statute,  22nd  Geo.  III.,  c.  75, 
authorizing  amotion  by  the  Governor-General,  are, 
"  shall  neglect  the  duty  of  such  office  or  otherwise 
misbehave  therein."    That  section  alone  justifies  this 
removal.     This  office  has  been  treated  bv  the  local 
authorities  as  a  patent  office,  from  which  the  holder 
could  not  be  removed  without  inquiry.    The  Petitioner 
has  been  called  upon  by  the  Governor-General  and 
Executive  Council  sitting  in  a  judicial  capacity,  to 
show  cause,  and  after  a  judicial  inquiry,  at  which  he 
was  not  present,  he  has  been  dismissed.     An  appeal, 
in  such  a  case,  is  provided  by  the  Statute  in  question. 
If  it  is  denied,  the  Petitioner  has  no  redress,  and  such 
a  decision  so  seriously  afifecting  his  character  will  pre- 
vent  him   ever    holding   office   again.      Morgan  v. 
Leech  (a),  is   an  authority  that   this  Tribunal  will 
admit  an  appeal,  although  it  may  not  be  an  appeal- 
able grievance  by  Charter. 

Mr.  R.  Palmer,  Q.  C,  in  reply. 

The  Governor-General  and  Executive  Council  have 
power  to  dismiss  without  reference  to  the  Statute, 
22nd  Geo.  III.,  c.  75.  The  18th  &  19th  Vict.,  c.  54  (ft), 

(a)  3  Moore's  P.  C.  Cases,  368 

(6)  See  also  as  to  power  of  suspension  of  any  officer  appointed 
under  commission  or  warrant,  sec.  No.  18,  of  Royal  Instructions  of 
1855. 
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I8d7-a.      gives  the  Governor-General  sole  power  and  discretioo 
Bx  9ABra    in  the  appointment  of  officers,  and  consequently  the 

^^^U^jy*'    power  of  removal  from  office. 

Tvi 
QavHuioi*  The  Right  Hon.  Dr.  Lushington  : 

^W-M«"  "^^^  question  for  the  consideration  of  their  Lord- 
ships is,  whether  the  Order  which  was  made  on  the 
27tb  of  August^  1857|  ex  parte^  giving  Robertson  leave 
to  appeal  against  his  dismissal  from  the  office  which 
he  held  in  New  South  Wales^  shall  or  shall  not  be 
discharged « 

An  appearance  has  now  be^i  given  on  the  part  of 
the  Governor  and  Council,  and  for  the  reasons  stated 
in  these  proceedings  they  contend  that  that  Order 
ought  to  be  rescinded. 

The  facts  of  the  case  seem  to  be  as  follows : — 

Robertson  held  an  office  called  a  '^Commissioner 
of  Grown  lands/'  in  the  Colony  of  New  South  Wakit 
which  office  was  created  under  an  Act  of  the  Colonial 
Legislature  of  New  South  Wales ^  in  the  year  1833; 
and  by  the  provisions  of  that  Act,  a  '*  Commisaioiier  " 
is  to  continue  in  his  office,  as  such,  **  during  the 
pleasure  of  the  said  Governor."  We  must  presume 
that  all  the  proceedings  in  New  South  Wales  wero 
intended  to  be  in  conformity  with  the  powers  con- 
ferred by  that  Statute,  and  it  will  be  advisable  to 
have  reference  to  them,  and  to  the  appointment 
itself. 

It  has  been  contended  that  the  appointmest  eon- 
fers  a  patent  right  on  Robertson^  and  that  it  is  iin- 
portant  for  their  Lordships  to  bear  in  inind»  in  do* 
ciding  this  case,  that  he  holds  as  a  patentee.  The 
patent  states,  ''  We  do  give  unto  you,  either  alone  or 
in  conjunction  with  oae  or  more  other  Commisfiionen 
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of  such  Crown  lands,  full  power  to  do  and  perform, 
during  your  continuance  in  such  office,  by  and  under 
the  direction  of  the  Governor  for  the  time  being  of 
the  said  Colony/'  and  so  on«  It  appears  then,  ac- 
cording to  the  statement  made  by  the  Iiord  Advocate, 
to  have  been  enrolled  in  the  office  where  other  patents 
were  enrolled. 

Now,  in  the  opinion  of  their  Lordships,  it  is  not  a 
matter  of  great  importance  whether  this  office  may 
be  said  to  be  held  by  patent  or  not ;  but  the  question 
is,  what  were  the  terms  on  which  the  office  was  held 
with  reference  to  its  continuance  and  duration.  We 
must  of  necessity  presume  that,  in  granting  this 
patent,  it  was  intended  to  act  in  strict  conformity 
with  the  Statute,  and,  therefore^  that  this  appointment, 
which  contained  no  express  terms  to  the  contrary, 
conferred  the  office  on  Robertson  merely  during  the 
pleasure  of  the  Governor.  Then,  if  this  be  an  office 
held  during  the  pleasure  of  the  Crown,  two  questions 
immediately  arise :  first,  whether  it  can  be  considered  as 
comprised  in  the  terms  of  the  Statute,  22nd  Qeo.  III., 
c.  75,  or  if  not  comprised  within  the  terms  of  that 
Statute,  whether  removal  from  such  an  office  ia  an 
appealable  grievance  according  to  the  practice  of  this 
Court. 

Now,  we  are  all  of  opinion  that  the  office  being  held 
merely  *'  durante  bene  placito,*'  it  oaanot  be  considered 
as  coming  within  the  terms  of  that  Statute.  We 
think  that  Statute  applies  only  to  offices  held  by 
patent,  and  to  offices  held  for  life  or  for  a  certain  term. 
Then,  if  this  office  be  not  within  the  terms  of  the 
Statute,  22nd  Geo.  III.,  c.  75,  the  next  question  is, 
whether  the  dismissal  is  an  appealable  grievance  by 
itself. 
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Wales. 


Their  Lordships  are  all  of  opinion  that  the  practice 
of  this  Court  is  not  to  enter  into  the  consideration  of 
such  a  dismissal  unless  by  the  express  command  of 
Her  Majesty.  They  do  not  enter  into  the  considera- 
tion of  such  acts  as  are  done  by  the  Governor  and 
Council  of  a  Colony  in  the  exercise  of  the  power  and 
authority  committed  to  them,  whereby  they  dismiss 
persons  from  holding  situations  in  that  Colony,  they 
holding  them  not  by  any  patent  right,  but  simply  and 
only  during  the  pleasure  of  the  Governor  iiimself. 
Therefore,  upon  that  ground  we  are  of  opinion  that 
the  original  petition  cannot  be  sustained. 

Then  it  has  been  contended  before  their  Liordships 
that  this  is  a  great  grievance,  because  the  Governor 
and  Council  entered  into  a  sort  of  judicial  investiga- 
tion of  all  the  facts,  and,  therefore,  the  dismissal  by 
the  Governor  and  Council  did,  at  the  same  time,  raise 
such  an  implication  of  the  conduct  of  Robertson^  and 
such  a  declaration  with  reference  to  that  conduct,  as 
seriously  to  affect  his  prospects  in  life. 

But  their  Lordships  cannot  help  thinking  that 
Robertson^  though  he  may  have  reason  to  complain 
of  the  ultimate  judgment,  can  have  no  reason  to  com- 
plain that  he  has  not  been  heard.  It  is  impossible  to 
put  forward  that  ground  in  the  case,  as  a  grievance ; 
for  instead  of  being  dismissed  without  a  hearing, 
he  had  an  opportunity  of  justifying  himself,  if,  in  the 
judgment  of  the  Governor  and  Council,  he  could 
do  so.  For  all  these  reasons,  their  Lordships  are  of 
opinion  that  we  should  advise  Her  Majesty  that  the 
Order  granting  leave  to  appeal  should^ be  rescinded; 
but,  upon  the  whole,  we  do  not  think  it  necessary  to 
accompany  it  with  any  recommendation  as  to  costs. 
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ON  PETITION  FROM  THE  EXCHEQUER  AND 
PREROGATIVE  COURT  OF  YORK. 

Alice  Brown     -         .         -         -     Appellant, 

•      AND 

James  Davenport   and  Thomas  1  „  ,        * 

r  V  Respondents.^ 

LlVESEY  -  -  -  ") 

X  HIS  was  an  application  for  leave  to  prosecute  an     2i8i  July, 
appeal  from  a  final  sentence  of  the  Exchequer  and     s^^-^r^ 
Prerogative  Court  of  York,  dated  the  1st  of  August,  ^f\^^^^ 
1856,  in  a  cause  of  proving  in  solemn  form  the  Will  gative  Court 
and  Codicil  of  John  Mason ;  and  to  bring  in  an  allega-  teatamentary 
tion  in  the  cause,  and  examine  witnesses.    The  grant  ^^^^ 
of  probate  was  opposed  by  the  Appellant,  Alice  Brown,  m  ^«f^>. 
the  only  next  of  kin  of  the  Testator,  but  no  allegation  sentence  de- 
was  brought  in  on  her  behalf.    The  execution  of  the  S^e^m  ki 
Will  having  been  proved  by  the  attesting  witnesses,  question,  coats 
the  Court  decreed  probate,  allowing  costs  out  of  the  out  of  the 
estate  to  both  parties.    No  appeal  was  asserted  within  eSJuJ^to  both 
the  fifteen  days  limited  for  that  purpose,  and  the  sen-  E^^®^   . 
tence  was  acquiesced  in  by  the  Appellant's  Proctor  were  taxed 

and  paid  in 

*  Present :  The  Eight  Hon.  Dr.  Lushington>  the  Bight  Hon.  ^^^^^  j^^  i\^^ 
The  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward  Eyan,  Proctor  of  the 
the  Eight  Hon.  The  Lord  Justice  Turner,  the  Eight  Hon.  Sir  ^^rty^ttend- 
John  Dodson,  and  the  Eight  Hon.  Sir  William  H.  Maule.  ii^.   In  Jwm, 

1857,  applica- 
tion was  made  hy  the  party  originally  opposing  the  Will  for  leaye  to 
appeal.  Such  application  refused,  on  the  ground  that  the  taxation  and 
receipt  of  the  costs  was  an  acquiescence  in  the  sentence,  and  perempted 
the  appeal. 
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attending  the  taxation  of  the  costs,  and  afterwards, 
in  November y  1856,  receiving  the  same. 
Datbkpobt.       ^^  application  was  supported  by  an  affidavit  of 
the  Appellant,  which  stated  that  she  was  a  very  poor 
and  illiterate  woman,  and  that  shortly  after  the  death 
of  the  deceased  she  called  upon  the  Rev.  Alfred  Hew- 
lettf  Clerk,  Incumbent  of  the  Parish  of  Aatley,  in  the 
County  of  Lancaster,  a  Surrogate  of  the  Right  Wcnr- 
shipftil  Granville  Harcourt  Vernon,  Commissary  and 
Keeper  General  of  the  Exchequer  and  Prerogative 
Court  of  York,  atid  consulted  him  as  to  what  conlfse 
she  should  pursue  in  order  to  oppose  the  Will,    l^at 
he  caused  a  caveat  against  the  grant  of  probate  of  the 
Will  and  Codicil,  to  be  entered  in  the  Court  of  York, 
and  also  in  the  Consistorial  Court  of  Chester.    That 
a  citntion  issued  under  the  seal  of  the  Exchequer  and 
Prerogative  Court  of  York,  citing  her  to  show  cnuse 
why  the  Will  and  Codicil  of  the  deceased  shoold 
not  be  admitted,  and  probate  granted  to  the  Respon- 
dents, Datenport  and  Litfesey,  two  df  the  executors 
named  in  the  Will.    That  the  Rev.  A.  Hewlett  theti 
employed  Button,  a  Proctor  of  the  Exchequer  and 
Prerogative  Court  of  York,  to  act  for  her.    That  it 
the  request  of  the  Rev.  A.  Hewlett  she  had  an  inter- 
view with  him  at  his  Parsonage,  when  he  pfoduoed 
and  read  to  her  a  proxy,  authorizing  and  empower- 
ing Sutton  to  appear  on  her  behalf  and  oppose  the 
Will  and  Codicil,  and  to  give  in  an  allegation  on  her 
behalf,  to  take  the  necessary  steps  to  oppose  the  WiD 
and  Codicil.    That  on  the  assurance  of  the  Rev.  A 
Hewlett  that  the  proxy  was  to  the  purport  and  efleot 
aforesaid,  she  executed  the  same,  and  did  not  there- 
by mean  and  intend  to  give  any  authority  what- 
ever to  Sutton  to  abstain  from  pleading  and  from 
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examining  witnesses  on  her  behalf,  or  to  withdraw  ^^^^ 
from  the  suit,  or  to  consent  to  probate  of  the  Will 
being  granted  without  any  opposition  being  made 
thereto.  That  some  time  in  the  month  of  June  last 
the  Rev.  A.  Hewlett  requested  her  to  sign  a  paper 
writing  which  he  had  prepared,  to  the  effect  that  she 
would  divide  the  property  of  Mason  equally  amongst 
his  relatives.  That  she  requested  the  Rev.  A.  Hew- 
lett to  permit  her  to  take  the  paper  writing  home, 
for  the  purpose  of  consulting  her  son.  That  having 
done  so,  she  called  upon  the  Rev.  A.  Hewlett  in  the 
course  of  a  few  days  and  declined  to  sign  the  same. 
That  she  was  then  informed  by  him  that  her  signing 
the  paper  was  of  no  consequedce,  as  the  case  would 
not  be  tried,  or  would  not  go  into  Court,  or  words  to 
that  effect,  and  she  said  that  this  was  the  first  intima- 
tion  she  received  that  the  cause  Would  not  be  tried : 
and  she  further  said,  that  from  the  conversation  she 
then  had  with  the  Rev.  A.  Hewlett^  she  was  under  the 
impression  that  Sutton^  the  Proctor  aforesaid,  con- 
sidered it  was  of  no  use  going  on  in  the  Court  in  which 
the  cause  was  then  depending,  and  that  it  was  going  to 
be  removed  into  another  Court.  That  shortly  after  the 
above-mentioned  circumstance,  she  Was  called  upon 
by  certain  friends  and  relations  of  hers,  who  informed 
her  that  Sutton  had  written  a  note  (which  they  then 
showed  to  her)  to  the  Rev.  A.  Hewlett,  stating  that 
he  should  withdraw  the  case,  or  to  that  effect,  when 
it  came  on  to  be  heard.  That  she  immediately  signed 
a  paper  in  the  words  following : — *'  Hatherton^  July 
1st,  1856.  Dear  Sir, — In  reply  to  your  letter  of  the 
28th  June,  I  the  tmder  signed  Alies  Brown^  have  deters 
med  the  case  should  come  into  Court,  and  I  authorise 
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1857.  you  to  take  the  nesarry  proseedings  on  my  bhalf. 
BaowH  Alies  Brown.  Witness,  James  Robinson.*'  Which  paper 
Davwipobt  ®^^  caused  to  be  delivered  to  Sutton.  And  she  further 
said,  that  she  had  been  informed,  and  believed,  that 
William  Roberts  of  Rochdale,  Solicitor,  and  Moore,  his 
clerk,  who  attested  the  execution  of  the  Will,  were 
alone  examined  as  witnesses  in  the  cause ;  and  that  on 
the  first  day  of  August  last,  sentence  was  given  in  the 
cause,  the  Will  and  Codicil  were  pronounced  for,  and 
probate  thereof  decreed  to  the  Executors.  And  she 
further  said,  that  it  was  not  until  some  time  after  the 
1st  of  August  that  she  became  aware  that  the  cause 
had  been  concluded,  and  probate  of  the  Will  and 
Codicil  granted,  but  that  no  plea  had  been  given  ii\, 
no  witnesses  examined,  no  opposition,  in  fact,  made 
on  her  behalf.  And  she  positively  said  that  she  never 
authorized  either  the  Rev.  A.  Hewlett,  or  Sutton,  to 
consent  to  the  probate  being  granted  without  oppo- 
sition thereto,  but  that,  on  the  contrary,  she  fully 
believed  and  intended  that  all  the  facts  and  circum- 
stances on  which  she  relied  for  disproving  the  capacity 
of  the  deceased,  to  make  the  pretended  Will,  would 
be  brought  before  the  Court.  And  she  further  said, 
that  prior  to  the  cause  being  heard,  she  requested 
Richard  Eckersley  and  John  Crook  to  call  upon  Sutton^ 
and  instruct  him  to  allege  an  appeal  from  the  sen- 
tence of  the  Court,  if  it  should  be  adverse  to  her,  and 
which  she  verily  believed  they  did,  but  that  no  appeal 
was  ever  entered  by  him ;  and  she  further  said,  that 
her  interest  had  been  entirely  neglected  by  the 
Proctor,  and  her  rights  as  next  of  kin  sacrified  by  the 
proceedings  aforesaid.  And  she  further  said,  that  she 
verily  beUeved  that  she  had  good  and  valid  grounds 
of  opposition  to  the  Will,  which  she  set  forth.     And 


CASBS  BEFORE  THE  PRIVY  COUNCIL.  301 

she  said,  that  she  verily  believed  she  should  be  able        1857. 
to  establish   by  sufficient  evidence  that  during  the       Browit 
time  therein  particularly  mentioned,  and  especially  on    p^^^;,,^,. 
the  day  of  the  date  of  the  pretended  Will,  the  de- 
ceased was  wholly  incompetent  to  do  any  act  requiring 
thought,  judgment,  and  reflection,  and  quite  incapable 
of  making  his  last  Will  and  Testament. 

Affidavits  were  filed  in  answer  denying  that  the 
interests  of  the  Applicant  had  been  neglected.  The 
most  important  was  by  Sutton,  the  Proctor,  who 
stated  that  upon  investigation  of  the  circumstances 
attending  the  execution  of  the  Will,  and  after  exa- 
mining the  attesting  witnesses,  he  was  satisfied  that 
there  was  in  reality  no  case  as  against  the  Will  and 
Codicil,  and  had  accordingly  advised  the  Applicant 
that  no  defensive  pleading  should  be  ofiered,  and  that 
such  advice  was  assented  to  by  her  friends,  Eckersley 
and  Crook,  on  her  behalf,  who  were  moreover  present 
at  the  hearing  of  the  cause,  and  consented  to  the 
Sentence  pronounced,  and  that  no  dissent  was  made, 
or  desire  to  appeal  was  then,  or  within  the  usual  time 
limited  for  appealing,  expressed  by  the  Applicant 
herself,  or  by  Eckersley  or  Crook,  on  her  behalf. 

Dr.  Phillimore,  in  support  of  the  application. 

No  appeal  having  been  asserted  by  the  Applicant's 
Proctor,  though  he  was,  as  she  states  by  her  affidavit, 
instructed  to  do  so,  her  interests  were  in  fact  aban- 
doned, and  that  circumstance  entitles  her  to  the  in- 
dulgence of  the  Court,  notwithstanding  the  practice  in 
the  Ecclesiastical  Courts  of  asserting  an  appeal  within 
fifteen  days.  A  question,  however,  arises,  whether  she 
is  not  entitled  to  appeal  on  another  ground,  namely, 
that  a  year  and  a  day  had  not  elapsed  before  her  ap- 
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1867.  plication  here  for  leave  to  appeal.  Appeals  io  the 
Baowv  Ecclesiastical  Courts  are  regulated  by  the  Statute, 
24th  Hen.  VIII.,  c.  12.  Sect.  6  prescribes  the  time 
within  which  an  appeal  is  to  be  alleged  to  fifteen 
days.  The  26th  of  Hen.  VIII.  c.  19,  sect.  4»  cfeated 
the  Court  of  Delegates,  with  jurisdiction  to  take 
cognizance  of  appeals.  That  Court  was  aboUelMd  bjr 
the  Statute,  2nd  &  3rd  Will.  IV.,  c.  92,  the  jurisdic- 
tion being  transferred  to  the  Queen  in  Couocili  and 
afterwards  by  the  3rd  &  4th  WiU.  IV«,  c.  41 » to  this 
Tribunal.  Appeals  before  the  Privy  Couocili  where 
no  special  local  regulation  interfered,  have  always 
been  regulated  by  the  rule  of  the  Civil  law,  whidi 
allows  an  appeal  to  be  interposed  within  a  year  and  i 
day  from  the  date  of  the  Sentence,  and  that  irtile  ii 
not  aboUshed  by  the  Statute,  3rd  &  4th  WiU.  IV., 
c  41,  under  which  we  make  this  special  appli€aticHi» 
and  not  under  the  24th  Hen.  VIII.,  c.  12«  The 
subsequent  Statutes,  6th  &  7th  Vict.,  c»  38,  and  7th 
&  8th  Vict.,  c.  69,  only  enlarge  the  powers  of  the  3nl 
&  4th  Will.  IV.,  c.  41.  The  time  for  appealing  is 
unaffected  by  either  of  these  Statutes.  Seco&dlyi  thii 
Court  being  an  appellate  Court,  may  admit  ^  frsdi 
allegation  in  testamentary  causes.  Price  v.  Clark  (o), 
Oirdler  y.  Lamb  (ft).  So  also  in  a  matrimonial  cause, 
Anonymous  (c),  where  all  the  cases  upon  thie  subject 
are  collected. 

Dr.  Addams  and  Dr.  Vwiss  opposed. 

This  Tribunal  has  no  power  to  grant  the  i^pj^ka* 
tion.    It  is  in  the  same  position  as  the  Court  of  De* 

(a)  8  Hagg.  Ecc.  Reps.  265. 

(6)  Cited  in  FUteh&r  t.  L$  Brekfn,  8  Hsgg.  &e6.  Beps.  8(f . 

(c)  9  Moore's  P«  G.  Cases,  484. 
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legates,  created  by  Statute,  25th  Hen,  VIII. ,  c.  19»        18A7. 

sect.  4,  and  like  that  Tribunal  is  prescribed  by  sections 

6  and  7  of  the  24th  Hen.  VIII.,  c.  12,  to  appeals  that 

have  been  asserted  within  fifteen  days.     This  latter 

Statute  altered  the  old  rule  of  the  Civil  law  which 

limited  the    appeal   to   ten   days.    Oughten^   '*  Ordo 

Judtciorunif^'  Tits,   cclxxvii.  &  ccxcix*     2  Browne^s 

**  Civil  Law,''  ch.  ix.  p.  436.   The  Privy  Council  Acts, 

3rd  &  4th  WiU.  IV.,  c.  41  ;  the  6th  &  7th  VicL,  c.  38  { 

and  the  7th  &  8th  Vict.,  c.  69,  do  not  alter  the  pnu> 

tice  of  the  Ecclesiastical  Courts  in  this  respect.     The 

rule  of  the  Civil  law  adopted  here,  of  allowing  an  ap^ 

peal  within  a  year  and  a  day,  applies  to  Colonial 

appeals  only,  and  has  no  application  to  appeals  from 

Ecclesiastical  or  Maritime  Courts.     No  instance  of 

the  allowance  of   an  appeal  from  the  Ecclesiastical 

Courts  in  such  circumstances   can  be  shown.     An 

objection,  however,  exists  to  this  application,  which 

is  fatal.     The  appeal  is  absolutely  perempted.     The 

Sentence  of  the  Court  below  has  been  acquiesced  in 

by  the  Appellant's  Proctor  attending  the  taxation  of 

the  costs  and  accepting  them.     The  **  Clifton'^  (a), 

The  '*  Aquila*'  (6),  Fell  v.  Law  (c),  are  conclusive  au-^ 

thorities  upon  this  point  that  the  appeal  is  thereby 

perempted. 

The  Right  Hon.  Dr.  Lushington  : 

Two  questions  are  raised  by  this  application,  which 
are  entirely  distinct  from  the  merits.  The  first  point 
that  has  been  taken,  is  one  of  considerable  importance, 
novel  in  its  nature  and  never  before  agitated^  namely, 
whether  there  is  any  power  in  this  Court  to  allow  an 

(a)  d  Enapp's  P.  C.  Cases,  375.    (6)  6  Moore's  P.  G.  Gases,  102. 
(c)  1  Roberts.  £cc.  Bep.  726. 

x2 
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1867.  appeal  to  be  prosecuted  from  a  final  Sentence  of  an 
Bbowh  Ecclesiastical  Court,  where  such  appeal  has  not  been 
alleged  within  fifteen  days  from  the  Sentence.  The 
second  question  brought  forward  by  the  Respondents, 
is,  that  the  appeal  is  perempted  by  reason  of  the  Appli- 
cant's Proctor  having  attended  the  taxation,  and  re- 
ceived the  costs  given  by  the  Sentence  sought  to  be 
appealed  from.  It  is  unnecessary  to  deal  with  the 
first  question,  as  we  are  of  opinion,  upon  this  last 
ground  alone,  that,  according  to  the  universal  practice 
of  this  Court,  the  appeal  is  perempted,  and  without 
reference  to  any  other  circumstances,  we  must  refuse 
leave  to  appeal.  From  the  nature  of  the  case,  how- 
ever, no  costs  will  be  given. 


ON  APPEAL  FROM  THE  SUDDER  DEWANNY 

ADAWLUT,  BENGAL. 

Ranee  Hurrosoondree  Dibiah      -    Appellant^^ 

AND 

Rajah  Pran  Kishen  Sing     -        -     Respondeni.* 

^^i^T^'         ^^  '^^^  relating  to  the  restoration  of  this  appeal 
^--^ — '     are  reported  ante^  p.  152.     A  petition  was  now  pre- 

Restoration 
of  ftn  Appeal 
allowed,  upon       *  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 

condition  of     The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  T.  PembertOD 

ftgfngii*'''*  ^«*«^'  ^^  ^®  ^g^^  Hon.  The  Lord  Justice  Turner. 
England  9%c\i- 

rity  for  costs  of  the  apnea!.    Six  months  havins  elapsed  without  the 
Appellant  haying  lodged  the  required  securily,  the  Respondent  applied 
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senled   by  the   Respondent   to  dismiss   the   appeal.        1867. 
The  petition  set  forth  that  six  months  had  elapsed   RahsbHub* 
since  the  date  of  the  Order  in  Council,  but  that  the    *^b'[^" 
Appellant  had  not  complied  with  the  terms  on  which  ^' 

the  conditional  Order  restoring  the  appeal  was  made,  Kishiv  Sua. 
and,  in  particular,  had  not  given  such  security  for 
costs  as  therein  prescribed,  or  any  security  whatever, 
and,  that  the  Appellant  had  not  lodged  a  petition  of 
appeal,  although  she  was  proceeding  with  the  printing 
of  the  transcript,  and  thereby  involving  the  Respon- 
dent in  unnecessary  expense  and  costs  before  any  peti- 
tion of  appeal  lodged,  or  security  given.  This  petition 
was  opposed  and  an  affidavit  filed  by  the  Appellant's 
agent,  setting  forth,  that  a  petition  of  appeal  had 
been  lately  lodged  and  that  the  printing  was  going  on, 
but  that  the  appeal  could  not  be  heard  before  the 
February  sittings,  that  he  had  not  yet  received  from 
India  the  amount  of  the  securities  required  to  be 
lodged  in  the  Council  office  for  costs,  &c.,  but  that 
he  was  in  daily  expectation  of  receiving  the  same. 

Mr.  Leith,  for  the  Respondent, 

Urged  that  there  was  no  excuse  for  the  delay  and 
non-compliance  with  the  Order  in  Council. 

Mr.  Wigram^  Q.  C,  for  the  Appellant, 

Submitted  that  there  had  been  no  real  delay,  and 
that  the  only  fault  arose  from  not  depositing  security, 
which  the  agent  of  the  Appellant  being  without  re- 
mittances, had  been  compelled  to  omit,  but  being  in 

to  dismiss  the  appeal  by  reason  of  the  non-performance  of  that  con- 
dition. As  it  appeared  that  the  Appellant's  agent  was  in  daily  ex- 
pectation of  funds  from  India,  the  case  was,  upon  the  Appellant 
paying  costs  of  the  day,  orderea  to  stand  over  for  three  montns,  for 
the  Appellant  to  perform  that  condition :  i|i  failure  thereof,  the  appeal 
to  stana  dismissed. 
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1857.        daily  anticipation  of  receiving  funds,  that  omission 
Ruiui  Hn^  would  be  immediately  supplied. 

JIOiQQKDBSI 

p.  The  liord  Justice  Knight  Bkucb  : 

KuHsv  too.      In  the  circumstances,  we  think  that  the  Appellant 

should  have  three  months  more  time,  but  8he  must 
pay  the  costs  of  this  application,  and  expedite  pro- 
ceedings so  that  the  case  may  be  heard  at  the  sittings 
in  February  next.  A  peremptory  Order  will  be  made 
that  the  appeal  stand  dismissed,  unless  within  three 
months  from  this  day  the  security  be  perfected  as 
previously  ordered. 

It  was,  therefor^,  ordered  by  their  Lordships,  that 
the  costs  of  the  Respondent  on  this  application 
should  be  forthwith  taxed  by  the  Registrar  of  the 
Privy  Council  and  paid  by  the  Appellant,  or  her 
agents  in  this  country,  and,  that  their  Lprdshipe 
would  report  to  Her  Majesty,  that  the  appeal  be 
dismissed,  unless  the  sum  of  £500,  for  security  for 
costs,  be  deposited  with  the  Registrar  on  or  before  the 
7th  of  March  next. 

The  costs  were  taxed  accordingly,  but  the  Appe- 
lant having  failed  to  comply  with  the  conditioa 
imposed  by  the  Order,  it  was  finally  ordered,  that 
the  appeal  be  dismissed,  and  the  Appellant  further 
condemned  in  the  costs  incurred  by  the  Respondent 
on  the  application  of  the  7th  of  December^  1857. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF 
ADMIRALTY  OF  ENGLAND, 

William  Morgan  and  others         -    Appellants, 

AND 

James  Sim  and  others    •         -        -    Respondents.* 

The  "London. 


»9 


1.  HIS  was  a  collision  case.    The  suit  was  promoted  15th  Dec, 
by  the  Appellants,   the  owners  of  the  vessel  and     ^Ji^^ 
cargo  and  the  crew  of  the  fishing-smack  "  Celerity,'*     '^^^^^ 

of  64  tons  burden,  against  the  *'  Oity  of  London,''  a  clear  bright 

722  tons,  a  steamship  belonging  to  the  Respondents,  S^^^fJ^ 

the  Aberdeen  Steam  Navigation  Company.  no*^  rdieve 

The  collision  took  place  on  the  3rd  of  January,  Teasel  hove-to, 

1857,  at  about  7  o'clock  in  the  evening,  at  the  lower  Jn^^fte 

part  of  the    Ounfteet  Sand,  at   the   mouth   of   the  ^d^draity 

'  "^  RegulatiODfl, 

Thames,  where  The  *'  Celerity  ''  had  hove-to,  in  order  madein  pur- 
that  her  mainsail  might  be  reefed.  At  the  time  of  &toSito,^4th^ 
the  collision  the  weather  was  clear   and  the  moon  ^}^^^  ^^'i 

C.  7vy  sec.  295, 

shining  brightly,  but  the  wind  was   blowing  hard,  for  exhibitiDg 

a  light. 

♦  Preeeof:  The  Bight  Hon.  Lord  Wensleydale,  the  Kight  Hon.  sion  to  show 

T.  Femberton  Leigh,  and  the  Eight  Hon.  Sir  John  Dodson.  a  ligl^t  being 

the  cause  01 
the  collision,  ' 
as  it  was  probable  that  if  a  light  had  been  shown  the  collision  would  not 
hare  occurred,  and  there  being  no  default  of  a  look-out  by  the  steamer, 
the  owners  of  the  sailing  vessel  were  held  concluded  bj  section  298  of 
Statute,  17th  <fe  18th  Vict.,  c.  104,  from  recoyering  damage  against  the 
steamer. 

The  onus  proBandi  lies  on  a  party  seeking  to  recover  compensation 
for  damage  occasioned  by  a  collision,  and  that  party  must  establish  that 
the  loss  was  attributable  to  the  neglect  or  default  of  the  other  party,  or 
else  he  cannot  recover. 
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The  *'  City  of  London,*^  on  her  way  from  London  to 
Aberdeen^  ran  into  The"  Celerity  ^^^  and  she  went  down 
head  foremost  in  less  than  two  minutes.  The  mate  and 
an  apprentice  were  drowned,  and  the  master  and  the 
rest  of  the  crew  were  saved  by  getting  into  the  boat, 
and  were  taken  on  board  the  steamer.  No  light  was 
exhibited  by  the  smack,  but  it  was  alleged  on  her 
behalf,  that  the  night  was  so  clear  that  the  steamer 
must  have  seen  her,  in  time  to  have  avoided  the 
collision,  if  a  good  look-out  had  been  kept,  and  that 
the  smack  herself  was  unable  to  take  any  step  for 
that  purpose,  because  she  was  lying  nearly  dead  upon 
the  water.  The  defence  of  the  Respondents  was,  that 
she  was  keeping  a  good  look-out  and  showing  proper 
lights,  but  in  consequence  of  no  light  being  shown  by 
the  smack  she  was  unable  to  see  her  until  it  was  too 
late  to  avoid  the  collision ;  that  directly  she  saw  the 
smack  she  ported  her  helm  and  stopped  her  engines, 
and  that  the  smack  alone  was  to  blame  for  the  acci- 
dent, not  having  done  anything  to  get  out  of  the  iray 
of  the  steamer,  although  she  was  lying  in  the  fair  way 
or  ordinary  track  of  vessels,  and  although  she  saw  the 
steamer  at  a  distance  of  two  miles.  It  was  also  con- 
tended on  behalf  of  the  Respondents  .that  they  were 
free  from  blame,  and  that  the  smack  not  having  com- 
plied with  the  Admiralty  Regulations  made  under  the 
14th  &  15th  Vict.^c.  79,  with  regard  to  the  exhibition 
of  lights  by  sailing  vessels,  she  was  prevented  from 
recovering  by  the  298th  section  of  the  Merchant 
Shipping  Act,  17th  &  18th  Vict,,  c.  104,  as  the  real 
cause  of  the  collision  was  the  smack's  omission  to 
show  a  light  or  to  take  any  step  to  avoid  the  col- 
lision. A  responsive  plea  was  brought  in  on  behalf 
of  the  owners  of  the  smack,  which  pleaded,  that  in 
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consequence  of  the  clearness  of  the  night  and  the  ^Ji^ 
brightness  of  the  moon,  the  collision  was  not  caused 
by  the  omission  of  those  on  board  the  smack  to  ex- 
hibit a  light.  Witnesses  were  examined  on  both 
sides.  The  evidence  of  the  survivors  of  the  crew  of 
The  "  Celerity,'^  went  to  show,  that  they  saw  the 
steamer  two  miles  off,  that  they  hailed  her  but  did 
not  show  any  light.  On  the  other  side,  it  was  deposed 
that  a  good  look-out  was  kept  by  them,  but  that 
there  was  no  light  on  board  the  smack  which  was 
hove-to,  deeply  laden,  and  that  as  The  *'  Celerity  '* 
was  a  small  vessel,  she  was  not  seen  by  the  steamer 
till  close  upon  her,  when  the  steamer  ported  her 
helm,  but  too  late  to  avoid  the  collision.  The  Judge 
of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lush- 
ington)  submitted  two  questions  to  the  consideration 
of  the  Trinity  Masters,  by  whom  he  was  assisted,  first, 
whether  or  not  the  steamer  was  to  blame  in  respect 
of  the  collision ;  and  secondly,  as  to  the  conduct  of 
those  on  board  the  smack.  The  learned  Judge  directed 
them,  that  it  was  not  because  it  was  a  bright  night 
that  it  was  unnecessary  to  obey  the  Act  of  Parliament, 
by  not  exhibiting  a  light;  that  the  question  was, 
whether  the  collision  was  occasioned  bv  the  non- 
exhibition  of  a  light,  or  whether  the  collision  was 
occasioned  by  the  want  of  a  good  look-out  on  board 
the  steamer,  and  whether  if  there  had  been  a  light  on 
board  the  smack,  the  steamer  would  have  seen  it,  and 
so  in  all  probability  have  avoided  the  collision.  The 
Trinity  Masters  were  of  opinion  that  there  were  no 
circumstances  to  justify  the  smack's  departure  from 
the  Admiralty  Regulations,  and  that  if  a  light  had 
been  shown,  there  would  in  all  probability  have  been 
no  collision.     The  Judge,  thereupon,  by  his  Sentence, 
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decreed  that  the  smack  oould  not  recover  under  the 
2g8th  seotiou  of  the  17th  &  18th  Vict.,  c  104,  and 
dismissed  the  steamer,  with  costs  (a). 


!Hia  London.       Jhe  pr^ent  appeal  was  brought  from  this  sentence. 


Mr.  Forsyth,  Q.  C,  and  Dr.  Jenner,  argned  the 
appeal  on  behalf  of  the  Appellants. 

It  was  admitted  in  the  argument  that  no  light  was 
exhibited  as  required  by  the  Admiralty  Regulations, 
made  in  pursuance  of  the  295th  section  of  the 
Statute,  14th  &  15th  Vict.,  c.  7^;  and  that  the  anus 
probandi  was  upon  the  Appellants  to  prove  that  the 
steamer  was  the  cause  of  the  collision  s  but  it  was 
conf ended  that,  as  it  was  a  clear  moonlight  night,  if 
the  steamer  had  kept  a  good  look-out,  the  collision 
could  have  been  avoided,  and  that  that  circumstance 
took  the  case  out  of  the  Statute,  17th  &  18th  Viet., 
c.  104,  sec.  298. 

The  Queen's  Advocate  (Sir  John  Harding) ,  and 
Mr.  Wilde,  Q.  C,  appeared  for  the  Respon* 
dents,  but  were  not  called  upon. 

The  Right  Hon.  Lord  Wenslbydale  : 

We  do  not  think  it  necessary  to  hear  the  Counsel 
for  the  Respondents,  because  their  Lordships  consider 
the  case  has  been  very  well  argued  by  the  Appellants, 
and  we  are  in  full  possession  of  the  facts. 

This  cause  is  brought  by  way  of  appeal  from  a 
judgment  pronounced  by  the  learned  Judge  of  tM 
Admiralty  Court,  and  having  read  that  judgment,  it 
certainly  would  appear,  as  has  been  argued  by  the 

(a)  See  case  reported,  nom.  *'  The  City  of  London/*  I  Swabejli, 
Adm.  Rep.  248. 
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Appellants,  that  the  learned  Judge  had  some  little  1867. 
doubt  in  his  own  mind  as  to  the  conclusion  to  which 
he  should  arrive.  He  left  two  questions  for  the  con- 
sideration of  the  Trinity  Masters.  First,  whether 
they  were  of  opinion  that  the  collision  was  occasioned 
by*  the  want  of  a  good  look*out  on  board  the  steamer; 
and,  secondly,  whether,  if  there  had  been  a  light  on 
board  the  smack,  the  steamer  would  have  seen  at,  and 
in  all  probability  have  avoided  the  collision.  The 
first  question  has  not  been  distinctly  answered  by  the 
Trinity  Masters,  but  they  have  answered  the  second 
very  distinctly,  which  is  also  an  answer  to  the  case 
of  the  Appellants,  namely,  that  if  a  light  had  been 
exhibited  on  board  of  the  smack  there  would  in  all 
probability  have  been  no  collision.  Now,  we  have 
had  the  benefit  of  the  assistance  of  the  Sailing 
Masters,  who  have  fully  considered  the  case,  and 
they  say  in  answer  to  the  first  question,  that  they 
are  not  satisfied  upon  the  evidence  that  the  steamer 
was  at  all  to  blame ;  but  they  are  satisfied  upon  the 
other  question,  that  if  a  light  had  been  exhibited  on 
board  the  smack,  then  in  all  probability  the  collision 
would  have  been  avoided.  That  being  so,  the  Ap- 
pellants have  not  succeeded  in  satisfying  us  that  the 
judgment  appealed  from  was  wrong.  The  Respon- 
dents being  in  possession  of  the  judgment  roust  be 
taken  to  be  prima  fade  right,  and  it  lies  on  the  Ap- 
pellants to  show  the  judgment  to  be  wrong.  If  their 
Lordships  entertain  any  doubt  upon  the  question, 
they  are  bound  to  decide  in  favour  of  the  party  that 
has  obtained  the  judgment  of  the  Court  below.  With 
respect  to  the  onus  probandi  in  this  case,  as  it  was 
properly  admitted  by  the  Appellants,  there  is  no  ques- 
tion or  doubt  about  the  law.     The  party  seeking  to 


S12 


CASES  BEFORE  THE  PRIVY  COUNCIL. 


The  London. 


1867.  recover  compensation  for  damage  must  make  out 
that  the  party  against  whom  he  complains  was  in  the 
wrong.  The  burden  of  proof  is  clearly  upon  him, 
and  he  must  show  that  the  loss  is  to  be  attributed 
to  the  negligence  of  the  opposite  party.  If  at  the 
end  he  leaves  the  case  in  even  scales  and  does  not 
satisfy  the  Court  that  it  was  occasioned  by  the  negli- 
gence or  default  of  the  other  party,  he  cannot  suc- 
ceed. Now,  on  the  present  occasion  their  Lordships 
are  of  opinion,  that  he  has  not  satisfied  the  con- 
science of  the  Court  that  the  cause  of  the  collision 
was  through  the  misconduct  of  the  steamer.  He  has 
at  all  events  left  the  matter  in  doubt,  so  that  it  is 
impossible  in  the  most  favourable  point  of  view  to 
decide  whether  the  collision  was  occasioned  by  the 
misconduct  of  the  steamer,  or  by  the  default  of  the 
smack  herself.  Now,  there  can  be  no  question  io 
this  case,  but  that  it  was  the  duty  of  the  smack  in 
the  position  in  which  she  was,  being  hove-to,  and 
seeing  a  vessel  approaching,  to  exhibit  a  light,  and 
if  the  Master  of  a  sailing  ship  chooses  not  to  exhibit 
a  light  to  the  vessel  approaching  he  must  take  the 
risk  of  his  neglect.  Looking  at  the  whole  of  the 
evidence,  their  Lordships  are  of  opinion,  that  on  the 
balance  of  evidence,  it  is  tolerably  clear  that  if  a  light 
had  been  exhibited,  the  accident  in  all  probability 
would  never  have  happened.  That  was  the  opinioD 
of  the  Trinity  Masters  in  the  Court  below,  and  that 
is  the  opinion  of  the  Sailing  Masters,  who  have  as- 
sisted us  to-day ;  and  being  of  the  same  opinion  our- 
selves, it  is  our  duty  to  affirm  the  judgment  of  the 
Court  below,  with  costs. 
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ON  APPEAL  FROM  THE   HIGH  COURT  OF 
ADMIRALTY  OF  ENGLAND. 

Sidney  Halsey  and  others     -         -     Appellants^ 

AND 

William  Verwby  Albertuszen and)  i>         j    ^   » 

y  Respondents.^ 

others         -         -         -         -         -j 

The  "Jonge  Andries/' 

1  HIS  was  an  action  brought  by  the  Appellants,  the     i5th  Dec, 
master  and  crew  of  the  fishing-smack  ** Intrepid"  of     >.— v-^ 
Yarmouth,  against  The  *'Jonge  Andries,''  a  galliot,  ^^I'f^j 
belonging  to  Russian  owners,  and  her  cargo,  for  sal-  miles  off  the 
vage  services  rendered  to  that  vessel,  which  services  being  in  di£- 
commenced  on  the  13th  o(  November,  1856,  whilst  the  ^S^^X 

the  boisterous 
*  Present :  The  Right  Hon.  Lord  Wensleydale,  the  Right  Hon.  state  of  the 

T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  John  Dodson.  bi^  h^f 

calld  in  the 
assistance  of  an  English  fishing-smack,  and  enffaged  the  Captain,  by  a 
written  agreement,  '^  to  pilot  and  to  sail  a-head  for  £60"  After  four 
days  of  boisterous  weather,  during  which  the  Captain  of  the  smack 
worked  at  the  pumps,  the  Tessel  was  got  into  port  The  owners  of  the 
smack  refused  the  tender  of  £50,  and  brought  an  action  for  salvage 
services  rendered  to  the  vessel.  The  Court  of  Admiralty  was  of  opinion, 
that  the  agreement  being  to  perform  a  service  for  a  specific  sum  was  not 
to  be  set  aside  because  the  weather  became  tempestuous,  and,  by  reason 
thereof,  that  the  vessel  was  longer  in  arriving  at  a  port  of  safety  than 
might  reasonably  be  anticipated,  and  held,  that  salvage  was  barred  by 
the  agreement,  as  nothing  was  done  to  convert  pilotage  service  into 
a  salvage  service,  and  that  the  sum  specified  in  the  agreement  was  a 
sufficient  compensation.  Affirmed  on  appeal  by  the  Judicial  Committee. 
The  Court  will  not  favour  a  claim  for  salvage  by  a  party  originally 
engaged  as  a  pilot ;  but  at  the  same  time  pOots  are  not  to  be  com- 
pensated by  mere  pilotage  remuneration  for  salvage  services. 
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galliot  was  fifty  miles  off  the  Dutch  coast,  and  con- 
tinuing till  the  1 7th  of  that  month,  when  she  reached 

AlbeetVszen,  Lowestoft. 

— -  The  Act  on  Petition  set  forth,  that  The  ''Jange 

Andries.      Andries^'^  a  Russian  vessel  of  118  tons  burden,  was 
bound  from  Cronstadt  to  the  river  Maas^  with  a  cargo 
of  rye,  and  when  about  fifty  miles  from  the  land  off 
Southwood^  the  weather  being  boisterousi  hailed  The 
'^  Intrepid^*^  a  fishing-smack,  for  the  purpose  of  being 
piloted  into  an  English  port.     That  the   parties  on 
board    the    smUck   informed   the  Master   that  they 
were  not  pilotd,  but  fishermen,  and  inquired  if  the 
vessel  was  leaky,  to  which  the  Master  of  The  "  Jonge 
Andries^*  replied  that  she  was  not)  and  that  there 
was  nothing  amiss  with  her;   that  the  Master  then 
asked  them  how  much  they  would  charge  to  pilot 
her  to  an  English  port^  and  that  they  asked  £50^ 
which  sum  was  agreed  to,  and  the  following  agreement 
executed : — *'  The  undersigned  Captain  A.  Steffans^  of 
the  ship  ^  De  Jonge  Andries i'  acknowledges  to  have 
engaged  as  pilot  and  to  sail  a-head  Captain  Sydniwaip 
for  the  price  of  50,  say  £50.     At  sea,  13th  of  No- 
vember,  1856."    That  the  Master,  Haleey,  went  on 
board,  and  that  during  the  night  there  was  a  heavy 
gale  from   the  northward,   and   the  galliot  worked 
heavily,  and  made  much  water,  so  that  the  pumps 
required  to  be  worked,  and  the  crew  being  all  worn 
out,  he^  the  Master,  worked  at  the  pumps  during  the 
whole  night,  and  was  completely  drenched  to  the  skin, 
as  the  sea  made  a  clear  breach  over  the  galliot ;  that 
the  smack  kept  company  with  a  light  burning  all 
night ;  that  the  next  morning  the  Captain  of  The 
*' Jonge  Andries*'   requested   some   of   the   crew  of 
the  smack  to  come  on  board  to  pump^  but  as  it  blew 
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a  complete  hurricane,  it  was  impossible  in  the  then        iwi. 

state  of  the  weather  to  get  any  hands  out  of  the 

smack;  that  the  galliot  had  very  bad  weather  for 

some  days,  and  was  ultimately  taken  in  tow  by  the 

smack,  and  after  great  exertions  got  safe  into  port.      AaiSXT 

And  the  Act  on  Petition  further  alleged,  that  though 

when  the  agreement  was  signed  the  Captain  said  that 

the  vessel  did  not  leak,  yet  that  she  was  at  that  time 

leaky  and  making  -water  rapidly,  and  that  nearly  all 

the  time  the  Master  of  the  smack  was  on  board  he 

had  to  pump  and  clear  the  pumps,  and  thut  such 

services  were  not  only  pilotage  but  salvage,  for  had 

it  not  been  for  his  excessive  exertions  at  the  pump 

and  the  assistance  rendered  by  the  tmack,  the  galliot 

would  never  have  reached  hhd* 

The  answer  of  the  owners  of  The  ''  Jonge  Andriis" 
alleged,  that  the  state  of  the  vessel  was  well  known  to 
the  Master  of  the  smack  when  the  agreemtnt  was 
entered  into,  and  they  denied  that  the  weather  was  so 
bad  or  that  the  galliot  made  much  water,  at  W^U 
also  the  fact  of  the  incessant  exertions  of  Halny,  as 
alleged  in  the  Act  on  Petition  \  and  with  reference  to 
the  allegation  that  the  services  were  not  only  of 
pilotage  but  salvage,  the  owners  by  their  answer  in- 
sisted, that  the  agreement  which  the  Master  of  the 
smack  entered  into,  was  to  include  all  the  services 
of  himself  and  the  smack  and  crew,  whether  of  pilot- 
age or  salvage,  as  might  be  necessary  to  get  the  galliot 
safely  into  port,  and  that  the  sum  of  £50,  stipulated 
by  the  agreement,  was  to  be  the  full  remuneration  for 
all  such  services,  which  amount  had  been  tendered  to 
the  Master,  but  which  he  had  refused  to  accept. 

The  Judge  of  the  Admiralty  Court  (The  Right 
Hon.  Dr.  LwAtnsftM)  was  of  opinion^  that  no  db- 
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1857.        caption  had  been  practised  by  the  Captain  of  The 

^][J^      *^  Jonge  AndrieSj''  as  to  the  state  of  the  vessel  when 

*•  the  agreement  was  entered  into,  and  he  held,  that  the 

Albbhtusziv.         .    ^ 

—        claim  for  salvage  services  was  barred  by  the  agree- 
Aiidri^    ment,  and  by  the  final  sentence  the  Court  pronounced 
that  the  tender  of  £50,  made  by  The  ^^Jonge  Andries" 
was  sufficient  (a). 

The  appeal  was  from  this  sentence. 

Mr.  Forsyth,  Q.  C,  and  Dr.  Jenner,  for  the  Ap- 
pellants. 

The  agreement  set  up  by  the  Respondents  as  an 
answer  to  our  claim  for  salvage  service  is  not  binding 
upon  the  Appellants.  They  were  deceived  by  the 
Captain  of  The  *'  Jonge  Andries"  as  to  the  true  state 
of  that  vessel  when  the  agreement  was  signed.  The 
services  rendered  amounted  to  salvage  services,  which 
were  not  contemplated.  Salvage  services  are  more 
highly  estimated  and  remunerated  than  ordinary 
pilotage  or  towage,  and  the  amount  awarded  by 
the  sentence  ought  to  be  increased.  The  ^*  Duke  of 
Clarence  "  (6),  The  "  Reward  "  (c),  The  "  Betsy  "  (d), 
The ''True  Blue ''{e). 

Mr.  Wilde,  Q.  C,  and  Dr.  Addams,  for  the 
Respondents,  were  not  called  upon  to  address 
their  Lordships. 

The  Right  Hon.  T.  Pemberton  Leiqh  : 

Their  Liordships  have  the  satisfaction  of  agreeing 
in  the  conclusion  at  which  the  learned  Judge  of  the 

(a)  See  case  reported,  nom,  *'  The  Jonge  Andries,"  1  Swabey's, 
Adm.  Rep.  226. 
(6)  1  W.  Rob.  346.  (c)  lb.  174. 

{d)  1  Jurist,  755.  (e)  7  Jurist,  756. 
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Court  below  arrived,  and  in  the  principles  on  which        1807. 
his  judgment  proceeded.     The  question  between  the      Halset 
parties  is,  what  is  the  effect  of  the  agreement  into  j^bb-titsiik. 
which  they  have  entered,  and  what  were  the  services        — - 
which  the  smack  •*  Intrepid  "  rendered  to  The  **  Jonge     Andries. 
Andries?'*    If  the  services  agreed  to  be  rendered 
were  merely  that  of  steering  as  a  pilot  ordinary  steers 
a  vessel,  where  there  is  no  danger  or  difficulty,  and 
then  something  occurs,  and  additional  services  are 
rendered,  then,  of  course,  there  is  a  just  claim  for 
additional  compensation. 

In  order  to  construe  this  agreement,  we  must  look 
at  the  circumstances  under  which  the  agreement  was 
entered  into,  and  f he  relative  position  of  the  parties 
between  whom  it  was  made.  In  this  case,  the  gal- 
liot, though  not  in  actual  danger,  nor  having  incurred 
any  damage  which  could  subject  her  to  any  risk,  was 
nevertheless  in  some  distress :  she  had  been  strained 
in  some  degree,  the  weather  was  bad,  and  the  pumps 
were  kept  occasionally  at  work,  and  she  was  fast 
making  water.  Under  these  circumstances  she  re- 
quired assistance,  but  of  what  kind?  Not  merely 
the  assistance  of  a  licenced  pilot  to  take  her  into 
port,  but  assistance  of  a  totally  different  character, 
and  the  agreement  which  was  made  was  not  such  a 
one  as  would  have  been  made  by  a  person  following 
the  profession  of  a  pilot.  In  the  course  of  the  voy- 
age, the  galliot,  being  in  distress,  hails  the  smack, 
and  enters  into  the  agreement  in  question,  the  effect 
of  which  is,  that  the  Master  of  the  smack  was  to  go 
on  board  and  pilot  the  galliot,  and  that  the  smack 
herself  was  to  sail  ahead.  The  question  is,  what  was 
the  meaning  of  that  agreement  ?  The  learned  Judge 
of  the  Court   below  has  held,  that  the  meaning  of 

VOL.    XI.  Y 
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1857.       that  agreement  was,  not  that  the  Master  of  the  smaok 
HAI41T      should  act  merely  in  steering  the  ve^s^l,  but  that  ths 

ALBSEToazsv  •'^^^^''  ^^^  ^^®w  should  stand  by  in  case  of  neoeaaity 

—        and  give  their  aid,  if  required.    That  appears  to  thdr 

i^J^T    Lordships  to  be  a  perfectly  reaaooable  constroctioii 

of  the  agreement,  having  regard  to  the  sitDation  of 

the  galliot  at  the  time  the  agreement  waa  made,  and 

the  parties  between  whom  it  was  made. 

Their  Lordships  agree  entirely  witb  the  reaaom 
upon  which  the  learned  Judge  of  the  Court  below 
founded  his  decision,  and  they  are  much  struck  witb 
the  concluding  part  of  his  judgment,  which  they 
deem  to  be  important  as  a  rule  of  the  Ckiurt,  lb 
says,  (a)  ''I  now  come  to  the  next  point  of  the  owe. 
It  happens  as  a  matter  of  fact,  though  it  appeaif  to 
me  it  does  not  matter,  one  way  or  the  other^  that  tint 
vessel  met  with  tempestuous  weathcar,  and  phe  Vii 
considerably  detained  in  the  prosecution  of  her  ^Foyige 
to  an  English  port.  They  seem  to  be  uadetarmiifil 
as  to  what  port  to  have  her  taken.  SoinetiiBes  ibe 
was  to  go  to  RamsgatCy  at  other  times  ahe  waa  tn  fp 
to  a  port  in  the  neighbourhood  of  the  Not/oUc  otmlt 
Now,  what  was  done  by  the  Master  of  the  fiahiai 
vessel,  which  was  to  change  the  nature  of  the  agm* 
ment?  He  says,  in  effect,  'I  assisted  i&  pumping; 
the  weather  became  tempestuous;  there  was  tniii- 
derable  labour  employed  in  keeping  the  veaads  £m. 
I  worked  myself,  and  by  this  noeans  I  converted  tUs, 
which  was  a  pilotage,  into  a  salvage  service/  I^ev, 
I  am  of  opinion,  that  a  more  dangerous  doctrine  tbl0 
this  could  not  be  imported  into  this  Court ;"  and  io 
that  opinion  their  Lordships  concur.  He  then  gpei 
on,  *'  The  Court  has  always  held,  with  B^gard  to  j^iladk 

(a)  1  Smbay'k  Adm.  B^  M9. 
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that  they  are  entitled  to  say  when  they  get  on  board        1867. 
vessels  which  are  not  sea- worthy,  and,  therefore,  in  a      Halbby 
state  of  danger,  '  We  do  not  come  in  the  character  of  albebtuszew 
pilots  only,  but  also  in  the  character  of  salvors.*    In    „,— t" 

1  1  .11  111  TheJonge 

such  a  case  they  are  not  entitled  to  abandon  the  Andries. 
vessels,  but  the  Court  has  uniformly  given  them  an 
additional  reward,  thinking  they  are  not  to  be  com- 
pensated for  a  salvage  service  by  mere  pilotage.  But 
if  you  engaged  a  pilot,  and  he  lends  a  hand,  in  conse- 
quence of  the  necessity  of  the  case,  arising  from  the 
wind  becoming  more  boisterous  than  it  was  before, 
and  everything  which  is  not  strictly  pibtage  is  to  be 
construed  into  salvage,  Masters  should  be  exceedingly 
cautious  how  they  allow  a  pilot  to  touch  a  single  rope, 
or  to  do  more  than  give  directions."  In  this  case, 
their  Lordships  are  of  opinion,  that  the  towage  or  sal- 
vage service  which  the  Master  of  this  smack  actually 
rendered  were  services  included  under  the  agreement, 
which  was  entered  into  by  the  Master  of  the  galliot 
for  the  purpose  of  getting  that  ship  conducted  to 
some  safe  port.  We  are  of  opinion,  therefore,  that 
the  Master  is  not  entitled  to  any  additional  compen- 
sation beyond  the  £50,  the  sum  which  is  mentioned 
in  the  agreement,  which  has  been  tendered ;  and  the 
judgment  of  the  Court  below  must,  therefore,  be 
affirmed,  with  costs. 


y2 
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ON  PETITION   FROM  THE   ISLAND    OF 

JERSEY. 

In  re  The  States  of  Jersey. 

In  the  Matter  of  the  Petition  of  Philip  Gibaut, 
Esq.,  Constable  of  St.  John;  Thomas  Filleul, 
Esq.,  Constable  of  Grouville  ;  Edward  Lb 

HUQUET,  CeNTENIER  AND   CHIEF    OF  PoLICE    OF 

St.  Martin;  and  1,497  rate-payerS|  inhabi- 
tants in  the  different  parishes  in  the 
Island  of  Jersey,  against  an  Acte  of  the 
States,  dated  the  30th  of  April,  1857.* 

i8t  Feb^  1  HIS  was  a  petition,  presented  by  the  above-named 
^^^^^^  Petitioners,  praying  that  Her  Majesty  would  withhold 
By  the  Or.    Her  Royal  sanction  from  an  Acte  of  the  States  of 

der  in  Council  "^ 

of  the  28th  of  Jersey ^  dated  the  30th  of  April,  1857,  relative  to  the 
eve^^Aete  of  1^^  of  taxation,  and  to  send  back  the  same  to  the 
the  iriluod  of  ^^®*®^  *^  ^^  amended  in  conformity  with  the  views  of 
Jene^f muBthe  the  Petitioners.  Among  various  objections  taken  by 
Gr^ioTfour-  the  Petitioners  to  the  Acte  in  question,  was  one  which, 
fo^ritiau"^  as  it  was  held  fatal  to  the  legality  of  the  Acte,  it  is 
be  determined  alonc  nccessary  to  mention.  This  objection,  the  eighth 
andconsideia-  of  those  Set  forth  by  the  Petitioners,  was,  that  the  pre- 
ruie  applies  to  ^^^^^  ^^  ^^^  -4c/e  was  not  lodged  au  Greffe,  in  accord- 

the  preamble 

as  well  as  the       *  Present :  Lords  of  the  Committee  for  tlie  affairs  of  Jersey ^ — 

*f**h"^5  ^^    ^^^  ^'^  President  (Earl  GranYille),  the  Secretary  of  State  for  the 

Home  Department  (The  Right  Hon.  Sir  George  Grey),  the  Judge 
of  the  High  Court  of  Admiralty  (The  Right  Hon.  Dr.  Lushington), 
the  Chancellor  of  the  Duchy  of  Cornwall  (The  Right  Hon.  T. 
Pemberton  Leigh),  and  the  Chancellor  of  the  Duchy  of  Lancaster 
(The  Right  Hon.  T.  Baines). 
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Re  Gibaut. 


ance  with  the  Jersey  Code  of  1771,  and  the  Order  in        1858. 
Council  of  the  28th  of  March,  1771,  which  ordered,        ik  bb 
"  That  when  anything  is  proposed  to  the  Assembly     ^f  Jemct* 
of  the  States  it  shall  be  wrote  down  in  the  form  in 
which  it  is  meant  to  be  passed,  and  there  shall  be 
debated ;  after  which  it  must  be  lodged  au  Greffe,  for 
fourteen  days,  at  least,  before  it  shall  be  determined, 
in   order   that  every   individual   of  the   Slates  may 
have  full   time   to    consider  thereof,  and   the  Con- 
stables to  consult  their  constituents,  if  they  judge 


necessarv." 


The  preamble  to  the  Acte  of  1857,  now  in  question, 
stated^  that  '*  The  States  had  resolved,  with  the  sanc- 
tion of  Her  Most  Excellent  Majesty  in  Council,  to 
repeal  the  Articles  1  to  7,  inclusive  of  the  Law  of 
the  7th  of  January,  1833,  relating  to  the  formation 
of  the  list  of  parochial  rates,  and  to  adopt  the  pro- 
visions of  the  proposed  Law  for  the  term  of  three 
years.'' 

By  Article  5,  of  the  Law  of  the  7th  of  January, 
1833,  ^' Every  person  who  shall  think  that  he  is 
over-assessed,  or  ought  to  be  on  the  rate-list,  shall 
have  the  right  to  cause  the  Constable  or  Chief  of 
Police  of  the  parish  to  be  summoned  before  the 
Court,  in  order  that  such  person  may  be  permitted  to 
make  oath  as  to  the  value  of  his  property,  so  that 
his  rate  may  be  fixed  accordingly,  and  that  at  the 
expense  of  the  parish,  if  the  Claimant  has  taken 
measures  to  that  effect  at  the  time  of  the  preparation 
or  rectification  of  the  parish  rate/' 

It  was  alleged  that  by  the  repeal  of  this  and  the 
two  succeeding  Articles  of  the  Law  of  1833,  as  pro- 
posed in  the  preamble  to  the  Acte  of  1857,  the  rate- 
payers generally  would  be  deprived  of  the  right  of 
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appeal  to  Ihe  Royal  Court,  from  over  or  under  assess- 
ment, or  other  error  therein,  and  of  making  a  declara* 
tion  of  the  true  value  of  their  property ;  and  that  no 
intention  of  repealing  the  Law  in  either  of  these 
respects  had  been  pointed  at  in  any  part  of  the  pro- 
posed Articles  of  the  new  Law  on  the  amendments, 
which  alone  had  been  lodged,  au  Qreff^.  That  by 
such  means  an  important  right  had  been  taken 
away  without  any  opportunity  being  allowed  to  the 
members  of  the  different  parishes  to  consult  their 
constituents  on  the  subject ;  such  preamble  never 
having  been  lodged,  an  Qreffe^  notwithstanding  a  mo- 
tion made  by  a  Deputy  of  one  of  the  parishes,  for  that 
purpose ;  but  that  the  preamble  was  adopted  by  the 
majority  of  the  Assembly  of  the  States,  and  formed 
part  of  the  proposed  Law  in  question,  and  it  was 
urged  on  behalf  of  the  Petitioners,  that  the  omission 
to  lodge  the  preamble  of  the  AcIb^  au  Greffe^  would 
alone  necessitate  the  rejection  of  the  proposed  Ade 
by  Her  Majesty  in  Council. 

In  support  of  this  view,  an  Order  in  Coundil  of  the 
18th  of  April,  1815,  was  referred  t6,  by  which  an 
Acle  of  the  States  of  the  2nd  of  Octoher^  1818, 
making  a  rate  on  the  inhabitants,  Was  declared  null 
and  void,  and  ordered  to  be  erased  from  the  Recotds 
of  the  Island,  because  it  had  been  passed  withdnt 
having  been  lodged,  au  Grefe,  pursuant  to  the  Order 
in  Council  of  the  28th  of  March,  1771,  notwith- 
standing the  rate  had  been  already  levied. 

This  objection  having  been  stated,  their  Lordships 
decided  upon  hearing  Counsel  on  this  point  only. 


Mr.  R.  Palmer,  Q.  C,  and  Mr.  Mackeson,  were 
heard  for  the  Petitioners ;  and 
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Sir  Frederic  Thesiger,  Q.  C,  and  Mr.  G.  M. 
Oifard,  for  the  States  of  Jersey. 

Their  Lordships  intimated  their  opinion,  through 

The  Right  Hon.  T.  Pemberton  Leiqh, 

That  the  objection  was  fatal,  the  provisions  of  the 
Order  in  Council  of  the  28th  of  March,  1771,  de- 
daring  that  "  after  which  it"  (that  is,  the  entire  Acte, 
including  of  course  the  preamble)  ''  shall  be  lodged, 
au  Gr&fe,  for  fourteen  days,  at  least,  before  it  shall  be 
determined,  in  order  that  every  individual  of  the  States 
may  have  full  time  to  consider  thereofi  and  the  Con* 
stables  to  consult  their  constituents,  if  they  judge 
necessary,"  were  conclusive,  and  implied  that  when 
an  Acte  had  been  passed,  it  had  been  lodged  for  four- 
teen days,  am  Oreffe,  which  it  was  not  pretended  the 
Acte  of  1857  had  been;  and  that  their  Lordships 
would  report  such  as  their  opinion  to  Her  Majesty  in 
Council. 


18d8. 

Ths  States 
or  JmusiY. 

Rl  QlBAITT. 


The  following  report  was  made :  The  Lords  of  the 
Committee  in  obedience  to  Her  Majesty's  Order  of  re- 
ference have  taken  the  petition  into  consideration,  and 
proceeded  to  hear  Counsel  in  the  matter  on  behalf  of 
the  Petitioners,  and  also  on  behalf  of  the  States  of 
the  Island  of  Jersey ;  and  it  appearing  in  the  course 
of  such  hearing,  that  the  provisions  of  an  Order  in 
Council  of  the  28th  of  March,  1771,  which  directs 
that^  when  anything  is  proposed  in  the  assembly  of  the 
States,  it  shall  be  lodged,  au  Oreffe,  for  fourteen  days, 
at  least,  before  it  shall  be  determined,  have  not  been 
duly  complied  with  in  respect  of  the  Acte  of  the 
30th  of  April  last*  their  Lordships  do  agree  humbly 
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to  report  as  their  opinion  to  Your  Majesty,  that  it  is 
not  advisable  for  Your  Majesty  to  confirm  the  said 
Acte,  This  report  was  approved  by  Her  Majesty, 
and  an  Order  in  Council  made  in  conformity  with 
such  recommendation. 


ON  APPEAL  FROM  THE  ARCHES  COURT  OF 

CANTERBURY. 


The    Reverend    Joseph     Ditcher 
Clerk 


'  |-  Appellant^ 


AND 


The  Venerable   George   Anthony  )  „         j    *  « 
_  ^,    ,  y  Respondent.^ 

Denison,  Clerk    -        -        -         - ) 

4th  A  12th    In    this    cause,    the   Appellant,   the    Rev.   Joseph 
v-JU^  *     Ditcher f  Clerk,  Vicar  of  South  Brent,  in  the  County 

Section  20 
of  the  Church 
Discipline  *  Present:  The  Right  Rev.  and  Right  Hon.  The  Lord  Bishop 

Act,  3rd  &  4th  ^f  London,  the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the 
enacts  "  that  ^ig^^  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan, 
every  suit  or     the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir 

proceeding       John  Patteson. 

against  any 

Clerk  in  Uoly 

Orders,  for  an  offence  against  the  laws  Ecclesiastical,  shall  be  commenced 

within  two  years  after  the  commission  of  the  offence  in  respect  of  which 

the  suit  or  proceeding  shall  be  instituted,  and  not  afterwards." 

Held  (amrming  the  decree  of  the  Arches  Court)  that  the  ^  suit  or 
proceeding**  was  not  commenced  by  the  issuing  of  a  Commission  under 
that  Act,  nor  by  the  report  made  by  the  Commissioners,  nor  by  the  filing  ^ 

of  articles  in  the  name  of  the  Bishop  of  the  Diocese  in  which  the  alleged 
offence  was  committed,  and  service  of  the  same  on  the  accused  ;  but 

First,  that  the  '^  suit  or  proceeding"  only  commenced  when  the  accused 
was  served  with  a  citation  to  appear  at  a  certain  time  and  place  before  a 
competent  Court  to  answer  denuite  charges,  as  required  by  the  9th  and 
10th  sections  of  the  Act ;  and 

Second,  that  the  limitation  of  two  years,  within  the  meaning  of  ' 
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of  Somerset  and  Diocese  of  Bath  and  Wells,  on  the        1857. 
20th  of  October,  1854,  preferred  a  complaint  before     ^I[3J2^ 
the  Archbishop  of  Canterbury  against  the  Respondent,  «'• 

the  Venerable  George  Anthony  Denison,  Archdeacon 
of  Taunton  and  Vicar  of  East  Brent^  in  the  same 
County  and  Diocese,  for  having  in  three  sermons 
preached  by  him  in  Wells  Cathedral  on  the  7th  of 
August,  1853,  the  6th  of  November,  1853,  and  the 
14th  of  May,  1854,  respectively,  affirmed  or  main- 
tained doctrine  directly  contrary  or  repugnant  to  the 
Thirty-nine  Articles  of  Religion. 

The  question  raised  upon  appeal  did  not  affect 
the  merits  as  to  the  soundness  or  unsoundness  of 
the  doctrine  maintained  by  the  Respondent  in  these 
sermons,  but  was  confined  to  the  construction  of  the 
20th  section  of  the  *'  Church  Discipline  Act,"  3rd  & 
4th  Vict.,  c.  86.  By  that  section  it  is  enacted,  "  That 
every  suit  or  proceeding  against  any  Clerk  in  Holy 
Orders,  for  any  ofience  against  the  laws  Ecclesias- 
tical, shall  be  commenced  within  two  years  after  the 
commission  of  the  ofifence  in  respect  of  which  the 
suit  or  proceeding  shall  be  instituted,  and  not  after- 
wards." On  behalf  of  the  Respondent,  it  was  insisted 
that  the  commencement  of  the  **  suit  or  proceeding  " 

section  20,  was  to  be  reckoned  from  the  time  of  the  service  of  the 
citation. 

Therefore,  where  application  was  made  to  the  Archbishop  for  a  Com- 
mission, under  the  3ra  &  4th  Vict.,  c.  86,  to  inquire  into  certain  alleged 
heretical  doctrines  contained  in  sermons  preached  in  NovemJber,  1853,  by 
a  Clerk  in  Holj  Orders,  and  the  Archbishop,  in  November,  1864,  issued 
a  Commission,  and  the  Commissioners  reported  that  a  primA  facie  case 
existed  against  the  Clerk,  whereupon  criminal  articles  were  exhibited 
and  filed  against  him  in  August,  1855,  and  afterwards,  on  the  5th  of  June, 
1856,  a  citation,  or  requisition,  was  served  upon  the  Clerk  to  appear  before 
the  Archbishop,  at  a  Court  to  be  held  in  the  Diocese,  to  make  answer  to 
such  charges ;  it  was  Held :  that  the  service  of  the  citation  being  more 
than  two  years  after  the  preaching  of  the  sermons  (the  alleged  offence 
with  which  he  was  charged),  the  suit  was  barred  by  the  20th  section  of 
the  Act. 
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1867.  was  referable  to  the  service  of  the  citlttion  on  him  to 
Dnottiii  appear  before  the  Court  at  Bath,  that  being  the  only 
Court  which  had  authority  to  adjudicate  between  the 
parties ;  and  that  then  it  Was,  for  the  fimt  iitne,  that 
he  was  called  upon,  in  any  '^  suit  Or  proceeding  /'  the 
commencement  of  the  suit  being  from  that  period. 
The  case  of  the  Appellant  was,  that  the  commence- 
ment of  the  "suit  or  proceeding"  was  either  the 
issuing  of  the  Commission  by  the  Archbishop,  or,  if 
that  was  not  the  commencement,  then  at  the  time  of 
the  filing  of  the  articles  in  the  Consistory  Court  at 
WelU;  or  if  the  "  suit  or  proceeding**  was  not  com- 
menced at  either  of  those  times,  then  that  the  service 
upon  the  Respondent  of  the  articles  must  be  taken 
to  be  the  commencement  of  the  proceedings ;  because 
they  contained  a  charge  against  him,  and,  therefore, 
that  that  time  must  be  held  to  be  the  commencement 
of  the  **  suit  or  proceeding  "  in  the  cause. 
The  facts  of  the  case  were  these  : — 
The  Archbishop  of  Canterbury  issued  tl  notice, 
dated  the  3 1st  of  October y  1854,  to  the  Respondent, 
of  his  intention  to  issue  a  Commission  bf  inquiry 
into  the  grounds  of  such  complaint  under  the  Act, 
3rd  &  4th  Vict.,  c.  86.  This  notice  was  served  upon 
the  Respondent,  on  the  3rd  of  November ,  1854,  and  a 
Commission  accordingly  issued  on  the  30th  of  Novem- 
ber, 1854,  and  a  notice  was  issued  and  served  on  the 
21st  o(  December,  1854,  by  the  Commissioners,  of  the 
time  and  place  of  meeting  of  the  Commissioners.  The 
Commissioners  met  on  the  3rd  of  January,  1855,  at 
Clevedon,  in  the  County  of  Somerset,  within  the  Diocese 
of  Bath  and  Wells,  and  by  adjournment  on  the  4th,  5th, 
and  6th  days  of  that  month.  On  the  10th  of  January, 
1855,  the  Commissioners  intimated  their  opinion,  and 
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reported  that  there  were  prima  facie  grounds  for  further  1857. 
proceedings.  Upon  the  receipt  of  this  report  and  DtroHfiB 
evidence  by  the  Archbishop  of  Canterbury,  the  same 
was  deposited  in  his  principal  Registry.  The  Appel* 
lant,  however,  being  desirous  of  taking  further  pro- 
ceedings against  the  Respondent,  an  application  was 
made  by  him  to  the  Bishop  of  Bath  and  Wells  to  sign 
Letters  of  Request  to  the  Judge  of  the  Arches  Court 
of  Cknterbury  to  hear  and  determine  the  complaint 
under  the  provisions  of  the  "  Church  Discipline  Act,'* 
but  he  declined  doing  so ;  articles  were  then  drawn 
up,  and  a  copy  served  upon  the  Respondent,  on  the 
5th  of  August,  1855.  Application  was  then  made  to 
His  Grace,  to  constitute  a  Court  utider  the  3rd  &  4lh 
of  Vict.  J  c.  86,  sec.  9,  and  to  give  notice  to  the  Re- 
spondent to  appear  before  him.  The  Archbishop,  how- 
ever, decUned  to  proceed  any  further  in  the  matter, 
and  an  application  was  then  made  to  the  Court  of 
Queen's  Bench  for  a  mandamus  to  compel  him  to 
proceed  {a).  On  the  22nd  of  November,  1855,  a  rule 
nisi  was  granted  by  the  Court  of  Queen's  Bench, 
which  was  made  absolute  on  the  24th  of  January, 
1856,  and  on  the  19th  of  April,  1856,  the  rule  was 
made  peremptory.  In  May,  1856,  the  Archbishop 
made  a  return  to  the  rule,  stating  that  he  had  cited 
the  Respondent  to  appear  before  him  in  the  Common 
Hall  of  Doctors'  Commons,  London.  This  return  to 
the  rule  was,  on  the  26th  of  May,  1856,  quashed  by 
the  Court  of  Queen's  Bench,  who  decided  that  the 
Archbishop  ought  to  have  cited  the  Respondent  in 
the  Diocese  of  Bath  and  Wells,  and  the  rule  peremp- 
tory was  enlarged.  On  the  6th  of  June,  1856,  the 
Archbishop  made  another  return  to  the  rule,  to  the 

(a)  Reported,  6  Ell.  &  Bla.  546,  557. 
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1857.        effect  that  he  had  cited  the  Respondent   to  appear 
DiTcijKR      before  hiro  at  Bath,  in  the  Diocese  of  Bath  and  Wells. 
Devisojx.      "^^^  Respondent  was  no  party  to  the  proceeding  by 
mandamus. 

On  the  5th  of  Juney  1856,  the  Archbishop,  by  a 
citation,  or  requisition,  under  his  hand,    cited   the 
Respondent  to  appear  before  him  at  the  Guildhall  at 
Bath,  on  the  22nd  of  July  then  next.     This  notice 
was  served  upon  the  Respondent  on  the  1 0th  of  June, 
1856.     The  Court  met  at  Bath,  on  the  22nd  of  July 
following.    The  Respondent  appeared  before  the  Arch- 
bishop under  the  following  protest :  That  the  '*  suit  or 
proceeding  *'  (if  any)  then  pending  before  His  Grace 
the  Archbishop  of  Canterbury,  was  commenced  or  in- 
stituted, by  the  service  upon  him,  the  Respondent,  on 
the  10th  of  June,  1856,  of  a  certain  instrument  in 
writing,  or  citation,  under  the  hand  of  the  Archbishop, 
dated  the  5th  day  of  that  month,  and  calling  upon 
him  to  appear  at  the  Guildhall,  in  the  city  of  Bath, 
either  in  person  or  by  his  agent  duly  appointed,  at 
1 1   o'clock  in  the    forenoon  of  the   22nd   of  July, 
1856,  then   and   there   to   make  answer  to   certain 
articles   therein   alleged   to   have  been   filed   in   the 
Registry  of  the  Diocese  of  Bath  and  Wells^  and  of 
which  articles  it  was  therein  also  alleged  that  a  copy 
was  served  upon  him,  the  Respondent,  on  the  4th  of 
August,  1855;  that  the   articles   did   not    set   forth 
any  alleged  offence,  which  was  the  subject  of  inquiry 
before  the  Commissioners,  as  having  been  committed 
by  him,  the  Respondent,  within  two  years  of  such  the 
commencement  or  institution  of  the  suit,  according 
to  the  provisions  of  the  Act,  3rd  &  4lh  Vict,^  c.  86, 
and,  therefore,  the  party  accused  could  not  be  called 
upon  to  make  answer  to  such  articles ;  and  subject  to 
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such  protest  gave  a  negative  issue  to  the  articles.        1857. 
This  protest  was  overruled,  and  the  Archbishop  with     pitcher 
his  Assessors  then  proceeded  to  hear  the  cause ;  and 
after  a  lengthened  hearing,  finally  declared  the  articles 
to  be  sufficiently  proved,  and  a  sentence  of  depriva- 
tion pronounced  against  the  Respondent. 

From  this  sentence  the  Respondent  appealed  to  the 
Arches  Court  of  Canterbury.  ^The  Appellant  objected, 
that  it  was  not  competent  to  the  Court  of  Arches  to 
entertain  the  appeal,  and  the  Dean  of  the  Arches  sus- 
tained this  objection,  and  dismissed  the  appeal.  The 
Respondent  then  applied  to  the  Court  of  Queen's 
Bench  for  a  mandamus,  and  that  Court,  on  the  28th 
of  January  J  1857,  directed  a  mandamus  to  issue  to  the 
Dean  of  the  Arches  to  entertain  and  hear  the  appeal,  on 
the  ground,  that  the  Court  of  Bath  and  Wells  was  an 
inferior  Diocesan  Court,  and  that  the  Archbishop  was 
only  acting  as  Bishop  of  Bath  and  Wells,  pro  hdc  vice, 
and  that  the  appeal  under  the  3rd  &  4th  Vict.,  c.  86, 
properly  lay  to  the  Court  of  Arches  (a) .  The  appeal 
in  the  Court  of  Arches  was  afterwards  prosecuted,  and 
in  the  month  of  April,  1857,  came  on  for  hearing, 
when  Counsel  on  behalf  of  the  Respondent  insisted, 
that  the  validity  of  the  protest  should  be  argued  and 
decided  in  the  first  instance;  and  acceding  to  that 
application,  the  Dean  of  the  Arches  (The  Right  Hon. 
Sir  John  Dodson)  assigned  to  hear  in  the  first  in- 
stance arguments  on  the  objection  on  the  ground  of 
limitation  of  the  suit  by  lapse  of  time  set  forth  in  that 
protest ;  and  after  hearing  the  case  on  that  point  only, 
pronounced  on  the  23rd  of  April,  1857,  for  the  va- 
lidity of  the  protest,  and  dismissed  the  Respondent 

(a)  See  report,  3  Jurist,  N.  S.  439. 
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18^7.       from  all  further  observance  of  justice  in  the  suit»  but 
DiTcmKR     made  do  order  as  to  costs. 

The  ground  of  the  protest  so  sustaiped  bj  the 
Judge  of  the  Arches  Court  was  to  the  effectt  tbat  the 
articles  vrhich  the  Respondent  was  called  upon  to 
answer  at  Bath,  did  not  set  forth  any  alleged  offence 
as  having  been  committed  by  the  Respondent  within 
two  years  of  the  commencement  or  institution  of  the 
'*  suit  or  proceeding  "  (a). 

The  present  appeal  was  from  this  decree ;  the  sole 
question  raised  being,  whether  the  sentence  of  the  Dean 
of  the  Arches  was  right  in  sustaining  the  validity  of 
the  objection  above  set  forth  in,  the  protest  of  the 
Respondent,  that  the  suit  was  barred  by  section  20  of 
the  Act,  3rd  S^  4th  Vict,  c.  86,  by  lapse  of  tioEie. 

Sir  FitZ'Roy  Kelly,  Q.  C,  and  Dr.  Bayford,  for 
the  Appellant. 

The  decision  of  the  Court  below  raises  a  new  and 
important  question:  whether  in  proceeding  against 
a  clergyman  under  the  "  Church  Discipline  Act,"  3rd 
&  4th  Vict.,  c.  86,  the  period  of  two  years,  limited 
by  the  20th  section,  for  taking  proceedings,  is  to  be 
reckoned  from  the  commission  of  the  alleged  offenee, 
or  whether  it  commences  at  the  issuing  of  the  Com* 
mission,  or  upon  the  filing  of  the  articles,  or,  aa  has 
been  held  by  the  Judge  of  the  Arches  Court,  it  comr 
mences  on  the  service  of  the  citation  upon  the  party 
accused.  In  effect,  the  whole  question  is  narrowed 
to  this  point.  What  is  the  commencement  of  the 
proceedings  ?  Our  contention  is,  that  the  iaauing 
of  the  Commission  of  inquiry,  under  the  3rd  section, 

(a)  Beported,  1  Deane's  Ecc.  Reps.  334. 
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is  the  commencement  of  the  *'  suit  or  proceeding/' 
mentioned  in  the  20 tb  section »  and  that  in  this  case 
the  two  years  limited  bad  not  expired  when  the  pro- 
ceedings were  taken.    The  machinery,  so  to  call  it,  of 
this  Act  is  this :    If  the  Commissioners  in  their  report 
are  of  opinion  that  there  is  ground  for  further  pro- 
ceedings, then  it  is  competent  to  the  Bishop  to  send 
the  case  for  trial,  at  any  time  after  the  report^  and 
that  tbe  first  proceeding  is  the  filing  of  the  articles. 
And  when  that  course  is  adopted,  then  we  contend 
that  the  filing  of  the  articles  must  be  deemed  to  be 
tbe  commencement  of  tbe  '*  suit  or  proceeding."   The 
3rd|  6th,  9th|and  13tb  seotions  show  what  is  intended 
by  the  word  ''proceeding"  mentioned  in  the  20th 
section.     It  is  analogous  to  the  issuing  of  a  subpoena 
in  tbe  Court  of  Chancery,  and  the  suing  out  of  a  writ 
at  Common  law,  which  constitute  the  commencement 
of  a  suit  or  action,  and  by  this  Act  the  commencement 
of  the  ''  suit  or  proceeding  "  is  either  the  issuing  of  the 
Commission*  or  service  of  tbe  articles.    In  tbe  present 
case  tbe  service  of  tbe  citation  to  appear  in  Doctors' 
Comi^ions,  which  followed  the  issuing  of  the  Commis- 
sion, and  the  filing  and  service  of  the  articles,  was  the 
third  step  to  be  taken,  and  cannot  be  called  the  com- 
mencement  of  tbe  ''suit  or  proceeding."    The  cases 
of  tbe  Bishop  of  Lincoln  v.  Day  (a),  Brooks  v.  Oress^ 
wdl  ib),  and  The  Biahop  of  Hereford  v.  T  (c), 

are  distinguishable  from  tbe  present  They  were  deci- 
sions in  cases  which  had  come  before  the  Arches  Court 
by  Letters  of  Request,  issued  by  the  Kshop.  Even  if 
these  authorities  can  be  held  to  apply  to  proceedings 
under  a  Comnussion,  yet  we  insist  that  the  decree 

{a)  i  Notes  of  Cases,  290.         (&)  4  Notes  of  Cases,  429. 
(c)  d  Bobevts  Ece.  Bep.  695. 
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1867.  appealed  from  is  erroneous,  as  the  filing  of  the  articles, 
Pitcher  ^^  ^ny  circumstances,  must  be  taken  to  have  been  the 
J>ssiaojx      commencement  of  the  proceedings. 

Dr.  Phillimore  and  Mr.  Coleridge^  for  the  Re- 
spondent. 

The  **  Church  Discipline  Act,"  3rd  &  4th  Vict., 
c.  86,  has  a  threefold  object :  first,  to  afford  a  Council 
of  advice  to  the  Bishop ;  secondly,  to  effect  an  im- 
provement in  the  Tribunal  and  the  procedure  of  the 
Diocesan  Courts ;  and  lastly,  to  fix  a  limitation  of  time 
within  which  proceedings  can  be  taken  against  a  Cleik 
in  Holy  Orders.  It  is  upon  the  latter  point  only  that 
we  have  to  deal  with  it  here, '  and  we  contend  that 
the  20th  section  of  the  Act  is  clear  and  unequivocal 
in  its  terms.  It  was  passed  to  remedy  defects  which 
existed  under  the  Ecclesiastical  law,  whereby  a  charge 
of  a  criminal  nature  might  be  held,  in  terrorum,  over 
a  clergyman,  for  an  indefinite  time.  The  only  diffi- 
culty suggested  arises  from  the  use  of  the  word 
"proceeding:"  that  word  is,  however,  used  partly  in 
a  popular  and  partly  in  a  technical  sense.  Sherwood 
V.  Ray  (a)  and  upon  appeal,  Ray  v.  Sherwood  (6),  are 
conclusive  authorities  that  the  service  of  a  citation  is 
the  true  commencement  of  a  suit  in  the  Ecclesiasticid 
Courts.  These  decisions  were  made  before  the  passing 
of  the  Church  Discipline  Act,  and  it  is  apparent  that 
the  words  here  used,  having  in  view  the  object  of  the 
Statute,  are  to  be  construed  according  to  the  practice 
and  usage  of  Ecclesiastical  law.  A  suit  in  the  Ecclesias- 
tical Court  commences  by  a  citation,  Sherwood  v.  Rag. 
So  it  is  by  the  Civil  law,  Domat's  Civil  Law,  B.  IV., 
Vol.  2,  p.  658 ;  The  Code  Napoleon;  The  American 

(a)  1  Curteiss  Ecc.  Kep.  173.    ,(6)  1  Moore's  P.  C.  Cases,  953. 
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Code.  No  suit  is  said  to  be  commenced  till  the  ac-  18^7. 
cused  is  actually  summoned.  At  Common  law  a  no-  ^DiTOHitt 
tice  of  action  is  not  the  commencement  of  an  action,  dej,^,, 
As  this  is  a  penal  Statute,  carrying  into  effect  a  severe 
penal  Act,  the  13th  of  Eliz.y  c.  12,  relating  to  the 
Articles  of  Religion,  it  must,  by  the  universal  rule  of 
law,  be  construed  strictly  and  literally  against  the 
party  enforcing  its  provisions.  If  there  is  any  doubt 
or  ambiguity  arising  from  the  language  of  the  Act,  it 
is  not  to  be  strained  to  the  prejudice  of  the  party 
accused,  but  must  receive  a  liberal  construction  in  his 
fevour.  Bacon's  Abr.,  tit.  '*  Statute,"  (I.)  9.  Dwarris 
"On  Statutes,"  p.  646  (Edit.  1848),  Henderson  v. 
Sherborne  (a).  Proctor  v.  Mainwaring  (b).  Unless  the 
proceedings  are  to  commence  by  the  citation,  there  is 
really  no  limitation  at  all  provided  by  the  20th  sec- 
tion of  the  Act,  3rd  &  4th  Vict.,  c.  86.  But  that 
section  clearly  limits  proceedmgs  to  two  years.  Here 
the  first  proceeding  taken,  was  when  the  Respondent 
was  served  with  the  citation  dated  the  5th  of  June, 
1856,  to  appear  and  answer  the  charge,  which  was 
more  than  two  years  after  the  acts  complained  of  were 
done.  Being  a  Statute  of  Limitation  it  must  be  con- 
strued in  conformity  with  the  decisions  of  the  Courts 
of  Common  law,  in  constructing  other  Statutes  of 
Limitation  ;  which  have  always  been  in  favour  of  the 
limitation.  Oreen  v.  Rivett  (c),  Muiray  v.  The  East 
India  Company  (d).  Short  v.  McCarthy  (c),  Rhodes  v. 
Smethurst  (/) ,  T%e  East  India  Company  v.  Oditchum 
Paid  (g)y  Tolson  v.  Kaye  (A),  The  Imperial  Oas  Com- 

(a)  2  Mee.  &  Wels.  $286.  (b)  S  Bar.  ft  Aid.  145. 

(c)  3  Salk.  422.  {d)  6  Bar.  &  Aid.  204. 

(«)  3  Bar.  ft  Aid.  626. 

{/)  4  Mee.  ft  Wela.  42.     S.  G.  6  Mee.  ft  Wels.  351. 

(^)  7  Moore*8  P.  G.  Gases,  85.   (A)  3  Brod.  ft  Bingh.  217. 
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1867.  pany  v.  The  London  Oas  Company  (a),  K^^et  ami 
DiTOHB^  4^on  Canal  Company  v.  Th^  Cfrefff  Jf^f^fet^n  Cqfifll 
Dei^on.  Company  (6),  Pott  v.  Clegg  (c),  Qrqnger  v,  Gffor^^  (^, 
Howell  V.  Young  {e),  Battley  v.  jFatiZiiier  (/)•  Sip  it 
has  also  been  construed  l^y  Courts  of  ]E)quitf .  Hjj? 
venden  v.  X^orcJ  Annesley  {g)^  Smith  v,  ^(^f  (ii^,  ^fiVl!^ 
V.  Cranefeldt  {%).  T^ey  refjprr^d  al9Q  tq  t))^  fol}pwqi( 
authorities  ppoa  the  cons^rucUo^  of  ^e  Cbmrch  Pjfr 
cipline  Act.    Bluclf  y.  12ac^Af^ni  (j),  ^^  ^pncj^fgH  (i). 

Bishop  of  Hereford  v.  T n  (i),  Bffloiw  y.  C^m- 

i(;e2Z  (m),  Bishop  p/  Xincoln  v.  Day  (n) ;  ^uui  aj^  t(>  th^ 
manner  of  proceeding  under  that  Act,  qte4  f^  9«ni 
o/  Yorft'^  case  (o),  The  Queen  ¥.  TIfce  ^ff^iifjktg  f/ 
CanterJxury  (p). 


6th  Feb., 

1858. 


The  consideration  of  the  judgment  yn^s  po8tp(»|s4i 
and  now  delivered  by 

The  Lord  Justice  Knight  Brupe. 

This  is  an  appeal  from  a  decree  pr  de^nitiyp  MOtenM 
of  the  Court  of  Arches,  pfpnounced  qp  tl)e  ^jf^  ft 
April,  1857,  in  a  cause  of  ffppeal  biefprie  tlwt  jwrildicb 
tion,  tp  which  the  par|:ies  wer^  tf^p  clergyaiep  of  At 
Dippese  of  Bath  aijd  }FeZi| ;  ofie,  .ffisfigh  JHi^hef^  tha 
Vic^r  pf  South  Brentf  in  Sqiiierset§hir^f  th^  A^PP^Mt 
here ;  the  other,  George  Anthony  Dffpit^Qfn,  Vit^  flf  te 

(a)  10  Exch.  Rep.  89.  (5)  7  Q.  B^.  Bep.  8^4. 

(c)  16  Mee.  &  Wels.  8^1.  (d)  6  Bar.  A  Or.  140. 

(e)  5  Bar.  &  Or.  d5Q.l  (/)  8  Bar.  A  Aid.  »88. 

(^)  H  Sch.  <&  X/ef.  682.  (h)  6  9ar6«  $89. 


(i)  3  Myl.  &  Cr.  499.  (j)  6  l^^flftye's  B.  0, 

(k)  8  Notes  of  Cases,  Siippl.  p.  ly. 
(Z)  2  Roberts*  Ecc.  Rep.  695.      (m)  1  Rob,e|:t8*  fipo.  Bm. 
(n)  4  Notes  of  Caaes,  S99.         (0)  2  Q.  j^]^  |^.'  }. 
Ip)  6  Bla.  &  Ell.  646. 
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neighbouring  paris^  of  ^a^t  ^rent^  a^^  Archdeacon 
of  Taunton,  \he  Respondef^^  here.  Put  ii^  that  Court, 
their  positlpos  wer^  rpver^^d. 

The  contrpvi^fsjr  aro^e  fhvis.     It  appears  that  the 
Vicar  of  East  Brent  preapbe4  and  puhUshed  in  \he 
ye^fs  1853  and  1Q54,  certain  serpapps  which  tl^e  Vicar 
of  South  Brent  disapproved ;  whereupon  (the  prefer- 
ments held  by  t^e  Vipar  of  East  Brent  beipg  in  the 
gift  qf  ^he  Bishop  of  Bath  and  Wdk,  ip  right  of  tl^£^f 
See),  Ufitcher^  the  Appellai^t,  in  Qctoper,  IQS4,  made 
fprfpally  to  the  4-fc|ibishop  of  Canterbury,  under  the 
S^^ute,   the  £|rd  &  4th  Viet.,  c.  86,  called  'f'^he 
C|ipfci^  Pfsciplinp  Act,''  a  written  application  or  con^- 
plaint. — [His  Lordship  here  referred  to  the  steps  t|j^^ 
l^d  been  taken,  which  are  fully  detailed  in  the  state- 
ment pf  t}|e  case,  ^pd  Efppeede4.]— The  qqjy  point 
decided  ifi  tbp  Arcbe^  Ppnrt  by  \hp  decree,  or  sep- 
tef^ce,  Uf^def  appeal  having  l>eei^  fl^at  of  tlmei,   the 
qi^estion  is,  w^e^bpr  tb^  Appellaiit  yr^  harrpd,  apd  the 
]^ppndent  pro^^c^ed  by  ^he  2pf )^  [^Pption  of  the  Act 
m  questipi^-    ^^  js  P^  t|)is  Statute  tl^t  n^qch,  of  isy^ry- 
tJung,  ^ufos  here  at  present ;  ^hethef  UQ4er  it,  apd  in 
pi^papce  of  it,  tjie  Arc|>bisbpp  had  j^qsdictipQ  qj: 
aDt^^pri^y  fo  prqnpuf^ce  the   decree  pr  septencp  of 
4eprivatipn  prpqo^i)iped  at  Bath,  i^fiich  (reyer^pd  by 
t|jfi  Ppttft  of  Arches)  thp  ^ppellapj:  by  tbp  present 
appeal,  sep}{s  tp  set  up  agaii^ ;  fpr  pp  other  point  has 
been  argued  before  us.     The  parties  h^ve  reserved 
thfspiselves  upon  every  other  part  of  the  litigation  (jn 
tbjs  evjent  of  a  different  vipw  being  taken  here  ffpptf 
that  taken  by  Sir  John  Dodson),  fpr  a  futufp  discu^* 
sion,  or  future  discussions,  here  or  else\if|ierp,  pr  })pth 
elsewhere  and  here : — the  ]^sppf}(|^f^t  continuipg  ^p 
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1857.  reject  all  imputation  of  heresy,  while  the  Appellant 
DiTOHSB  still  maintains  that  the  impeached  sermons  exhibit 
Penuov.  heterodox  opinions.  We,  however,  have  only  to  en- 
deavour  to  reach  at  a  proper  conclusion  as  to  the 
sufficiency,  or  insufficiency,  of  the  alleged  bar  by 
time,  under  the  20th  section  of  the  Church  Discipline 
Act. 

First,  then,  what  is  the  true  reading,  and  what  the 
meaning,  of  that  section,  and  more  especially  its  com- 
mencing paragraph  ?  A  question  upon  which,  if  of 
easy  solution,  it  is  not  likely  that  two  such  compe- 
tent interpreters  as  the  Judge  of  the  Consistory  Court 
of  London^  and  the  Dean  of  the  Arches,  would  have 
differed. 

Section  twenty  is  in  these  terms :  "  And  be  it  en- 
acted, that  every  suit  or  proceeding  against  any  sadi 
Clerk  in  Holy  Orders  for  any  offence  against  the  laws 
Ecclesiastical,  shall  be  commenced  within  two  yean 
after  the  commission  of  the  offence  in  respect  of  which 
the  suit  or  proceeding  shall  be  instituted,  and  not 
afterwards :  Provided  always,  that  whenever  any  such 
suit  or  proceeding  shall  be  brought  in  respect  of  ao 
offence  for  which  a  conviction  shall  have  been  obtained 
in  any  Court  of  Common  law,  such  suit  or  proceeding 
may  be  brought  against  the  person  convicted  at  any 
time  within  six  calendar  months  after  such  convicticm, 
although  more  than  two  years  shall  have  elapsed  sinoe 
the  commission  of  the  offence  in  respect  of  which 
such  suit  or  proceeding  shall  be  so  brought.**  The 
words  just  read  are  found  in  a  Statute  codtainiog 
twenty-six  sections,  every  one  of  which  has  received 
from  their  Lordships  great  and  prolonged  (I  bad 
almost  added  painful)  attention;   for,  probably,  no 
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Statute  ever  in  a  stronger  degree  required  that  not        i^^". 
any  portion  should  be  judicially  construed  without      Ditohu 
knowing  and  weighing  the  whole. 

It  cannot,  in  the  first  place,  escape  observation, 
that  ''  suit  "  is  a  word  properly  of  less  extent  and  less 
general  applicability,  than  "proceeding,"  or  that, 
possibly,  every  suit  may  be  correctly  termed  a  pro- 
ceeding, though  not  every  proceeding,  a  suit.  It  is 
also  a  good  general  rule  in  jurisprudence  that  one  who 
reads  a  legal  document,  whether  public  or  private, 
should  not  be  prompt  to  ascribe,  should  not,  without 
necessity  or  some  sound  reason,  impute  to  its  language 
tautology  or  superfluity,  and  should  be  rather  at  the 
outset  inclined  to  suppose  each  word  intended  to  have 
some  effect,  or  be  of  some  use. 

It  is  plain,  however^  that  where  there  is  a  report, 
that  report  must  follow  a  Commission,  and,  of  course, 
precede  a  suit  founded  thereon  ;  but  the  word  ^*  pro- 
ceeding "  comes  in  the  20th  section  after  the  word 
''  suit."  The  13th  section,  certainly,  enables  a  Bishop 
to  dispense  with  a  report  from  Commissioners,  so  that 
there  may  be  a  suit  under  the  Act  without  a  report, 
and,  probably,  also  without  a  Commission.  As  to 
the  word  "  or  "  occurring  between  '*  suit "  and  '*  pro- 
ceeding," in  the  20th  section,  it  is  not,  perhaps, 
immaterial  to  bear  in  mind  the  various  purposes  to 
which  ''or"  is  applicable  in  the  English  language. 
The  word  "  proceeding  "  is,  as  a  substantive,  used  in 
two  other  sections  (the  1 7th  and  23rd) ;  the  word 
*•  proceedings "  in  the  7th,  13th,  and  14th  sections, 
and  elsewhere  in  the  Act. 

In  the  7th  section,  the  word  ** proceed"  seems  to 
deserve  attention,  as  may  also  the  expressions  "  pre- 
liminary "  and  "  further  "  in  the  4th  section  ;  and  per- 


338  CASES  BEFORE  THE  PRIVy  COUNCIL. 

1B67.  haps  it  is  worth  while  to  notice  that  the  17th  section 
SJi^MR  seemingly  employs  "  proceeding "  in  opposition  to 
DbiTison.  **  inquiry,'*  and  to  remark  the  purpose  to  which  "  pro- 
ceeding "  is  applied  in  the  latter  half  of  the  20th  sec- 
tion. The  expression  "  for  any  oftence"  in  that  section 
must  also  be  considered  in  connection  with  the  ^rit 
section,  which  may,  without  a  "  charge,"  be  bix)uglit 
into  operation  and  activity  upon  rumour  merfely :  for 
so  we  suppose  must  be  interpreted  the  words  ^*  scandal 
or  evil  report."  Possibly,  however,  "  Coinmissibn *' 
or  *' proceeding  by  Commission,"  or  "  proceeding  oy 
way  of  Commission,"  may  be  the  meaning,  or  one 
meaning,  of  ** proceeding "  in  the  20th  section;  a 
reading  which,  if  it  does  not  require,  does  not  pro- 
hibit the  attributing  to  the  Act  ah  intention  that 
a  suit  should  not,  in  any  case,  be  comthehced  after 
the  end  of  the  two  years.  If  the  framers  h^d  that 
intention,  they  may  well  have  deemed  it  prudent  td 
forbid  (not  merely  hy  implication)  the  issuing  of  a 
Commission  under  which  no  report  could  bring  an 
erring  or  a  slandered  clergymdn  for  convictibn  or 
acquittal  before  an  Ecclesiastical  Judge.  Haviiig, 
with  such  aid  as  these  and  some  other  considerktibiis 
might  atford,  weighed  the  whole  ot  the  Statute  (not, 
of  course,  without  reference  to  the  particular  natdre 
of  the  Subjects  with  which  it  is  concerned^  and  toe 
state  of  the  law  on  those  subjects  as  it  stood  imme- 
diately before  the  passing  of  the  Statute),  their  Lord- 
ships (differing,  as  they  apprehend,  on  this  point  from 
the  Most  Reverend  l?relate,  and  one,  at  leasts  of  ^ 
Grace's  Assessors)  have  come  to  the  conclusion,  tbat 
the  phrase  "  every  suit  or  proceeding  **  in  the  20tb 
section,  unless  the  phrase  means  "  every  suit  merely, 
and  nothing  else,  means  ^^  every  suit  and  every  pro- 
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cecding/*  nor  tesS  nor  mott:  (As  if,  in  effect,  in- 
stead di  **  evelry  suit  ot  proceeding  '*  "  shall  be  cod4- 
ittfenctea  wilhiii  'twb  yeats,'*  '^  and  not  afterwards/^  the  ^^^^ 
Act:  had  si^d  *'  hot  any  suit,  hbr  any  prbceedihg " 
**  shall  bii  conlhii^ticed,  unli^ss  within  two  yeats,"  and 
had  omitted  ^'and  not  aftterwirds/')  Their  Lord- 
ships consider  also  that  the  Wbrds  '^  suit  or  proceed- 
ing," whiere  they  occur  secondly,  thirdly,  fourthly, 
and  fifthly,  in  the  20th  sectioil^  must  be  construed  of 
cbilrse  by  andlogy  to  the  construction  proper  to  be 
ptit  oh  the  thtee  words  where  they  first  occur  in  that 
8ck;tion. 

6efoi^  Entering  on  the  next  qhestion,  that  relating 
specifically  to  the  decree  or  sentence  under  appeal,  it 
may  b^  Well  to  observe  that,  notwithstanding  the 
loose  and  inabcurate  language  to  be  found  ih  the  Act, 
the  Legislature,  as  their  Lordships  think,  has  hiade 
a  sufficient  distihbtibn  between  a  ''  suit,"  properly  so 
dllted,  land  the  prelittiinary  ihquiries  out  Of  which  ^ 
suit  may  ieuiSe.  A  Clerk  niay,  indeed,  with  thie  cob- 
tiuirlietiee  of  his  acbuser,  bbviate  the  necessity  for  A 
8Uit  by  submitting  to  a  sentebce  on  the  result  of  the 
|>reliminary  inquiries  ;  but,  unless  he  thinks  fit  to  do 
Bb,  he  bias  let  right  to  have  tbe  case  against  him  de- 
cided, secundum  allegata  ei  prdbataf  in  a  suit  regularly 
eonstituted. 

lliis  ^'  bause  "  (so  it  is  terbied  in  section  1 1)  may 
either  be  he^  Wore  the  Bishop  with  ABsessors  or 
wiAf  be  ^eht  by  Letters  of  Request,  to  the  Court  of 
ihs  Archbishop.  But  it  is  hardly  denied  that,  if  the 
iflatter  be  sebt  to  the  Archbishop's  Court,  the  suit  is 
h6t  commenced  before  the  service  of  the  citation ; 
and,  if  so,  it  seems  to  follow  that,  if  the  suit  be  before 
ihfe  iBishopi  it  must  be  held  to  commence  with  the 
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1857.  proceeding  before  that  Tribunal  which  is  most  analo- 
PiTOHEB  gou8  to  the  citation  in  the  Archbishop's  Court ;  for 
the  Legislature  can  hardly  have  intended  that  the 
period  limited  for  the  institution  of  the  suit,  should 
vary  according  to  the  Court  in  which  it  is  heard. 
We  then  come  to  the  question,  whether  the  "  suit " 
in  which  was  pronounced  the  decree  or  sentence  of 
deprivation  pronounced  at  Bath  in  the  year  1856, 
was  ''  commenced  within  two  years  after  "  the  offencei 
or  any  offence  in  respect  of  which  the  "  suit "  was 
''  instituted,  and  not  afterwards  ;"  or,  in  other  words, 
whether  there  was  a  **  suit "  **  commenced  within  two 
years  after"  the  Respondent  had  committed  any 
offence,  or  the  imputed  or  alleged  offence,  charged 
against  him.  This  question,  stated  in  the  terms  that 
have  been  used  (because  the  decree  or  sentence  of 
deprivation  was  made,  was  pronounced,  in  a  "  suit," 
and  could  have  no  validity  unless  made  in  a  '"suit" 
or  pronounced  in  a  "  suit," — and  because,  if  made  or 
pronounced  in  an  ill-founded  suit,  it  cannot  stand)— 
is  one  for  the  purpose  of  which  their  Lordships  have 
been,  and  are,  bv  the  state  of  the  evidence  and  the 
admissions,  indeed,  of  the  parties,  enabled  to  dismiss 
from  consideration,  as  Sir  John  Dodson  was  enabled 
to  dismiss  every,  if  any,  such  enunciation  of  hetero- 
doxy— every,  if  any,  such  offence,  as  has  taken  place 
on  the  part  of  the  Respondent  since  the  year  1853. 
His  conduct  in  and  since  the  year  1854  it  is  agreed 
that  we  must,  and  we  accordingly  do,  regard  as  wholly 
immaterial.  If,  therefore,  the  suit  in  controversy  was 
not  commenced  before  the  vear  1856,  it  was  ill-coro- 
menced,  and  the  decree  or  sentence  of  deprivation 
must  fail.  Now,  the  Commission  was  issued  in  the 
year  1854  ;  the  report  was  made  and  registered  in  the 
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year  1855;  the  articles  were  filed  in  August,  1855;  i«fi7. 
and  the  service  of  a  copy  of  them  on  the  Respondent  Ditchib 
took  place  also  in  August,  1855 :  but  not  until  April,  db/mok 
1856,  or  later,  was  there  any  citation  of  him,  or  any 
requisition  for  him,  to  appear  before  any  Judge,  or  to 
appear  anywhere.  The  Appellant's  Counsel,  however, 
have  contended,  that  the  Respondent  was  deprived,  in 
a  **suit  or  proceeding"  which  they  say  was  com- 
menced by  the  Commission,  or  by  what  took  place 
between  the  Commission  and  report,  or  by  the  report 
or  its  registration,  or  by  the  filing  of  the  articles  in 
August,  1855,  or  by  the  service  in  that  month  of  a 
copy  of  those  articles  on  the  Respondent.  Their  Lord- 
ships, how^ever,  are  of  opinion  with  Sir  John  Dodson, 
that  this  proposition  is  untenable.  The  report  was  not, 
the  inquisition,  or  investigation  under  the  Commission, 
was  not,  nor  was  the  Commission,  nor  was  the  Appel- 
lant's application  to  the  Archbishop  for  a  Commission, 
a  suit,  or  the  commencement,  or  any  part,  of  a  suit. 
The  Commission  and  the  inquisition  or  investigation 
under  it,  were  merely  steps  for  obtaining  the  opinion, 
and  the  report  was  merely  the  opinion  so  obtained,  of 
five  clerical  gentlemen,  in  the  selection  of  not  one  of 
whom  had  the  proposed  Reus  a  voice,  whether  there 
was  prima  facie  ground  for  instituting  a  suit.  Neither 
the  report  made,  nor  any  report  capable  of  being 
made  under  the  Commission ;  no  registration  of  the 
report,  or  of  any  report ;  no  approval  of  it,  amounted, 
or  could  have  amounted,  to  an  adjudication  of  heresy 
or  error  of  any  kind  against  the  Respondent.  He 
could  not  lawfully,  before  the  year  1856,  have  been 
deprived,  punished,  or  censured  without  his  consent, 
nor  in,  nor  after  the  year  1856  was  it,  independently 
of  what  took  place  in  April,  1856,  or  the  following 
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i8fl7.       month,   t)b88ible,   Without   his  tAJntent,   to  d^JiriW, 
l)t4<o'^i5)i     punish,  6t  censure  hihl. 

DekW  '^^^>  ^  *^  ^^^  fi^*ig  of  t^^  artidlte  ih  iiti^i, 
1 855,  and  thij  sehite  id  the  sdtn^  khoilth  bf  k  66pjf 
of  them  bh  thb  Resiiondent,  edch  df  th^g^  it^pA  m 
was  entitled  to  distegahi  until  served  With  k  bit&tkki 
or  i^qUi^itibii  Undbr  this  dth  section  of  the  Act,  in  th^ 
inatineir  directed  by  the  10th  section ;  as  loilg  as  thercl 
Ws^  no  shch  service  df  A  citktioh  w  requisitibii,  thb 
articles  (though  preventing  Letters  of  Wqtifebt)  vrfeW, 
ih  buth,  as  dgdinst  him,  a  nullity.  The  Artide^-^ 
hot  intituled  ih  any  Court,  not  h^ded,  ended,  iAi 
desbribed,  as  belbUgifag  to  or  contlected  with  knf 
Cdtirt,  pbtpdrted  tb  prbceid  frbni  the  AfbhbMihb|>, 
as  ''Ptimbtb  of  all  Bngtand,  atid  Metrojiblitaii.^' 
They  did  not  cite,  bomm&hd,  requite,  o)t  ihtite  the 
^{)bndetat'ii  attefaddhbe  br  appeat^cb  in  any  Cbbrt, 
or  at  any  t^lice  bt*  titbe,  nor  had  aby  ddtb  bf  pM6  ^ 
tittle ;  ndr  in  fhbt  until  sbble  time  aflet  MAreh,  i«S6, 
Wite  thet'e  aby  citatibn  or  teqUisitibn  sbch  bs  difebted 
by  the  9th  sectibb,  or  such  as  tb  require  or  hi&ke 
heces'sar)^  ^hy  a^^bai^de  or  dttehtibb  ilpdn  the  j^&i-t 
of  the  At*chdeabon,  br  to  rehder  dny  sUch  st^ 
thateri^  for  his  protection  or  tb  his  intei^st. 

And  theii:  Lohlships,  though  in  the  pi^bnt  ibstahbb 
differing  to  some  extent  frotn  the  very  aBlb  Judge 
wbo  advised  the  Atchbishbp  on  the  bccasiob  of  the 
Bath  sentence,  agree  in  the  opinion  theb  declared  b^ 
that  eminebt  lawyer,  that  the  Wotd  *'  suit,"  Used  ih 
the  20th  section, ''  means  a  suit  in  the  Arches  Cburt, 
or  any  other  Court  of  thdt  descriptibb."  Dr.  tMk- 
inglon  added  the  words  **  properly  answering  tb  tbe 
terms  in  which  it  is  expressed ; "  but  he  did  nbt,  ^ 
believe,  by  those  words  intend  to  change  the  sense 
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of  what  immediately  precfedied  tiietii.  And,  if  we  do  1857. 
tidt  thihk  with  liim  that  (to  bori*ow  again  hiis  language  S^tdkSi 
oh  thfe  skine  occasion)  "in  a  suit  in  tiie  Cbutt  of  i)OT,^k. 
Arches,  the  issuing  of  the  citation  is  the  cbmth'eilbe- 
meht  df  the  suit,"  we  thinlc  that  the  Servifce  df  the 
citation  is  Sd. — [His  Lordship  here  refbtfed  to  the 
judgineht  of  the  Right  Hdn.  Dr.  Lushingtdn,  at  Sathy 
which  was  ineluded  in  the  transcript  of  the  pt'OCIsed- 
idgis.]— The  expressioti,  however,  **  thinlc  with  hittl,'^ 
th^t  I  hiave  liseci,  may  be  not  exactly  accurate ;  for  con- 
sidering the  cases  of  Hay  v.  Sherwood  (I  Ciirteis,  173), 
ind  StMrwood  y.  Ray  (1  Mdore's  P.C.  CiseS,  353), 
^ttd  the  admitted  course  of  the  Eeclesidstical  Courts 
at  Ddbtord'  Cotnmdns,  their  Ldrdships  deetn  it  likely, 
tbat  in  the  passage  just  read,  from  the  judicial  opinioil 
delivered  at  jftatA,  "service**  wais  said  or  bieant  ih 
the  place  df  '^  issuing  "  where  the  latter  word  occurs, 
tile  cilicbmstance  that,  by  the  13th  Section  of  the  Act, 
Letterd  df  Request  are  prevented  from  issuing  afteir 
il'tibles  filed,  as  mentioned  ih  the  7th  section,  does 
fadt  appear  td  us  to  make  the  articles,  or  the  filing  bf 
thiin,  or  the  service  of  a  copy  of  them,  the  cdm- 
ttfeiicetn^ht  of  a  suit.  They  may,  by  the  subsequent 
settee  of  a  valid  bitatibii,  or  requisition,  be  dhiWh 
doWii,  in  efibct,  to  the  date  of  that  service,  but  cannot, 
to  We  doticeive,  bring  up  that  service  to  an  earliei* 
d^te. 

llie  rule,  or  maxim,  "  Semper  in  dubiis  hehigniord 
prtpferenda,**  is,  we  believe,  as  true  in  the  law  oiF 
kngland  a§  it  was  iii  the  Roman  law,  and  the  Statute 
before  ud  is  at  once  a  law  of  criminal  procedure  as  td 
the  offences  to  which  it  relates,  and  a  Statute  of 
limitations  as  to  penal  prosecutions.  With  reference 
to  that  character,   the    presumption  or  inclination, 
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1857.        where    presumption   or   incliDalion   can   find   place, 
Ditcher      ought  to  be,  as  their  Lordships  conceive,  not  against, 
but  in  favour  of,  the  person  charged  with  an  offence, 
and  sued  penally  under  it. 

And  their  Lordships  are  of  opinion,  that  they  con- 
strue the  20th  section  consistently  with  the  rules  and 
idiom  of  the  English  language,  and  ''  omni  consideratd 
scripturd^^'  agreeably  to  the  spirit  and  general  inten- 
tion of  this  Act  of  Parliament,  by  holding,  as  they 
do,  with  the  learned  Dean  of  the  Arches,  that  a  suit 
was  not  instituted  by  the  application  for  the  Com- 
mission, or  by  the  Commission,  report,  and  articles,  or 
by  any  one  or  more  of  them,  or  by  the  service  of  the 
articles  on  the  Respondent;  that  the  suit  conse- 
quently, in  which  the  Bath  judgment  was  pronounced, 
was  not  commenced,  was  not  a  **  proceeding  "  begun, 
before  April,  1 856 ;  that  the  Respondent  not  having 
been  proved  to  have  committed  any  offence  afler  the 
year  1853,  there  was  accordingly  no  suit  commenced 
within  the  time  prescribed  by  the  20th  section  ;  that 
the  Commission  and  report  fall  to  the  ground,  there- 
fore, and  become  wholly  worthless;  that  every  pro- 
ceeding, if  any,  as  existed  before  June,  1856,  having 
thus,  before  JunCy  1856,  failed,  and  become  extinct, 
no  such  proceeding  w£is  capable  of  supporting  or  as- 
sisting anything  done  in  or  after  June,  1856  ;  and  that 
as  the  necessary  result  of  such  a  state  of  things,  the 
proceedings  against  him  subsequent  to  the  year  1856, 
were  altogether  groundless  and  bad. 

We  are  not  unaware  of  the  inconvenience  possible 
to  arise  from  unavoidable  delay  between  the  issuing 
of  a  Commission  and  the  making  of  a  report  under  it, 
according  to  our  reading  of  the  Act ;  but  neither  can 
we  avoid  seeing  the  mischief,  equal  or  greater,  as  we 
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think,  likely  to  arise,  from  holding  that  a  penal  suit        1857. 
may  be  instituted  against  a  clergyman,  founded  on  a      Ditcbir 
report  made  twenty  years  before  it.     The  Court  of     p,i,*[*goK 
Queen's  Bench  possibly  has,  and  possibly  would  exer- 
cise, the  power  of  interfering,  at  the  instance  of  an 
accused  clergyman,  in  a  case  of  long  inaction,  after 
the  end  of  the  fourteen  days  mentioned  in  the  8th 
section.     That,  however,  is  a  point  on  which  their 
Lfordships  think  that  they  may  well,  and  ought  to, 
abstain  from   intimating  any  opinion.     It   may  be 
added,  with  reference  to  the  Letters  of  Request  men- 
tioned in  the  13th  section,  that  if  they  can  be  issued 
without  a  Commission,  but  not  after  the  two  years, 
or  if  the  suit  in  the  Court  of  appeal  of  the  Province 
under  the  Letters  of  Request  must  be   commenced 
within  the  two  years,  it  is  difficult  (if  not  impossible) 
to  conceive  that  it  was  intended  that  a  private  pro- 
secutor or  promoter,  or  even  the  Bishop  of  the  Diocese, 
should  be  allowed  an  unlimited  time  for  commencing 
a  suit  after  a  Commission  and  report.     'Construing 
the  language  of  the  Statute,  as  I  have  said,  we  feel 
somewhat  less  diffidence  in  differing  from  so  high  an 
authority  as  the  learned  Judge  of  the  Consistory  Court 
of  London,  than  we  otherwise  should  do,  by  reason  of 
the  early  paragraphs  (especially  the  second  paragraph) 
of  the  opinion  delivered  at  Bath  by  him,  in  favour 
of  holding  the  Appellant  not  barred  of  his  prosecu- 
tion, by  lapse  of  time. 

It  seems  to  be  a  just  inference  that  the  learned 
Judge  was  precluded  from  taking  time  for  delibera- 
tion ;  nor  is  this  all  that  tends  to  diminish  our  self- 
distrust.  There  is  the  weighty  judgment  now  before 
us  of  that  experienced  and  well-informed  ecclesiastical 
lawyer,  the  present  Dean  of  the  Arches,  and  there  are 
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I857.       pfeyious  judici^  opinipD^  ^^U^l^^  \^  f^^pk  ^P^!^^* 
D|Tq^^     tioQ  and  respect;,  \yitl^  whicl^  t^a^:  judgiqpqt  agreed : 
V(e  |:pay  inst^ce  thp.  case^  of  T%e  Bishop  ^f  lAnofh 
V.  p.ay  (4  Npte^  q(  Casfis,  290),  ^p4  ^rooJae^  v.  Qc€^ 
wfil  (1  ^pberts.  £cc.  Rep.  606),  and  (bat  qf  3%f  ^»&(^ 

cjf  Her^ord  v.  T ?f  (2  Roberts.  Ecc.  :^p.,  59§, 

^l^prp  prpbably  ^Jiy  fbe  lyay,   at  p.   605,   thp  Y^Qfd 
"  ^ssuiflg"  8bpijl4  be  **  perying"),  respeptively,  \(^lft 

Sjj:  flerbert  J[ennpr  Fu§f  an4  Sif  ^pi^»  -Pod^P'l  JtfWFlfi 
to  wjiipji,  perbapq,  pj^y  J^e  a4ded  J^q^ckton'^  c^  0 
Notps  qf  Gasps,  Sijppl.  p.  \y.)  \ifi{qve  Pf .  L^^flins|ti^ 
Fpr  t(ie  rp^spps  tbaf  have  |)eei^  now  st^t^,  if  js 
tbjsir  Lordships'  intention  to  repqrj;  to  Hpr  14^?!^ 
that,  in  fheir  judgo^epf,  tl^e  prpsen};  append  ^fafOul(|  tie 
di^fpissefl^  but  witbput  costs.  Of  course  it  19  nnd^r 
stQod  fha|;  qppn  tbe  q^^stiop  of  hef^rodpxy,  tbn 
questipp  whether  the  Respondent  has  at  apjr  tiiqe 
uttered  here^ipal  dpctrine  or  committpd  any  epdj&r 
^iast^cal  oflfence,  thejr  Lordships  l^ave  iiitiipate^  ffft 
opinion. 
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ON  APPEAL  PROM  THE  SUPREME  COURT 
OF  VAN  DIBMAN^S  LAND. 

MiGH ABL  Fbnton  and  James  Frasub       Afi^fiUant^^ 

AND 

Jp^N  SxBf>p£N  Hampton  -         -     ftespondent.^ 

L  HIS  was  ^D  action  of  trespass  brought  in  the  6u-     3rd  &  4th 
preme  Court  of  Van  Diemanfs  Land  by  the  Respon-     slJL.,^ 
dent,  the   Cpmptro|}er.General  of  convicts  in  that  ^^^^^^J^^ 
{slan|i,  against  ^he  Appellants,  Featon^  the  Speaker,  PaHiamenti" 
and  Frqser^  the  Serjeant-at-Arms,  of  the  Lcj^slative  welyto^the" 
Council  of  Van  Dieman's  Land.     The  declaration  JXand 
complained  that  the  Appellants  unlawfully  assaulted,  House  of 
seized,  and  imprisoned  *  the   Respondent.     The  Ap-  Bn^landy'taid 
pellants  spvered  ip   their  defences,  but   respectively  JJ^^^na 
pleadefl  special  pleas  of  justification,  setting  forth,  in  SuDwmeLe- 
substance^  the  following  material  facts;  that  before  sembiyofa 
an4   during  the   alleged  wrongs,  a   Session  of  the  setiwnent,  by 
Legislative  Council  of  the  Island  of  Van  Dieman's  JK^hi"^ 
Land  was  being  holdea  at  Hohart  Town,  in  that  Common  Law 
I8l4n4*     That  the  Appellant,  Fentont  was  a  member  hitotSe 
^nd  the  Speaker  of  tjiat  Council.    That  the  Ap-  ^No^digtino- 
pellai^ty  Fraser,  was  the  Serjeant-at-Arms   attending  tioninthia 

*  Pwsent:  The  Bight  Pon.  Tl^e  IM  Jo^ffW  Kpight  ^ruce,  SrSS^"^ 
th^  Bi^  Plop.  T.  jPemberton  Leigh,  the  |iOrd  Chi^f  Baron  of  the  tive  Councils, 
Efche^uer  (The  Bight  Hon.  Sir  Frederick  Poilock),  aijd  the  Bight  tSlli^how' 
Hon.  Tl^e  Lord  Chief  Justice  TumjBr.  power  is  de- 

rired  by  grant 
£rpm  the  Crown,  or  created  under  the  authofity  of  an  Act  of  the  Imperial 
Faniament. 
KeiU^  Y.  Canon  (4  Moore's  P.  0.  Cases,  ^)  xibt^^ wed  fmd  upheld* 
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186H.        the  Council.     That  on  the  14th  of  August,  1855,  it 
FiHTov      was  resolved  by  the  Council,  that  a  Select  Committee 
of  certain  of  its  members  should,  in  accordance  with 
the  standing  Rules  and  Orders  of  the  Council,  be  ap- 
pointed to   inquire  into  and  ascertain  the  truth  of 
certain  alleged  abuses  in  the  Convict  Department,  the 
same  being  matters  within  the  province  of  the  Coun- 
cil to  inquire  into  and  ascertain  by  means  of  such 
Select  Committee.     That  on  that  day  the  Select  Com- 
mittee was  duly  appointed  in  pursuance  of  the  reso- 
lution.    That  before  the  wrongs,  in  the  declaration 
alleged,  it  was  resolved  by  the  Council,  that  the  Select 
Committee  should  have  leave  to  send  for  persons  in 
reference  to  the  inquiry.     That  Thomas  Oeorge  Oreg^ 
son,  a  member  of  the  Council,  was  duly  appointed  and 
elected  Chairman  of  the  Select  Committee.     That  the 
Respondent  was  a  material  and  necessary  witness  in 
the  inquiries,  and  that  he  had  notice  of  all  the  pre- 
mises.    That  the  Chairman  duly  summoned  the  Re^ 
spondent   personally   to    appear    before   the    Select 
Committee,  at  a  certain  place  and  time,    to  be  ex- 
amined as  a  witness  on  the  subject  of  the  inquiry. 
That  the  summons  was  duly  served.      That  the  Re- 
spondent wilfully   and    without    reasonable    excuse 
wholly  refused  and  neglected   to  appear.      That,  in 
consequence,  the  Select  Committee  was  obstructed  in 
the  inquiries  and  the  Council  prevented  obtaining  a 
report  thereon.     That  during  the  Session,  and  before 
the  wrongs  complained  of,  the  Council  were  informed 
of  the  premises,  and  thereupon  resolved,  that  the  Re- 
spondent be  desired  to  attend  at  the  bar  of  the  Coun- 
cil's House,  at  Hobart  Town,   on   a  day  and  hour 
named.     That  in  pursuance  thereof,  the  attendance  of 
the  Respondent  was  in  due  form  required  accordingly. 
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That  the  Respondent  was  duly  served  with,  and  had  iSM. 
notice  of,  the  summons,  but  did  not  nor  would  obey 
the  summons,  and  did  not  nor  would  appear  as  re- 
quired, or  at  any  other  time,  but  wilfully  and  con- 
temptuously,  and  without  reasonable  excuse,  wholly 
neglected  and  refused  to  do  so,  and  disregarded  the 
Order.  That,  thereupon,  the  Council,  before  the 
wrongs  complained  of,  resolved  that  the  Respondent, 
having  failed  to  appear  at  the  bar  of  the  Council's 
House,  in  obedience  to  the  Council's  resolution  in 
that  behalf,  and  the  Speaker's  summons,  was  guilty 
of  contempt,  and  that,  thereupon,  the  Speaker  issued 
his  warrant  for  the  apprehension  of  the  Respondent, 
to  be  held  in  the  custody  of  the  Serjeant-at-Arms  dur- 
ing the  pleasure  of  the  Council.  That,  in  pursuance 
of  such  last-mentioned  Resolution  and  Order,  and  for 
the  execution  thereof,  and  before  the  alleged  wrongs, 
the  Appellant,  Fenton^  so  being  and  as  such  Speaker, 
did  make  and  issue  his  warrant,  under  his  hand  and 
name,  directed  to  the  Appellant,  Fraser^  the  Seijeant- 
at-Arms  attending  the  Council,  and  in  and  by  which 
warrant  recited  that  the  Legislative  Council  of  the 
Island  of  Van  Dieman's  Land  did.  on  the  1 1th  of  Sep- 
tember, then  instant,  resolve  that  the  Respondent  was 
on  that  day  guilty  of  a  contempt  of  the  LiCgislative 
Council,  and  that  he  be  committed  to  the  custody  of 
the  Serjeant-at-Arms,  to  whom  the  warrant  was  di- 
rected ;  and  Fraser  was  directed  to  take  into  his  cus- 
tody the  body  of  the  Respondent,  and  him  safely  keep 
during  the  pleasure  of  the  Legislative  Council.  That 
this  warrant  was  delivered  to  Fraser,  and  by  him  duly 
executed.  That  the  Respondent  remained  in  his 
custody,  as  such  Serjeant-at-Arms,  under  the  war- 
rant, until   the  Council  was  prorogued  by  the  Go- 
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Tcrnolr  of  the  Island ;  whereupon  the  Re8|)0adent  Was 
t^^      liberated.    That  such  arrest  tod  imprisonment  iirett 
Hi&w.     ^^^  ^U^g^d  wrongs  complained  of  in  th6  declaration, 
and  that  at  the  times,  aixd  during  all  the  titne  in  tM 
pleas  mentioned,  the  Legislative  Council  waft  sitting 
at  Hobart  Town,  in  the  Island  of  Van  DietHan's  Laikd. 
Tb  theite  Pleas  of  justification,  the  Respondent  dto- 
murred  on  the  foUoWlug  grobilds :  that  the  L^alative 
Council  had  no  power  by  law  to  adjudicate  upon,  a^  a 
contempt,  any  act  done  not  in  the  presence  of  the 
Council,  in  Council  assembled,  by  any  person  not 
being  a  member  or  officer  of  the  Council,  and  to  punidl 
fbr  the  saMe  by  hnprisonment ;  that  the  Appellatit, 
FtHton,  was  not  by  law  justified,  under  the  circnm- 
stances  set  forth  in  the  pleas,  in  issuing  the  warrant 
therein  mentioned  for  the  apprehension  abd  detentioil 
of  the  Respondent  during  the  pleluure  of  the  Coundl, 
nor  waA  the  Appellant^  Priuer,  by  law,  justified  in  ap- 
prehending the  Respondent  under  the  w&rMiit,  Hfid 
that  such  warrant  was  bad  upon  the  face  of  it,  tt  it 
did  not  set  forth  facts  or  circumstances,  authori^ 
the  apprehension  and  detention  thereby  comttianded. 
After  ailment,  the  Supreme  Court,  on  the  27th  of 
November,  1855,  gave  judgment  on  the  demurred  6r 
the  Respondent,  holding  that  the  pleas  of  justificiltioii 
Were  not  sufficient  in  law.    The  judgment  (a)  of  ifafe 
Chief  Justice   (The  Hon.  ValenUne  lOanlh^,  Esq.), 
after  stating  the  pleadings,  proceeded  as  foUoWs^- 
''Upon  these  pleadings,  two  questions  iiriset  FM. 
Whether  the  Defendants  were  justified  in  doing  tlie 


(a)  From  the  importance  of  thife  qusstioti*  affecting  die 
stittttion  and  powers  of  Legialatiye  Aaeembliaa  in  the  Celmi 
generalljr,  it  has  been  deemed  expedient  to  set  out  these  jadgnMnH 
at  length. 
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acts  complained  of  by  virtue  of  the  authority  relied  l?^ 
upon  in  the  pleas,  and,  therefore,  by  consequence,  Fttitov 
i;i7hether  that  authority  is  sufficient  in  point  of  law ;  or  Himoir. 
putting  the  same  proposition  in  more  precise  con* 
cordance  with  the  fact  set  forth,  whether  the  Legis- 
lative Council  of  this  Colony  can  commit  for  contempt 
a  person  who  has  disobeyed  their  Order  to  appear  at 
their  Bar,  such  Order  having  been  issued  in  conse- 
quence of  the  refuel  of  such  person  to  attend  and  give 
evidence  before  a  Select  Committee  appointed  id  ac- 
cordance with  the  standing  Rules  and  Orders  of  the 
House.  Secondly.  Assuming  the  existence  and  suf- 
ficiency 6f  the  authority  in  point  of  law,  whether  it 
has  been  rightly  exercised ;  in  other  words,  whether 
the  Speaker's  warrant,  as  set  forth  in  the  pleadings,  is 
valid,  and  justifies  all  that  is  alleged  to  have  been  done 
by  virtue  of  its  authority.  Before  proeeeding  to  the 
consideration  of  these  queMiotis,  I  am  desirous  td 
convey  hbw  much  I  feel  ihdebted  for  the  full,  careful 
and  able  tnanner  in  which  the  case  was  argued  on  both 
sides.  We  cannot  but  have  derived  material  assist- 
ance from  such  an  elaborate  exposition  and  analysis 
of  the  principles  and  authorities  bearing  Upon  the  sub- 
ject. The  Defendant's  case  Was  ))resented  under  a 
fotlrfold  aspect.  First,  the  relation  existing  bet#eeh 
the  Legislative  Council  and  this  Court;  secondly, 
the  powers  inherent  in  the  Council,  as  part  of  the  Le- 
gislature, and  whether  such  powers  3tt  derived  from 
grant  or  necessity;  thirdly,  the  authorities  bearing 
on  the  question,  in  the  English,  Colonial  and  other 
Courts ;  and  lastly,  subordinate  points  arising  from 
the  form  of  proceeding  adopted  by  the  Council  in  thid 
instance.  On  the  part  of  the  Plaintiff,  everything 
that  was  brought  forward  under  these  various  heads  was 
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1868.  examined,  contested,  and  denied.  The  Magna  Charta 
was  prominently  relied  upon,  and  it  was  insisted  that 
the  sacred  right  of  personal  freedom,  secured  by  that 
great  Charter  of  our  liberties,  could  not  be  taken 
away,  except  by  the  express  enactment  of  an  autho- 
rity of  as  high  a  nature  ;  that  the  Legislative  Council 
of  this  Colony  is  a  statutory  body,  having  no  judicial 
functions,  and  possessing  only  those  powers  which  are 
conferred  by  the  Act  which  gave  it  birth ;  that  the 
abuses  to  which  the  power  asserted  in  this  instance 
would  open  the  door,  present  the  most  cogent  reasons 
why  such  a  power  should  not  be  inferred ;  that  the 
same  principles  which  would  establish  its  existence  ia 
this  Council,  would  give  it  to  other  bodies  derived 
from  the  same  source,  and  having  analogous  functions 
to  perform,  but  in  which  the  law  has  clearly  settled 
it  does  not  reside ;  that  its  assumed  necessity  for  the 
purposes  of  either  legislation  or  inquiry  will  be  foaad 
to  resolve  itself  into  mere  expediency  or  desirableness ; 
that  even  admitting  such  a  necessity,  that  alone  would 
be  insufficient  to  sustain  the  exercise  of  such  a  power; 
and  finally,  that  the  question  is  concluded  by  express 
authority.  Such  being  an  epitome  of  the  different 
aspects  under  which  the  arguments  were  advanced  oo 
both  sides,  I  shall,  before  proceeding  to  discuss  the 
two  propositions  which  I  have  laid  down,  and  upon 
which  my  judgment  will  be  founded,  endeavour  to 
clear  away  some  hypotheses  put  forward,  which  ought 
not,  in  my  opinion,  to  influence  that  judgment.  It  is 
argued  that  the  House  of  Commons,  as  a  branch  of 
the  Imperial  Parliament  to  which  belongs  the  power 
of  enacting  laws,  is  superior  to  the  Courts  of  Common 
law,  whose  duty  it  is  not  to  make  or  alter,  but  to  in- 
terpret those  laws,  and  that  it  is  also  superior  in  that 
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it  possesses  a  general  inquisitorial  authority,  exteud-  ^^s. 
ing  even  to  those  Courts  themselves.  By  parity  of 
reasoning,  it  is  contended,  that  the  Legislative  Council 
here,  having  functions  analogous  in  these  respects  to 
the  House  of  Commons,  is  superior  to  this  Court; 
thence  it  is  inferred  that  the  Legislative  Council  bears 
the  same  relation  to  the  Supreme  Court,  that  the 
House  of  Commons  does  to  the  Superior  Courts  in 
England;  and  from  these  premises  is  deduced  the 
conclusion,  that  this  Court  should  attribute  to  the 
Council  the  same  powers  which  spring  from  that  re- 
lation, and  construe  its  acts  by  the  same  intendment 
as  the  Superior  Courts  do  at  home,  in  the  case  of  the 
House  of  Commons.  If  this  argument  were  to  be 
tested  only  by  abstract  reasoning,  or  mere  moral 
views,  it  would  be  difficult  to  escape  its  force ;  the 
House  of  Commons  and  the  Council  here  are  both 
Legislative  bodies ;  both,  let  it  be  conceded,  for  the 
present  purpose,  inquisitorial  bodies ;  both  ought  to 
have  full  powers  for  the  effectual  exercise  of  the 
functions  and  duties  for  which  they  were  constituted. 
But,  taking  all  this  for  granted,  here  the  parallel  will 
be  found  to  stop,  because  if  you  seek  to  go  one  step 
farther,  a  new  element  is  introduced ;  for  when  a  case 
arises  in  which  the  practical  enforcement  of  these 
powers  clashes  with  the  personal  liberty  of  the  subject 
secured  by  law,  it  becomes  at  once  essential  that  such 
an  exercise  of  authority  should  be  capable  of  being  re- 
ferred to  and  justified  by  some  other  known  and  re- 
cognized law.  This,  in  the  case  of  the  House  of 
Commons,  is  the  *Lex  et  consuetudo  Parliamenti^*  and 
whether  that  Assembly  be  taken  to  administer  that 
law  by  virtue  of  its  being,  as  part  of  the  High  Court 
of  Parliament,    itself  a  Court  of  Judicature,  or  by 
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185a       virtue  of  ancient  usage,  may  be  regarded,  at  this  stage, 
Fjuitov      as  immaterial,   because  the  Council  can  rest  upon 

Hamwoh.  ^^it^er  o^*  tfa^s^  gro^^ds ;  it  is  not  a  Court,  it  has  no 
ancient  usage,  and  if  the  power  which  it  claims  in 
this  instance  is  to  be  sustained  at  all,  resort  must  be 
had  to  some  other  foundation  tban  that  which  war- 
rants the  exercise  of  a  like  power  by  the  House  of 
Commons.  Hence  the  analogy  and  relation  relied 
upon  in  the  early  part  of  the  Defendants'  argument, 
fail  precisely  at  that  point  where  the  real  question  in- 
volved in  the  present  case  begins,  and  all  the  dicta 
and  reasoning  of  the  enlightened  Judges  which  was 
brought  to  bear  upon  this  part  of  the  subject  fall  to 
the  ground,  inasmuch  as  with  the  failure  of  the 
analogy  they  cease  to  be  applicable.  I  am  not  here 
unmindful  that  it  was  urged  under  this  branch  of  the 
discussion  that  necessity  was  the  basis  on  which  the 
authorities  mainly  rely  in  attributing  these  powers  to 
the  House  of  Commons ;  I  cannot  assent  to  tbi& 
The  true  deduction  from  all  the  cas^  appear^  to  be, 
that  necessity  may  be  taken  as  the  original  foundatkwi 
of  the  powers,  but  not  that  it  alone  constitutes  them ; 
necessity  is  an  essential  element  to  their  existence, 
but  it  is  usage  that  gives  them  the  sanction  of  the 
law.  The  second  head  of  Defendants'  argument  will 
be  found  to  contain  the  true  principle  on  which  Um 
case  must  turn,  and,  as  I  shall  have  to  consider  it  it 
large  hereafter,  I,  now,  only  have  to  remark  that  the 
proposition  '  whether  the  powers  of  the  Council  bo 
derived  from  grant  or  necessity'  is  hardly  accurately 
enunciated.  There  can  be  no  such  alternative  dis- 
tinction ;  the  gr^t  is  the  foundation  for  the  wbofei 
and  the  power  claimed  gn  the  footing  of  necessity, 
if  it  exists  in  law,  pa«^ep  by  the  grant  as  mqoh  as  if  it 
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were  conveyed  by  it  in  express  terms.  Fovi\fret  v.  *^**- 
Ricroft  (1  Saund.  323).  Under  the  third  bead  I  feel  F^tov 
compelled  to  reject  the  authority  of  the  American  isuMron. 
Commentator  {Story ^  '  On  the  American  Constitu* 
tion/  vol.  ii.  p.  305),  and  of  the  American  and  Ca* 
nadian  Courts,  however  high  it  may  be,  or  however 
apposite  the  reasoning.  Not  only  is  it  not  binding 
upon  me,  but  were  I  to  give  effect  to  such  authority, 
I  must,  I  conceive,  disregard  the  law  as  now  settledi 
and  by  which  it  is  my  duty  to  be  bound.  The  cases 
of  Beaumont  v.  Barrett  (1  Moore's  P.  C.  Cases,  59), 
and  KeUley  v.  Carson  (4  Moore's  P.  C.  Ca3es»  63)  1 1 
shall  carefully  criticise,  and  on  the  last  head  of  the 
Defendants'  argument,  involving  the  validity  of  the 
warrant,  I  shall  also  deliver  my  full  opinion.  A 
distinction  was  sought  to  be  taken  between  privileges 
and  powers.  These,  although  not  convertible  terms, 
have  doubtless,  both  by  Judges  and  Commentators, 
been  used  promiscuously.  Privilege,  I  apprehend,  in 
its  strict  sense  and  when  not  improperly  confounded 
with  power,  implies  protection.  In  the  present  iu- 
stance  I  should  rather  call  what  is  claimed  a  power, 
but  I  regard  it  as  of  no  solid  importance,  the  material 
matter  being ;  does  tbe  Council  possess  it,  and  from 
what  source  is  it  derived  ?  Reliance  was  also  placed 
on  the  24th  section  of  the  9th  Oeo.  IV.,  c.  83,  the 
effect  of  which  it  was  urged  was  to  introduce  the  ^Lew 
Parliamenti*  whenever  the  occasion  should  arise  in 
which  that  law  would  become  applicable :  and  that 
such  occasion  did  arise  when  the  present  Legislative 
Council  was  estabUshed.  That  Act  appears  to  me 
both  declaratory  and  enacting :  declaratory  in  so  far 
as  it  relates  to  laws,  both  Common  and  Statute^ 
which  would,  by  force  of  the  settled  legal  rule,  be  ap« 
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1868.  plicable  without  its  aid ;  enactiDg  in  so  far  as  it  in- 
Fentoit  troduced  laws  passed  subsequently  to  the  settlement 
iJam'ptox.  ^^  *^^®  Colony,  and  which  would  not  have  been  in 
force  but  for  its  provisions.  This  construction  satis- 
fies  the  enacting  portion,  which,  morever,  it  is  to  be 
observed,  refers  not  to  the  Legislature,  but  to  the 
Courts  of  Justice,  and  if  the  law  of  Parliament,  a  law 
peculiar  to  the  two  branches  of  the  British  Legislature, 
and  wholly  inapplicable  to  the  Council  established 
under  that  Act,  did  not  attach  to  this  Island  as  a 
settled  Colony,  the  declaratory  portion  would  be  of  do 
avail.  But,  I  am  of  opinion,  that  it  did  not  so  attach, 
and  for  this  purpose  at  least  the  case  of  KeUUffy. 
Carson  must  be  taken  as  conclusive.  Newfoundkmd 
was  a  settled  Colony,  and  if  the  'Lex  ParliamenH*  had 
been  introduced  there,  as  claimed  in  this  instance,  and 
the. establishment  there  of  a  pure  representative  As- 
sembly had  called  it  into  play,  there  would  have  been 
an  end  of  that  case — nothing  to  discuss,  nothing  to 
contest.  But  the  whole  purview  of  that  case  im- 
pliedly, and  the  judgment  expressly,  negative  such  a 
position.  Having  so  far  disposed  of  the  different 
points  to  which  I  have  adverted,  1  pass  to  the  first 
proposition  with  which  I  set  out.  Were  the  Defen- 
dants justified  in  doing  the  acts  complained  of,  by 
virtue  of  the  authority  relied  upon  in  the  pleas,  and 
is  that  authority  sufiScient  in  point  of  law?  Hiis 
question  obviously  involves,  as  matter  of  preliminary 
consideration,  when  and  how  the  present  Legislative 
Council  of  this  Colony  was  constituted,  what  is  the 
legal  operation  of  its  powers  and  attributes?  The 
Council  was  established  bv  an  Act  of  Parliament,  the 
I3th  &  14th  Vict.,  c.  59,  which  incorporates  by  re- 
ference, various  enactments  of  the  pre-existing  Sta- 
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tutes,  5th  &  6th  Vict.,  c.  76,  and  the  7th  &  8th  Vict.,  isfia 
c.  74.  After  repealing  the  provisions  of  the  9th  Fihtok 
Geo.  IV.,  c.  83,  so  far  as  they  related  to  the  consti-  iiamftok. 
tution,  appointment  and  powers  of  the  then  Legisla- 
ture, it  proceeds  to  erect  a  new  Legislative  body,  con- 
sisting of  members,  in  part  elected  by  the  inhabitants, 
and  in  part  appointed  by  the  Crown.  The  Council 
so  constituted  has,  in  conjunction  with  the  Governor, 
the  power  to  make  laws  for  the  peace,  welfare  and 
good  government  of  the  Colony.  But  this  power  is 
subject  to  many  important  restrictions  and  limitations, 
the  principal  of  which  are,  that  no  laws  passed  by  the 
Council  shall  be  repugnant  to  the  law  of  England; 
shall  interfere  with  the  Crown  lands  or  the  revenue 
arising  therefrom ;  nor  shall  it  be  competent  to  the 
Council  to  appropriate  any  money  subject  to  its 
control  to  any  branch  of  the  public  service,  except  on 
the  prior  recommendation  of  the  Governor  to  make 
provision  for  that  specific  service.  Again,  Bills  em- 
bracing particular  subjects  of  legislation  are  expressly 
required  to  be  reserved  for  the  signification  of  the 
Queen's  pleasure,  and  their  operation  suspended  until 
that  pleasure  has  been  made  known.  The  Governor's 
assent  or  dissent  is  liable  to  be  controlled  by  instruc- 
tions from  the  Queen,  to  which  he  is  bound  to  con- 
form, and  even  measures  which  have  passed  the 
Council  and  received  that  assent  are  liable  to  be  dis- 
allowed by  Her  Majesty.  It  is  to  be  observed  that 
amongst  the  provisions  contained  in  the  incorporated 
Act  (5th  &  6th  Vict.,  c.  76)  is  one  which  authorizes 
the  Council  to  prepare  and  adopt  such  standing  Rules 
and  Orders  as  shall  appear  to  be  best  adapted  for  '  the 
orderlv  conduct  of  the  business  of  the  Council ; ' 
and  upon  such  Rules  and  Orders  being  laid  before  and 
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^-if^  approved  by  the  Governor,  they  become  binding,  sub- 
Fsirvofl  jeqt  to  disallowance  by  the  Queen.  Under  this  pro* 
Hakpvov.  ^i^ioi^  certain  Rules  and  Orders  have  been  prepared 
and  approved  and  are  in  force,  and  some  argument  oo 
both  sides  was  founded  upon  them.  It  is  sufficient 
for  me  to  say  that  I  have  looked  into  them,  and 
formed  a  clear  opinion,  that  it  was  neither  the  in- 
tention of  the  Act  to  convey,  nor  has  it  conveyed,  aa- 
Ibority  to  the  Council  by  any  standing  Rules  or  Orders 
to  confer  upon  itself  the  power  asserted  on  this  record ; 
but  even  admitting  the  converse,  J  am  equally  of 
opinion,  that  the  Rules  and  Orders  which  are  in  force 
rather  negative  than  support  the  view  that  such  a 
power  was  either  contemplated  or  brought  into  beiqg. 
Both  the  authority  of  the  Act,  and  its  exercise  in  this 
respect,  extend  no  farther  than  providing  for  and  x^. 
lating  the  mode  of  conducting  business  aad  forms  of 
procedure,  so  as  to  secure  method  and  good  order 
within  the  House.  From  the  foregoing  statemeqt  of 
the  origin  of  the  Legislative  Council,  and  of  the 
powers  conferred  upon  it,  and  I  have  adverted  to  ai 
much,  as  appears  to  me,  to  be  material  to  the  quesUoo 
before  us,  it  is  manifest,  that  it  is  a  mixed  and  indeed 
anomalous  body,  deriving  existence  solely  from  statu- 
tory authority,  clothed  thereby  with  certain  delegated 
and  defined  powers  and  functions,  subject  thereby  ia 
the  exercise  of  those  powers  and  functions  to  restric- 
tions and  limitations  subordinate  to  Parliament,  and 
in  important  particulars  to  the  control  and  direction 
of  the  Queen.  In  order,  therefore,  to  test  the  l^alitjr 
of  any  act  done  by  or  under  the  Order  of  the  Council, 
it  is  indispensable  that  we  should  refer  to  the  Statute 
from  which  it  derives  both  its  being  and  its  powers; 
and  the  question  which  has  to  be  determined  ia  thk, 
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as  in  all  similar  cases,  must  be : — is  the  authority,  the  18^* 
exercise  of  which  is  complained  of,  within  the  scope 
of  that  Statute  according  to  the  legitimate  rules  of 
interpretation  ?  in  other  words,  has  it  been  expressly 
communicated  to  the  Council  by  any  of  its  provisions, 
or  what  may  be  taken  as  equivalent  by  necessary  im- 
plication arising  therefrom  ?  If  it  hag,  then  the  act 
done  (I  speak  not  here  of  the  mode  adopted  in  carry- 
ing it  out)  is  justified  by  the  authority  of  the  Statute; 
if  it  have  not,  then  it  is  an  excess  of  jurisdiction,  and 
illegal.  That  the  power  which  has  been  resorted  to 
on  the  present  occasion  of  imprisoning  the  Plain- 
tiff, for  the  alleged  contempt  of  which  he  has  been 
adjudged  guilty,  as  disclosed  by  the  pleadings,  is  not 
expressly  given  to  the  Council,  must  be  and  indeed  is 
admitted  on  all  hands,  and,  consequently,  the  question 
I  am  now  to  decide,  is  reduced  to  the  consideration  of 
whether  that  power  is  communicated  by  necessary  im- 
plication— that  is,  whether  it  passes  as  a  legal  incident 
of  the  powers  which  are  given.  The  argument  on 
this  point  was  shaped  pretty  much  as  follows  :-^^  The 
Council  is  empowered  to  pass  laws ;  to  enable  them 
to  do  so,  it  is  essential  they  should  inquire  ;  such 
inquiry  necessarily  demands,  in  some  instances,  in- 
formation from  witnesses;  such  attendance  must  be 
compulsorily  enforced,  to  prevent  the  power  of  legisla- 
tion being  defeated.'  I  here  observe,  that  the  pleadings 
in  the  present  instance,  show  a  case  of  inquiry  only, 
and  fail  to  aver  that  such  inquiry  was  for  the  purposes 
of  legislation,  or  even  that  that  end  was  in  contem- 
plation. Although  if  such  were  the  object,  this  omission 
weakens  the  force  of  the  foregoing  argument,  I  am  yet 
content  to  take  it,  as  it  was  advanced,  and  then  its  va- 
lidity must  depend,  as  my  decision  must  also  depend. 
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1858.  upon  the  application  of  the  legal  maxim,  *  Q^ando  lex 
Fbnton  aliquid  concedit  concedere  videtur  et  illtui  sine  quo  res 
Hampton.  ^P^^  ^*^^  fion  potest.'  It  becomes,  therefore,  all  im- 
portant to  consider  the  true  import  of  this  maxim,  and 
the  extent  to  which  it  has  been  applied.  After  the  fullest 
research  which  I  have  been  able  to  bestow,  I  take  the 
matter  to  stand  thus : — Whenever  anything  is  autho- 
rized, and  especially  if,  as  matter  of  duty,  required  to 
be  done  by  law,  and  it  is  found  impossible  to  do  that 
thing  unless  something  else  not  authorized  in  express 
terms  be  also  done,  then  that  something  else  will  be 
supplied  by  necessary  intendment.  But,  if,  when  the 
maxim  comes  to  be  applied  adversely  to  the  liberties 
or  interests  of  others,  it  be  found  that  no  such  impos- 
sibility exists,  that  the  power  may  be  legally  exercised 
without  the  doing  that  something  else,  or  even  going 
a  step  farther,  that  it  is  only  in  some  particular  in- 
stances, as  opposed  to  its  general  operation,  that  the 
law  fails  in  its  intention,  unless  the  enforcing  power 
be  supplied,  then,  in  any  such  case,  the  soundest  rules 
of  construction  point  to  the  exclusion  of  the  maxim, 
and  regard  the  absence  of  the  power  which  it  would 
supply  by  implication  as  a  casus  omissus.  Unless 
this  be  so,  I  can  neither  understand  the  cases  cited  in 
illustration  of  the  maxim,  nor  the  numerous  instances 
where  it  would  have  removed  all  diflSculty,  if  its  con- 
trolling force  had  been  recognized.  The  leading  au- 
thorities cited  on  this  subject  are  in  12  Coke's  Re- 
ports, 131,  Bane  v.  Methuen  (2  Bingh.  63),  and  ex- 
amples in  actions  for  waste  under  the  Statutes,  for  I 
shall  refer  only  to  those  cases  which  are  apposite,  as 
involving  the  construction  of  statutory  powers.  The 
first  decides,  that  Justices  of  the  Peace  may  issue 
warrants  to  bring  before  them  parties  in  order  to  their 
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taking  the  oath  as  prescribed  by  the  7th  Jac.  I.,  c.  6,  1858. 
although  that  authority  is  not  conferred  in  express  Fbvtoh 
terms.  But  this  is  a  mandatory  law,  imposing  a  sta-  ^j^^^^f 
tutory  obligation  and  duty,  for  neglect  of  which  the 
Justices  would  be  punishable.  It  is  not  the  case  of 
enforcing  the  attendance  of  a  witness,  but  analogous 
to  that  of  bringing  up  a  party  amenable  to  the  law, 
and  it  ranges  under  the  principle  of  absolute  necessity, 
to  enable,  not  the  exercise  of  a  desirable  or  beneficial 
power,  but  the  discharge  of  a  positive  duty  enjoined 
by  law.  But,  as  though  to  evidence  the  strict  con- 
struction of  even  mandatory  authority,  where  the 
liberty  of  the  subject  is  involved,  it  was  held  that,  in 
the  execution  of  the  Act,  doors  could  not  be  broken, 
even  if  necessary  to  insure  compliance  with  its  pro- 
visions. The  second  case,  which  decides  that  where  a 
Statute  gives  a  Justice  jurisdiction  over  an  offence,  it 
impliedly  gives  him  power  to  apprehend  any  person 
charged  with  such  offence,  rests  upon  the  same  prin- 
ciple. It  is  the  duty  of  Justices  to  enforce  Acts,  the 
execution  of  which  is  referred  to  them,  and  the  dis- 
regard of  such  duty  will  render  them  liable  to  a  man- 
damus. The  King  v.  Benn  (6  Term  Rep.  198):  it  would, 
therefore,  be  a  paradox  that  the  law  should  render  the 
performance  of  a  thing  obligatory,  and  yet  deny  the 
power  to  do  it.  As  to  the  illustration  of  this  legal 
maxim  derived  from  the  Statutory  actions  of  waste, 
the  first  is  referable  to  necessity,  in  conjunction  with 
the  personal  right  of  property,  for  the  reversioner 
cannot  in  any  case  be  sure  of  the  remedy  provided 
for  him,  unless  by  entry  to  ascertain  if  the  waste  have 
been  committed.  The  second  has  little  bearing  upon 
the  point  at  issue,  for  it  simply  establishes,  that  where 
an  old  action  is  given  in  a  new  case  for  the  same 
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18M.  cause,  it  is  given  in  all  its  entirety,  and,  consequently, 
Fmitioif  the  question  was,  whether  the  whole  thing  passed,  and 
Hiitpi<oir.  ^^'  whether  something  elsfe  parsed  te  ati  incident. 
These  and  all  other  authbrities  which  I  have  been 
enabled  to  6nd  in  elucidation  of  this  maxim,  raftge 
themselves  tinder  the  principle  of  positive  duty  or 
general  inevitable  necessity,  the  non-cotnpliance  with 
which  would  deprive  the  lAW,  whatevei*  It  bfe,  df  all 
operation.  But  to  eictend  our  reasoning  furthtst  to  in- 
stances  where  the  application  of  this  maxim,  if  allowedi 
would  have  removed  all  difficulty  to  th6  ^xerdfte  Of 
powers  essential  to  the  carrying  out  of  vi^Hous  liiWl, 
how  stands  the  matter  ?  No  case  has  been  produced; 
nor,  ad  I  apprehetid,  can  be,  which  establishes  that  an 
enabling  Statute  however  public  or  beneficial  may  be 
the  objects  which  it  contemplates,  had  ever  been  <sx- 
tended  by  construction  so  as  to  warrant  thMe  entrustdl 
with  the  execution  of  its  powerdi  and  who  do  not  COn^^ 
stitute  a  Coiirt,  to  issue  process  of  arrest  for  the  en- 
forcement of  those  powers.  In  many  instances  where 
even  a  judicial  authority  is  conferred,  if  the  law  b« 
silent  in  that  respect,  such  a  power  cannot  be  exerted. 
As  a  general  rule,  Justices  of  the  Peace  cantlot  comfiel 
the  attendance  of  witnesses  for  the  purpose  of  eutnmahy 
trials  unless  there  be  a  special  provision  in  the  Statute 
under  which  they  act.  Paley,  "On  Convictions," 
p.  86  (4th  Edit.).  Even  in  cases  of  felony  and  miftde^ 
meaner,  where  the  course  of  public  justice  wduld  be 
jeopardized  by  the  escape  of  offenders,  prioi^  to  the 
passing  of  the  Statute,  1 1th  &  12th  Vict.,  c.  42,  which 
Confers  that  power  generally  upon  Justices,  it  wa* 
doubtful  whether  a  Justice  could  issue  k  Warrant  ttt 
compel  the  attendance  of  a  witness  to  give  evidence, 
or  commit  for  refusal  to  take  the  oath  or  be  examined. 
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Cropper  v.  Horton  (8  Dowl.  &  Ryl.  166) ;  Evahs  v.  i?5ft. 
Sees  (12  Ad.  &  El.  55).  It  has  indeed  been  held  that  "^^^t^ 
they  Aay  commit  for  refusal  to  enteir  into  recognizances  hah^oit. 
to  appearand  give  evidence  at  the  trial,  Rennet  v.  iVaf- 
son  (3  Man.  &  Sel.  \)\  btit  this,  which  is  not  by  way 
of  punishment,  but  to  secure  attendance,  is  by  virtue 
of  the  Acts,  1st  &  2nd  Phil.  &  Mar.,  c.  13,  and  2nd  & 
3rd  Phil.  &  Mat.,  c.  10,  which  mandatorily  impose  that 
duty  upon  the  Justice,  and  subject  him  to  a  penalty  for 
neglect.  Again,  Commissioners  of  Bankrupts  were, 
tinder  the  Acts,  34th  &  35th  Hen.  VIII.,  c.  4,  the  13th 
£/t>.,  c.  7,  and  1st  Jac.  I.,  c.  15,  empowered  to 
summon  and  examine  all  persons  with  the  View  to  the 
discovery  of  the  Bankrupt's  property,  and  to  commit 
in  case  of  refusal ;  and  although  held  clothed  with  a 
judicial  character  for  the  purpose,  it  was  admitted  by 
the  highest  authority  that  prior  to  the  Act,  5th  Oeo.  II., 
c.  30»  which  was  passed  to  remedy  the  defect,  thtj 
possessed  no  power  to  commit,  if  the  party  appeared 
and  took  the  oath,  but  answered  in  Mth  a  manner  as 
to  fender  the  authorized  examination  a  perfect  farce. 
Doswell  V.  Impey  (2  Dowl.  &  Ryl.  350).  In  short, 
wherever  a  new  statutory  jurisdiction  has  been  erected, 
although  invested  as  in  some  instances  with  judicial 
functions,  I  can  find  no  case  where  the  power  of  com* 
pulsorily  enforcing  the  attendance  of  witnesses  has,  in 
the  absence  of  express  provisibn,  been  impliedp  n&uch 
less  has  a  power  of  committal  for  contempt  for  dis- 
obedience by  witnesses  been  supplied  by  intendment. 
Again,  if  we  take  as  examples  public  Commissioners 
or  Boards  created  by  Statute  and  invested  with  full 
powers  to  inquire  and  report,  we  invariably  find  that 
the  attendance  of  the  niecessary  parties  before  them  is 
enforced,  or  their  refusal  to  attend  punished  by  specific 
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1858.  enactment  for  tbe  purpose.  As  instances,  the  Charities 
Fenton  and  Tithe  Commissions,  which  were  referred  to.  Tbe 
Hampton,  former  was  established  under  the  Act,  Ist  &  2nd 
Will  IV.,  c.  34,  and  the  Commissioners  were  thereby 
empowered  to  summon  the  necessary  persons,  and  call 
for  the  production  of  books,  papers  and  accounts. 
Now,  it  is  to  be  observed,  that  tbe  information  required 
could  only,  as  a  general  rule,  be  obtained  from  par- 
ticular individuals,  such  as  the  trustees  of  the  chari- 
ties, the  clergyman,  or  parish  officers ;  on  their  refusal 
to  attend,  as  the  case  may  be,  the  inquiry  would  be 
brought  to  a  dead  lock.  Yet  was  it  ever  dreamt  that 
the  Commissioners  could  in  any  such  event,  as  a 
necessary  incident  to  their  powers,  issue  a  warrant  to 
bring  the  body  of  the  recusant  witness  before  them, 
and  in  case  of  refusal  to  be  sworn  and  examined, 
commit  him  for  contempt  ?  Why  even  the  Statute 
itself  does  not  entrust  the  authority  to  the  Commis- 
sioners; but  subjects  the  disobedient  party  to  be 
fined  by  the  Court  of  Queen's  Bench  or  Exchequer, 
payment  to  be  enforced  by  attachment  as  for  cod* 
tempt.  [Under  the  Tithe  Commission  Act,  the  re- 
fusal of  witnesses  to  attend  or  give  evidence  is  punish- 
able as  a  misdemeanor.  But  the  nearest  analogy  will 
be  found  in  corporate,  municipal,  or  other  bodies  in- 
vested with  legislative  authority,  their  laws  being 
binding  upon  all  within  the  limits  of  their  jurisdiction 
— such  as  the  Corporation  of  the  City  of  London,  or 
the  East  India  Company.  Information  for  such  pur- 
pose is  as  essential  to  them,  as  to  any  Local  L^;i8- 
lature ;  yet  they  cannot  enforce  the  attendance  of  wit- 
nesses by  warrant,  or  commit  for  contempt  for  re- 
fusal. Now,  if  the  legal  maxim  under  consideration 
is  to  prevail  in  the  case  before  me,  why  should  not  its 
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governiDg  application  have  been  recognized  in  the  1858. 
several  instances  to  which  I  have  adverted  ?  If  it  be  f ihton 
said  that  in  some,  express  provision  having  been  made,  hammon 
the  necessity  for  the  implied  power  is  superseded,  the 
answer  is,  that  the  express  provision  is  made  just  be- 
cause the  implied  power  would  not  be  attributed.  To 
confer  the  incident  in  terms,  where  it  passes  by  opera- 
tion of  law,  is  superfluous  and  inoperative — a  breach 
of  legal  rule,  '  Expressix)  eorum  qua  tacite  insunt  nihil 
operatur.*  If  it  be  said  that  a  different  rule  ought  to 
prevail  in  consequence  of  the  higher  dignity  and  im- 
portance which  attach  to  Legislative  bodies,  and  to  the 
powers  and  duties  entrusted  to  them,  the  answer 
again  is,  that  the  question  does  not  hinge  upon  the 
constitution  of  the  body,  but  upon  the  grant — not  on 
the  exalted  character  of  the  functions  to  be  performed, 
but  on  the  extent  of  the  jurisdiction  which  has  been 
conferred.  The  more  just  solution  of  the  problem  will 
be  found,  as  I  take  it,  in  this ;  that  in  erecting  the  dif- 
ferent statutory  bodies,  Parliament  has  assumed  that 
the  power  to  hear  and  determine,  to  inquire  and 
report,  or  to  inquire  and  legislate,  will,  as  a  general 
rule,  be  effectually  carried  out,  without  difficulty  and 
without  obstruction ;  and  if  in  particular  instances  an 
impediment  should  arise  from  the  neglect  or  contu- 
macy of  a  witness,  it  is  a  safer  rule  of  construction  to 
regard  such  a  casus  omissus,  to  be  met  by  other 
means,  than  to  imply  a  power  of  infringing  upon  the 
personal  liberty  of  the  subject.  '  Ad  ea  qua  frequentius 
acciduntjura  adaptantur,*  is  equally  a  maxim  of  law 
with  that  which  I  am  considering;  and  where  the 
words  of  the  Statute  do  not  reach  to  an  inconvenience, 
rarely  happening,  they  ought  not  to  be  extended  to  it 
by  construction.   Bole  v.   Morton  (Vaughan's  Rep. 
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1808.  373).  NdW,  the  work  of  legislation  has  hitherto  hUm 
carried  on  here  readily  and  without  itnp^itnent :  the 
information  on  which  it  id  founded  id  brdihaHl?  of  a 
public  eharacter^  obtainable  withoilt  difficulty;  the 
matter  notorious ;  the  tnembera  conversftnt  with  what 
is  transpiring  around  them  generally  inform  thfetnael?tt 
by  the  evidence  of  their  senses,  or  by  coihrnoh  rfefMH. 
Let  it  be  conceded  that  occasions  may  iiHse  in  HfbiA 
inquiry  by  the  examination  of  witiltiMes  ought  to  pre- 
cede legislation  ;  how  rarely  would  it  happen  that  attjf 
party  required  to  attend  would  refuse ;  but  even  iS^ 
suming  such  refusal^  rare  indeed  would  be  the  calq 
and  such  is  not  shown  in  this  instaiice,  Wherfei  StttS 
party  constituted  the  only  fountain  from  which  this 
required  information  could  be  drawt).  Taking,  hot^ 
ever^  that  extreme  and  exceptional  caSe;  it  Would  stiD 
be  insufficient  to  let  in  the  a{>plicatibb  df  the  tttaxUli 
that  things  necessary  pass  as  incident  to  the  fftiuA,  Vt 
the  extent  which  has  been  assumed;  or  to  fouiid  tU 
power  or  privilege  Which  has  been  here  exeitdSed ;  be- 
cause as  regards  the  former,  the  legal  poWer  to  It^islate 
still  exists,  although  its  exercise  in  the  particular  in* 
stance  is  impeded ;  and  as  regards  the  hitter,  hecatte 
necessity  alone,  is  inadequate  to  sustain  such  a  po#er. 
If  the  House  of  Commons  claitiled  a  neW  priMl^  t^ 
niorrow,  the  exercise  bf  Which  would  invade  thfe  ii^ 
of  personal  freedom  beyond  thfeir  Walla,  and  Uie 
matter  came  before  the  Superior  Courts  itl  a  ahape  in 
which  they  could  take  cognizande  of  it;  I  kppridiHMl 
it  would  not  be  enough  to  establish  ati  UiiahaWtfAlik 
case  of  simple  necessity ;  it  wOiild  be  esaential  to  add 
to  that  necessity,  the  evidence  bf  usage.  ButdtH  v. 
Abbot  (14  East,  IdO),  et  pw-  Littledah  and  CdterUfti 
in  Stoekdale  r.  Haniitrd  (9  Ad.  ft  Ell.  1);    Bttt  I  ai 
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prepared  to  test  the  question  by  every  assumptiott  id  1^8. 
favour  of  the  Defendants'  Case.  Let  the  maicim  be  fbnton 
applied,  and  let  it  be  granted  that  the  powei*  of 
inqtiityr,  by  the  evidence  of  witnesses,  is  necessary  to 
the  Legislative,  or,  if  you  please,  itiquisitorial  functions 
of  the  Council.  No  one,  I  conceive,  will  be  fdtind  to 
contend,  tliat  the  exercise  df  that  power  could  legally 
be  carried  one  iota  beyond  the  necessity  Which  calls 
it  into  play.  And  what  WoUld  be  this  limit  ?  tfaat 
oil  the  Plaihtiff's  disregard  df  the  sumtnoiis  of  the 
Comniittee  and  of  the  order  of  the  tiduse,  requiring 
bis  dttendance  at  the  bar,  he  be  ordered  td  be  brought 
ttp  in  etistody  fdr  the  t>urpdse  of  being  examitied  on 
the  ihqtiiry,  and  that  the  ifrarrant  be  shaped  acCdrd- 
ingly.  But  this  is  not  what  has  been  done;  the 
I^dtitiff  fdr  his  refusal  to  attetid,  has  been  adjudged 
guilty  df  a  coiitetttpt,  atid  his  arrest  and  imprisonment 
are  thid  penalty  for  that  offence ;  it  is  hot  simply  the 
eoerdtre  enfdr6eineiit  df  his  preseude,  biit  punishment 
for  hid  disobedience  in  not  being  preseiit.  Stockdale 
y.  tiansaird  (3  Per.  &  Dav.  33l).  In  thus  acting,  the 
Couficil  has  assUtaied  the  attributes,  not  merely  of  a 
C!burt,  bbt  of  a  Court  df  Record,  Gfoenbelt  v.  Burwell 
(1  Lord  Raym.  454] ;  attributes  which  there  is  high 
atittldrity  for  saying  beloiig  neither  to  the  llouse  of 
lotAh  dor  Cbmitions,  sitting  in  their  legislative  capa- 
city. Rex  V.  Flower  (8  Term  Rep.  314);  Jones  v. 
^andati  (Cowp.  17).  Indeed,  were  the  exercise  of 
tbe  power  by  the  Council  in  this  case  tried  by  the 
iniles  of  the  Lex  Parliamentiy  it  appears  to  me  that  it 
could  dot  be  sustained.  The  practice  as  laid  down  in 
the  Commons'  Journals,  1731,  by  May  (Edit.  1855), 
().  322  iEind  following  pages,  and  the  course  adopted  in 
Adwdrd  V.  Qosset  (10  Q.  Ben.  Rep.  ^59),  all  con- 
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1868.  spire  to  establish,  that  where  a  witness  refuses  to 
Ferton  attend,  he  is  to  be  brought  up  in  custody  to  the  Bar, 
Hamptojc.  prior  to  his  being  punished  for  the  contempt  of  dis- 
obedience. I  do  not,  however,  put  the  case  on  that 
footing.  I  have  dealt  with  it  under  the  only  aspect 
in  which  I  conceive  it  ought  legally  to  be  viewed ;  it 
resolves  itself  into  a  question  of  construction,  to  be 
governed  by  the  principles  of  the  Common  law  ;  and 
applying  those  principles  and  the  tests  of  analogy,  the 
only  materials  at  my  command,  I  am  of  opinion,  that 
they  exclude  such  an  exercise  of  power  as  has  been  r^ 
sorted  to  by  the  Council.  It  remains  with  me,  hehtt 
passing  to  the  second  question  for  my  determinatioD, 
to  consider  the  two  authorities  which  have  been  relkd 
upon  on  both  sides  as  bearing  directly  upon  the  pre- 
sent case.  Beaumont  v.  Barrett  (1  Moore's  P.  C.  Cases, 
59) ;  and  Keilley  v.  Cktrson  (4  Moore's  P.  C.  Cases, 
63).  If  the  decision  in  the  former  stood  unaffected 
and  unquestioned,  being  that  of  a  Tribunal  so  bighi 
and  forming  at  the  same  time  the  appeal  Court  from 
this  Colony,  whatever  opinion  I  might  m3r8elf  haTe 
ventured  to  entertain,  I  should  at  once  have  bowed  to 
its  authority ;  but  it  so  happens  that  it  has  been 
overruled  just  in  that  very  particular  which  cooM 
render  it  of  governing  influence  in  this  case.  Actios 
upon  a  dictum  of  Lord  Ellenborough  in  Burdett  t. 
Abbott,  which  the  context,  as  it  appears  to  me, 
abundantly  showed  had  reference  to  the  House  of 
Commons,  their  Lordships  held,  on  an  appeal  from 
the  Court  of  Error  in  Jamaica,  that  the  power  of 
punishing  for  contempt  was  inherent  in  every  As- 
sembly invested  with  Supreme  Legislative  autbority, 
whether  such  contempt  tended  directly  to  obstruct 
their  proceedings  or  indirectly  to  produce  such  ob- 
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struction.  Unless,  therefore,  some  reliable  distinc-  i^^®- 
tion  can  be  founded  upon  the  composition  of  the  Fivtov 
Legislative  body,  that  is,  between  representation  and  hamftoh. 
nomination,  and  there  seems  little  room  for  it,  this 
position  of  law  would  have  given  to  the  late  Council 
in  Van  Dieman's  Land  the  power  in  question  and  a 
fortiori  would  give  it  to  the  present  Council.  But  the 
case  of  Keilley  v.  Carson  expressly  ignores  it  as  law ; 
and  Beaumont  v.  Barrett  is  now  stripped  of  all  autho- 
rity, except  that  of  usage  and  acquiescence,  coupled 
with  the  adoption  of  the  power  in  question  by  virtue 
of  Legislative  enactment  forming  the  Act  of  Settlement 
of  that  Island.  I  come  down  to  the  case  of  Keilley  v. 
Carsony  the  importance  and  authority  of  which  can- 
not be  overrated,  seeing  that  it  was  twice  argued  be- 
fore, and  long  deliberated  upon  by,  an  array  of  judicial 
learning  and  eminence  rarely  congregated  together. 
The  broad  basis  on  which  that  case  rests  is,  that  the 
House  of  Assembly  in  Newfoundland  does  not  possess, 
as  a  legal  incident  to  its  functions  as  a  Legislature,  the 
power  of  arrest  with  the  view  to  an  adjudication  upon 
past  misconduct,  as  a  contempt  of  its  authority,  such 
alleged  contempt  having  been  committed  out  of  the 
House.  Unless,  therefore,  it  can  be  shown  that  the 
Legislative  Council  of  this  Colony,  a  mixed  statutory 
body,  possesses  powers  which  the  Assembly  of  New- 
faundlandf  a  pure  representative  body,  does  not,  or 
unless  that  case  lays  the  ground  for  some  solid  dis- 
tinction between  the  nature  and  character  of  the 
alleged  contempt  there  and  in  the  present  instance, 
the  decision  of  the  Privy  Council  appears  to  me  to  be 
conclusive  of  the  question  at  issue.  Now,  the  House 
of  Assembly  of  Newfoundland  was  established  by  the 
authority  of  the  Crown  under  a  Commission  and  In- 
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1858.  structionsi  from  which  alone  it  was  ruled  their  powers 
are  to  be  gathered.  By  the  former  they  are  authorized 
to  make  laws  for  that  Island,  in  terms,  if  anytbiDg, 
ampler  than  those  contained  in  the  Act  of  Parliament 
creating  the  Council  here,  whilst  the  Instructiona  were 
penned  in  language  which  opened  the  ififerepce  that 
it  was  intended  to  confer  powers  analogous  tp  those  of 
the  House  of  Commons.  Their  Lordships,  however, 
regarded  that  language  as  too  v^ue  and  general  to 
include  the  power  of  commitment  for  contempt,  ^ 
if  general  terms  be  considered  insufficient  for  that 
purpose,  how  much  more  so  must  be  the  absence  of 
all  terms.  The  King  y.  Faulkner  (2  Cro,  JAee.  k  Roi, 
532).  Having  regard,  therefore,  to  the  constitutioii 
of  the  House  of  Assembly  of  Newfoundland  an^  tb^ 
ppwers  intended  to  be  conferred  upon  it,  KeUUji  ?. 
Carson  appears  more  favourable  for  the  appUcatioQ 
of  tho  doctrine  of  legal  incident  by  analogy  than  the 
present  case.  Then,  does  that  authority  warrant  Uie 
inference  that  any  substantial  distinction  was  pot 
forth  or  can  be  taken  with  regard  to  the  nature  pf  tbe 
contempt  ?  I  am  unable  to  discover  any  such,  A|kr 
the  first  statement  of  the  question,  in  no  part  pf  tbe 
judgment  is  the  word '  contempt '  individualize<),  i^ik 
ject  to  the  limitation  q{  being  within  and  witfopnt  tbf 
doors  of  the  house ;  it  is  used  in  its  general  signifr 
cation.  At  page  84,  we  have  the  words, — '  Ai^mjkf 
cation  on  a  complaint  of  a  contempt  comaiitted  oot 
of  its  doors;'  at  page  86,  authority  'of  conunittiDg 
for  a  contempt ; '  at  page  87,  of  '  term9  so  vagn^  and 
general  could  never  have  been  used  with  the  iptentioa 
of  giving  the  powers  of  commitment  /  agai^  at  page  88, 
'  the  power  of  committii^g  for  9  contempt  -/  t^ut  Ifmt 
down  in  the  same  p^e  occurs  tlm  pas9iige :  '  Pat  t}M 
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powpr  of  punisbjpg  any  o^e  fov  past  misconduct  as  a  is^s. 
copteinpt  of  its  authority ,  and  adjudicating  upon  the 
fact  of  such  CQptempt,  and  the  measure  of  punish- 
ment as  a  judicial  body  irresponsible  to  the  pfurty 
{ux^usjed,  whatever  the  real  facts  may  b^)  is  of  a  very 
dl^erfsut  character  and  by  no  means  easentially  ne^ 
cessary  for  tbc  exercise  of  the  functions  of  a  local 
J/Ogislature,  whether  representative  or  not,'  *  whatever 
t)ie  real  facts  may  be,'  What  ^m  I  to  understand  by 
this  ?  If  there  be  force  in  language,  taken  with  the 
context,  it  must  mean  that  whatever  may  be  the  nature 
of  thf3  alleged  contempt  committed  out  of  doors,  the 
^Euc^ts  or  circuip^tances  out  of  which  it  arises,  in  no  case 
^0e9  the  power  of  committing  for  such  contempt  attach 
as  a  necessary  }egal  incident  to  the  functions  of  a  local 
legislature.  It  seerps  to  mp  that  if  their  lordships 
bad  intended  to  establish  any  distinction  between  the 
nature  of  contempts  committed  out  of  the  {fouset  so 
|U(  tq  imply  that  in  some  the  power  of  dealing  with 
them  by  commitment  passed  as  an  incident,  whilst  in 
others  it  did  not,  it  is  imppssible  to  conceive  that  their 
judgmept,  designed  apparently  as  a  guide  for  other 
Colonial  Legislatures,  would  have  been  couched  in 
«ach  general  language,  especially  as  they  so  carefully 
guard  themselves  upon  a  distinction  which  might  well 
b9  urged  between  contempts  committed  in  the  face  of 
the  Assembly,  and  out  of  doors;  not  indeed,  that 
they  determine,  even  in  the  former  case,  that  the 
}Iou%B  could  commit  by  way  of  punishment,  for  it  is 
quitis  consistent  with  the  decision  that  their  power  in 
»uch  an  event  is  limited  to  the  compulsory  removal 
f^  the  obstruction.  A  distinction  was,  however, 
•ought  to  be  established  in  the  Defendants'  argument 
^WMU  contempts  arising  out  of  faets  of  which  the 
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1858.  ordinary  Courts  could  take  cognizance,  and  those  in 
f  BVTON  which  they  could  not,  and  this  view  was  considered 
Hampton.  *^  ^  favoured  by  the  following  passage  in  page  89: 
'  All  these  functions  may  be  well  performed  ¥dthoiit 
this  extraordinary  power,  and  with  the  aid  of  the  or- 
dinary tribunals  to  investigate  and  punish  contemp- 
tuous insults  and  interruptions ;'  but  the  sentence 
immediately  preceding  conclusively  shows  that  the 
power  of  punishing  past  misconduct  as  a  contempt  is 
in  no  case  considered  by  their  Lordships  as  essentially 
necessary  to  the  functions  of  such  bodies ;  and  how, 
therefore,  can  it  be  said  that  the  decision  in  any 
degree  turns  upon  whether  that  misconduct  be,  or  be 
not,  of  a  nature  to  be  dealt  with  by  the  temporal 
Courts  ?  There  is  a  wide  margin  between  removing 
an  obstruction  or  impediment,  and  punishing  it  as  an 
offence ;  and  when  the  Courts  are  thus  referred  to, 
what  I  take  to  be  meant  is  this,  that  the  Council  may, 
as  a  legal  incident  to  the  exercise  of  its  powers  and 
functions,  remove  any  actual  active  obstruction  at  the 
time  of  its  occurrence ;  but  if  they  afterwards  desire  to 
go  further,  and  have  the  party  punished  for  his  past 
offence,  they  must  resort  to  the  aid  of  the  ordinary 
Tribunals.  That  this  is  the  true  aspect  of  the  case,  I 
think,  is  satisfactorily  established  by  that  part  of  the 
judgment  which  denies  that  such  Legislative  bodies 
constitute  a  Court,  and  that  having  no  ancient  usage 
to  fall  back  upon,  like  the  House  6f  Parliament,  it  is 
only  as  a  Court  that  such  power  could  be  exercised. 
Any  other  view,  I  conceive,  would  be  incompatible 
with  the  law  which  we  should  find  propounded  by 
such  high  authority,  for  all  sorts  of  inconsistencies 
would  flow  from  following  out  this  distinction  founded 
on  the  cognizance,  or  the  contrary,  by  the  ordinary 
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Tribunals.  The  most  contemptuous  insults;  the  1868. 
grossest  contumely ;  the  foulest  epithets,  might  out-  Fbvtok 
of-doors  by  word  of  mouth  be  heaped  upon  Members ;  hamwon. 
and  yet  if  they  steered  clear  of  the  category  of  action- 
able slander,  or  threat  of  bodily  injury,  the  ordinary 
Courts  could  afford  no  redress.  Was  it  intended  by 
their  Lordships  that  in  such  cases  the  House  could 
commit  for  contempt  ?  On  the  other  hand,  language 
far  less  galling  and  less  liable  to  impair  the  indepen- 
dent conduct  of  Members  in  the  House,  might  out  of 
it  be  used,  of  which,  by  the  rules  of  law,  the  tem- 
poral Courts  could  take  cognizance.  But  in  order 
not  to  lose  sight,  if  possible,  of  anything  that  was 
advanced,  admitting  this  distinction,  it  was  strongly 
argued,  that  it  could  not  avail  in  the  present  instance, 
for  it  was  said,  that  if  the  power  to  summon  witnesses 
were  conferred  by  necessary  implication  on  the  Coun- 
cil, it  would  be  equivalent  to  express  enactments,  and 
then  a  correlative  duty  would  arise  to  obey  such  sum- 
mons ;  hence  it  would  follow  that  a  breach  of  such 
duty  by  disobedience  would  amount  to  a  contempt  of 
the  Statute,  and  be  punishable  by  this  Court  as  such, 
3  Inst.  131,  163;  Crouther's  case  (Croke  Eliz.  655). 
If  this  be  so,  in  whatever  way  we  regard  this  dis- 
tinction, it  cannot  prevail.  But  the  following  pas- 
sage, at  page  88,  and  one  of  similar  import  at  page 
92,  are  relied  upon  by  the  Defendants : — '  Their 
Lordships  see  no  reason  to  think,  that  in  the  prin- 
ciple of  the  Common  law,  any  other  powers  are  given 
them,  than  such  as  are  necessary  to  the  existence 
of  such  a  body,  and  the  proper  exercise  of  the  func- 
tions which  it  is  intended  to  execute.  These  powers 
are  granted  by  the  very  act  of  its  estabhshment.' 
And  again :    '  This   is   the  principle  which  governs 


974  CASES  BEFORE  THE  PI^IVY  COUNCIIi* 

;858.  ^U  legal  incident? :  (^ando  l^  aliq\ii4  cona^i^^  cm- 
FwTQJf  ceder^  pidftur  fst  illud,  m^  quo  re^  ip$a  e$u  fw 
HAMPTpir.  P^t^^i*  Jo  confprmity  to  this  principle,  wp  f»| 
no  doubt  that  such  an  Assembly  ))aif  \\\e  right  of 
protecting  itself  from  all  impediRieqt3  to  tl^e  ^^<^ 
course  of  its  proceeding.  To  the  fu)l  exfppf  of  ey^ 
measure  whiph  it  may  be  really  necessary  to  adppti  to 
secure  the  free  exercise  of  their  Legislative  fVipctions, 
they  are  justified  in  actipg  by  the  principle  of  tb^ 
Common  l^w.'  Npw,  if  this  and  the  brief  pwwge  at 
page  92,  of  lil^e  efi*ect,  be  isolated  and  read  without  thu 
light  of  the  context,  tb^y  would,  doubtless,  countenance 
the  favourable  view  qf  this  pase  t^ken  by  Defendants' 
counsel.  But  such  a  course  would  be  pontrwy  (o  all 
rule.  The  above  quotation  mv|st  be  t^kea  with  tl^l 
wh|ph  inimedi^tely  precedes  {^nd  follows  it,  ^od  |b^ 
we  ^nd  before  it,  the  inquiry,  whether  the  power  qf 
committing  for  a  contempt  not  in  the  presepee  of 
the  House,  is  by  law  incident  to  Local  I^giglatqf^, 
and  after  it  the  emphatic  paragraph,  at  page  88, 
^hich  is  engrafted  upon  by  the  e^i^ceptive  ^  bi)t/  and 
which  I  have  already  cited  at  full  length.  4^4  wh^ 
i9  the  effect  of  all  this  ?  To  any  unprejudiced  n^ind, 
there  is  but  one  conclusion,  as  it  appears  to  me,  to  be 
deduced,  and  it  is  this :  Whilst  we  are  prepared  tp 
ascribe  to  you  every  power  reasonably  necesaary  for 
the  proper  exercise  of  your  functions  and  duties,  t|ie 
power  of  punishing  any  one  for  a  contempt  not  oom* 
mitted  in  your  presence,  whatever  may  be  the  circimh 
stances,  we  hold  not  to  be  thus  necessary,  apd  yqa 
have  it  not.  Upon  such  a  review,  therefore,  of  the 
case  of  Keilley  v.  Carson^  I  am  of  opinipq,  that  it 
ignores  the  assumption  by  Local  Legislaturaa  of  thi 
powers  and  privileges  of  the  House  of  QommonSi 
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that  it  confiaes  the  powers  and  privileges  which  they        ib58. 
do  possess  to  such  as  they  are  invested  with  hy  the      jfwMion 
authority  which  created  thei« ;  and  it  determines  that,     -qjJ^^q^, 
if  such  a  power  as  h^s  beeu  exercised  in  this  case  be 
not  conveyed  in  express  terms,  it  shall  not  be  sup- 
plied by  intendment.      I  qow  pass  to  the  second 
question   for  my  decision.      I   might,  indeed,   bfive 
rested  upon  the  opinion  I  have  expressed  on  the  first 
point  to  be  determined,  becai^se,  having  arrived  ^t  the 
conclusion   that  the  Council  does  not  possess  (be 
power  which  it  has  assumed,  it  follows,  as  a  corollary, 
that  it  could  not  exercise  that  power  hy  the  mode 
resorted  to,  nor,  indeed,  by  any  other  mode.     As, 
however,  both  questions  are  raised  by  the  pleadings, 
and  have  been  dwelt  upon  in  the  argument,  J  shall 
briefly  declare  my  opinion  on  this  second  proposition. 
On  the  hypothesis,  then,  that  the  Council  does  possess 
the  power,  it  is  yet  averred  that  it  has  been  illegally 
exercised  ;  in  other  words,  that  the  warrant  is  informal 
and  bad,  inasmuch  as  it  does  not  set  forth  facts  or 
circumstances  authorizing  the  apprehension  ^nd  de- 
tention of  the  Plaintiff.    As  I  think  this  the  principal, 
and  fit  the  same  time  a  decisive,  objection  to  the 
validity  of  the  warrant,  I  shall  abstain  from  all  com- 
ment upon  others  which  were  urged  during  the  argur 
naent,  namely,  that  the  instrument  does  not  specify 
the  tim^  for  which  the  Plaintiff  was  to  be  imprisoned, 
or  how  he  might  obtain  his  liberty.     In  order  then  to 
determine  whether   the  warrant  be  legal-  under  the 
bead  of  objection  to  which  I  have  referred,  it  becomes 
^sential  to  ascertain  the  principle  on  which  it  is  to  be 
construed ;  and  this  principle  in  its  turn  depends,  not 
upon  the  intendment  insisted  on  for  the  Defendants 
by  erroneous  analogy  to  the  House  of  Commons,  but 
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1858.        upon  the  nature  and  extent  of  the  jurisdiction  of  that 
Fentow       authority  by  which  the  warrant  has  been  issued.     If 
Hamptoh      ^^^  Council  have  a  general  jurisdiction  to  deal  with 
contempt,  according  to  the  course  of  the  Common 
law,  in  like  manner  as  such   power  belongs  to  the 
Houses  of  Parliament,  or  Superior  Courts  at  home, 
then  the  warrant  cannot  be  impeached  on  the  ground 
which  I  am   considering.      If,    on   the  other  hand, 
the  Council  have  only  a  limited  jurisdiction  in  this 
respect,  deriving  its  efficacy  solely  from  Statute,  and 
out  of  the  course  of  the  Common  law,  as  that  law 
has  been  received  and  is  in  force  in  this  Colony,  then 
no  principle  can  be  clearer  than  that  the  warrant,  in 
order  to  render  it  valid,  ought  on  its  face  to  disclose 
by  direct  averment,  or  necessary  implication,  the  facts 
and  circumstances  relied  upon,  to  justify,  in  this  in- 
stance, the  exercise  of  that  jurisdiction.   The  principle 
is  as  obvious  as  conclusive — concede  a  general  juris- 
diction to  punish  for  contempts,  and  prima  facie  every 
contempt  is  within  it,  nothing  shall  be  intended  to  be 
out  of  it  but  that  which  specially  appears  so.    Take  a 
limited  statutory  jurisdiction ;   and  the  converse  of 
this  rule  prevails.     Nothing  shall  be  intended  to  be 
within  it  but  such  as  it  expressly  alleged.    Peacock  v. 
Bell  (1  Saund.  73).     Even  in  the  highest  Courts  at 
home,  where  they  exercise  special  or  limited  powers 
created  by  Act  of  Parliament,  the  strict  rule  prevails, 
and  their  warrants  or  orders  must  show  on  their  hce 
the  justifying   authority  for   their   acts.     Christie  v. 
Unmn  (11  Ad.  &  Ell.  373) ;    Muskett  v.  Drummond 
(10  Bar.  &  Cr.  153);  Harrison  y.  Wnght  (13  Mee. 
&  Wels.  816).      In  the  former  Mr.  Justice  Coleridge 
thus  expresses  himself:    *  However  high   the  autho- 
rity may  be,  where  a  special  statutory  power  is  exer- 
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cised,  the  person  who  acts  must  take  care  to  bring        1868. 
himself  within  the  terms  of  the  Statute.    Whether  the       Fbmton 
order  be  made  by  the  Lord  Chancellor  or  by  a  Justice     hampton. 
of  the  Peace,  the  facts  which  gave  the  authority  must 
be  stated.'    The  case  of  Lines  v.  Russell,  referred  to 
in  May's  '  Parliamentary  Practice}'  (Edit.  1855),  p.  69, 
would  seem,  as  far  as  it  goes,  to  militate  against  this 
principle;  but  if  the  warrant  were  there  viewed  as 
proceeding  from  part  of  a  Court  having  general  juris- 
diction and  acting  within   its   scope,  under   powers 
superadded  by  Statute,  it  may  be  reconciled  perhaps 
with  the   previous  decisions,  which  at  any  rate  it 
cannot  be  taken  to  overrule.     Assuming,  then,  and  I 
beg  it  to  be  understood  only  as  an  hypothesis,  that  the 
Council  has  the  power  to  commit  for  contempt  others 
than  its  own  members  or  officers,  yet  it  neither  could 
be  nor  indeed  has  it  ever  been  contended,  that  it  pos- 
sesses a  general  power  such  as  that  exercised  by  the 
Houses  of  Parliament,  by  virtue  of  their  own  peculiar 
law,  or  by  the  Courts  of  Westminster  by  virtue  of  the 
Common  law.    Such  a  position  could  never  be  tenable 
as  regards  the  former,  after  the  decision  of  Keilley  v. 
Carson,  or  as  regards  the  latter,  after  The  King  v. 
Clement  (4  Bar.  &  Aid.  218),  and  others  to  the  like 
effect.    As,  therefore,  the  Council  has  not  the  general 
jurisdiction  in  question,  it  necessarily  follows,  that  it 
has  only  a  limited  one,  in  which  event  it  as  necessarily 
follows  that  its  warrant  must,  on  its  face,  disclose  that 
the  act  which  it  directs  to  be  done  by  virtue  of  its 
authority,  in  other  words,  the  arrest  and  imprisonment, 
are  within  the  scope  of  the  limited  jurisdiction  which 
it  does  possess.     Cases  might  be  readily  accumulated 
to  sustain  this  position,  but  I  consider  it  unnecessary, 
as  most  of  them  are  collected  in  the  arguments  and 
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1858.  judgment  In  the  Exchequer  Chitabfei-,  in  HotoatA  V. 
F^ii^  Oo^^et  (10  Q.  Ben.  Rep.  359,  411),  xi^bich  is  itself 
decisive  dti  the  point .  IJence  on  this  grdtrtid  alone  that 
the  Speaker's  warrant  is  jitlrfectly  geniWl,  and  does  nbt 
set  forth  the  nMtir^  df  the  tontem^t,  showing  it  to  be 
ohb  for  which,  tinder  th6  Statute  creating  the  CcWhcil, 
that  body  hsls  authority  to  itnprisod^  I  am  df  dpinido, 
that  such  wsirrant  is  invalid ;  and,  as  such  inVsklidity 
does  not  arisi^  fVdtti  an  iniperfect  stdt^metit  df  the 
cause  of  art^est,  bilt  th^  omissioii  of  all  ^tatetttdlt 
establishing  the  jurisdidtion  to  do  so,  I  am  ei^tldly  bf 
bpihion  that  the  warraht  is  no  {irofectioti  to  thfe 
Berjeant-at-Arirls  who  carried  it  into  exedtitidtl.  Con- 
sidering the  magnitude  and  importance  of  the  q*38- 
tidns  involved,  as  bearing  directly  npon  the  pdwefS  of 
the  Legislative  Council  on  the  dne  hand,  and  the 
invaluable  right  of  personal  liberty  on  thfe  other,  1 
have  thdught  it  befitting  td  expWSs  Wy  opihioti  it 
lat-ge.  I  have  carefully  considered  every  argdiiietit 
that  was  advanced,  examined  every  principle  adduced, 
and  consulted  every  authority  at  my  command  ;  add 
under  whatever  aspect  I  regard  this  case,  ajiplying  ttt 
it  what  I  believe  to  be  the  law  which  it  is  my  prbVintc 
td  declare,  and  by  which  it  is  my  sactied  duty  td  be 
bound,  I  can  arrive  at  nd  other  decisidn  than  that 
the  judgment  on  this  record  mnst  be  fbr  thfe  t'laitf- 
tiff." 

Mr.  justice  Home  expressed  his  judgment  as  fbU 
lows : — 

*'  I  am  of  opinion  that  judgment  must  be  given  fbf 
th(B  Plaintiff  upon  this  demurrer.  I  concur  with 
what  has  fallen  from  His  Hondr  the  Chlfef  Justice, 
with  regard  to  the  informality  of  the  warrant,  and  t 
wish  it  were  within  my  power  to  assent  to  the  whole 
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of  bid  elabdttte  judgiheDt.  Bat  thei«  is  one  pdftitidti  J^oa 
of  Hid  Hoiior's  to  which,  although  I  concur  in  the  ^fmi«ok 
judgttient,  I  canndt  assent ;  and  I  feel  it  my  dutjr  as  ^kufvon 
a  Jddge,  to  stiite  my  opinion  Upon  that  id  which  t 
hate  the  misfortune  to  differ  from  His  Honor.  I  do 
80^  becttuse)  if  there  is  a  dddbt  upon  a  question  of 
such  importance  as  the  present,  that  doubt  m^y  be 
put  an  end  td  by  the  Legislatut-e,  whose  high  pro- 
vince^ whose  incumbent  lidd  bounden  duty,  it  is  by 
aomd  edactment  to  clear  up  a  doubt.  I  will  now 
state  my  l*eaSods  for  sd  differihg.  That  which  had 
embarrassed  me,  and  which  embarrassment  I  cannot 
get  dVer^  id  the  24  th  dection  of  the  9th  Oeo.  IV., 
c.  83.  That  section  of  the  Act  says : — '  All  Laws  and 
Statutes  in  force  within  the  realm  of  Etigland.'  Who 
is  td  limit  the  terms  of  this  Statute  ?  How  is  it  to 
be  ddne  ?  Certainly  by  nd  argument  ad  iitfer^to.  If 
fit  Law  df  the  realm  df  Engldnd  is  applicable,  or  can 
be  applied,  it  must  be  applibdi  whodoever  may  be 
the  object  of  its  application,  by  nd  interpretation, 
eitcept  such  ad  the  Statute  itself  affords ;  and  if  the 
Statute  gives  no  rule  of  interpretatidn;  there  is  no 
Other  by  which  it  may  be  done,  and  the  applicability 
oi*  don-applicability  of  the  Law  alone  remains  to  be 
considerisd;  add  this  Court  is  directed  by  the  same 
Act  df  Pai'liament  in  the  first  instance  to  decide  that 
ijtiedtidn,  riamely^  Id  the  Law  applicable;  can  it  be 
applied  ?  That  the  '  Leis  et  coniBuetudo  Pdrlianienti ' 
id  a  Law  in  Ifbrce  Within  the  realm  of  Englaifid  can- 
ndt be  denied.  It  is  so  laid  down  by  Lord  Coke  in 
bid  ¥im  Institute,  and  is  placed  second  in  the  list — 
Fii*t,  the  Law  of  the  Crowd ;  second,  the  Law  of 
Piirliament ;  third,  the  Law  of  nature ;  fourth^  the 
Comradn  law.     But,  if  it  be  argued  in  the  present 
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1858.  instance  that  by  the  words  *  all  Laws'  the  Common 
Fbvtoit  l^w  was  only  introduced,  and  by  that  great  declaration 
Hamptoit  ^^  *^®  Common  law,  Magna  Charta^  no  man  shall  be 
imprisoned  but  by  the  judgment  of  his  peers,  or  the 
law  of  the  land,  therefore,  no  man  shall  be  arrested 
or  imprisoned  by  the  Law  of  Parliament,  I  deny  the 
whole  proposition,  and  assert,  that  it  is  an  assumption 
incapable  of  rational  proof,  that  the  words  '  all  Laws ' 
mean  the  Common  law  only ;  and  I  also  assert  that 
the  words  Law  of  the  Land,  '  Legem  terra ^  in  Magna 
Charta,  are  not  confined  to  the  Common  law,  bat 
take  in  and  comprehend  all  other  laws  in  force  within 
the  realm,  and  amongst  the  rest  the  '  Law  of  Parlia- 
ment,' and  so  it  was  expressly  decided  by  all  the  Judges 
in  the  case  of  Patey  v.  Raympage.  Now,  the  words 
of  our  Statute  are :  '  All  Laws  and  Statutes  in  force 
within  the  realm  of  England  at  the  time  of  the  passing 
of  this  Act.'  Again,  if  it  be  contended,  that  the  24th 
section  of  the  Statute,  9th  Geo.  iV.,  c.  83,  be  merely 
declaratory,  this  view  of  the  Statute  would  contain  a 
double  absurdity.  Declaratory  of  what  ?  Of  the 
Common  law?  Why  this  would  assume  that  the 
Imperial  Parliament  was  ignorant  of  the  constitn- 
tional  maxim  that  the  Common  law  is  the  birthright 
of  an  Englishman,  and  thought  it  necessary  to  de- 
clare that  the  Common  law  should  be  in  force  in  New 
South  Wales  and  Van  Dieman's  Land^  as  if  there 
could  be  a  doubt  that  every  Englishman  carried  hi8 
birthright  with  him  to  every  settled  Colony  of  the 
realm  of  England.  This  is  too  great  an  absurdity  for 
me  to  assume.  Secondly,  the  Imperial  Parliament, 
in  order  to  prevent  doubts,  '  for  all  declaratory  enact- 
ments are  for  this  sole  purpose,'  as  to  what  Statutes 
were  in  force  in  New  South  Wales  and  Van  Dienum^i 
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Land,  declared  by  this  section  of  the  Act,  9th  Geo.  IV.,  ^  J^^, 
c.  83,  that  all  Statutes  in  force  within  the  realm  of  Pehtoic 
England  at  the  time  of  the  passing  of  that  Act  and  u^^woy. 
those  now  in  force  in  New  South  Wales  and  Van  Die- 
man^sLand  be  applied  in  the  administration  of  justice. 
This  again  implies  that  the  Imperial  Parliament  were 
equally  ignorant  of  this  other  constitutional  maxim, 
namely,  that  no  Statutes  are  in  force  in  any  Colony 
after  a  settlement,  unless  such  Colony  be  expressly 
named  in  those  Statutes.  I  shall  not  assume  this. 
The  language  of  the  Statute  is  enacting,  its  object  is 
to  enact,  in  effect,  it  does  enact  and  not  declare ;  and 
in  this  view  of  the  case  it  would  seem  that  all  laws 
other  than  the  Common  law  which  was  already  in 
force  in  the  Colony  should  be  introduced  and  applied, 
so  far  as  they  could  be  applied,  in  the  administration 
of  justice.  Now,  it  is  said  that  the  'Lex  Parliamenti ' 
cannpt  be  applied  in  the  administration  of  justice  in 
the  Courts  of  this  Colony,  that  it  belongs  not  to  this 
Court  to  peddle  with  it.  I  deny  the  proposition. 
Whenever  a  case  arises  which  involves  in  its  con- 
sideration the  'Lex  Parliamenti,'.  this  Court  must 
meddle  with  it,  must  judge  of  it  and  by  it,  where 
that  is  necessary.  Thus  in  that  memorable  case  of 
Rex  andRegina  v.  Knollys  (2  Salk.  509),. it  is  decided 
that  the  'Lex  Parliamenti'  is  to  be  regarded  as  the  law 
of  the  realm ;  but  supposing  it  to  be  a  particular  law, 
yet  if  a  question  arises  upon  it,  determinable  in  the 
King's  Bench,  the  King's  Bench  ouglit  to  determine 
it ;  to  the  same  effect  is  the  case.of  Binion  v.  Eveling, 
cited  in  2  Salk.  513.  Again,  if  we  suppose  a  case  of 
manslaughter,  arising  out  of  obedience  or  disobedi- 
ence to  the  'Lex  Parliamenti,'  that  proceeding  must 
be  judged  of  in  this  Court,  and  the  party  accused 
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1858.        must  be  either  excused  or  condemned  according  to 
Fehton      that  law  which  justifies  or  does  not  justify  the  act, 

HaiTpton.  ^^^  *^^^  '^^  ^y  *^®  Common  law.  Therefore,  in  this 
Court  the  ^Lex  ParliximentV  could  be  applied  in  the 
administration  of  justice ;  and  what  that  law  is»  is  to 
be  found  in  the  Rolls  and  Journals  of  Parliament. 
One  other  argument  may  be  used  against  the  applica- 
bility of  the  *Lex  Parliament^  in  this  Colony,  and 
that  is,  that  the  whole  law  of  Parliament  must  be 
introduced  and  applied,  or  none  of  it.  The  answer 
to  such  an  argument  is,  that  the  Statute  itself  has 
provided  for  such  a  case  by  enacting  that  only  so  fiir 
as  any  law  is  applicable  it  shall  be  applied.  The  Im- 
perial Legislature  evidently  intended  and  had  in  view 
to  legislate  for  the  growing  wants  and  ever-chang^ 
circumstances  and  condition  of  a  new  Colony  just 
entrusted  with  legislative  powers  and  functions,  and, 
therefore,  gave  to  it  a  participation  and  right  in  all 
the  Laws  and  Statutes  of  the  nation  in  the  most 
general  terms,  leaving  to  the  Colonial  Leg;islatiiie 
created  by  the  same  Statute,  and  to  the  Judges  of  the 
Court  also  created  by  the  same  Statute,  to  determine 
what  laws  of  the  realm  of  England^  and  how  fer 
these  laws,  could  be  applied  to  the  administration  of 
justice.  I  may  here  remark,  that  in  the  year  1823, 
by  the  Statute,  4th  Geo.  IV.,  c.  9^,  a  Court  was  esta- 
blished in  New  South  WaleSy  and  legislatorial  powers 
first  granted  to  the  Governor  of  that  Colony  (of 
which  Van  Dieman's  Land  was  then  a  dependency) 
to  be  exercised  with  the  advice  of  a  Council  of  five 
or  seven  persons  ;  in  1825,  by  authority  of  the  same 
Statute,  similar  powers  and  forms  of  legislation  were 
extended  to  this  Colony.  A  cursory  perusal  of  this 
Statute  will  suffice  to  show,  that  this  Council  was  not 
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intended  to  be  any  check  upon  a  Governor,  who  1858. 
could  even  make  laws  when  the  majority  or  whole  of  Pbicton 
the  Council  dissented ;  it  is  not  to  be  expected,  there- 
fore, that  it  would  contain  such  an  enactment  as  that 
contained  in  the  24th  section  of  the  9th  Geo.  IV., 
c.  83.  And  when  a  Council  increased  threefold  in 
number,  having  extended  powers,  and  capable  of  co- 
ercing any  Government  measure  by  its  majority,  and 
in  fact  holding  the  strings  of  the  public  purse,  was 
created  in  1828,  by  the  9th  Geo.  IV.,  c.  83,  then  it 
was  natural  to  expect  that  such  a  provision  as  that  to 
which  I  have  alluded  would  be  made,  and  accordingly, 
it  was  made  by  the  24th  section  of  that  Statute,  and 
in  that  respect  this  Statute  is  made  perpetual.  Now, 
the  Statute,  I3th  &  14th  Vict.,  sect.  59,  still  further 
extends  the  principles  of  legislation,  introducing  the 
elective  element,  and  it  is  under  this  Statute  of  the 
Queen  that  the  Legislative  Council  of  Van  Dieman's 
Land  first  tested  their  power  under  the  24th  section 
of  the  Statute,  9th  Geo.  IV.,  c.  83,  to  compel  the  at- 
tendance of  a  witness  before  a  Committee  of  their 
House,  and  for  a  contemptuous  disobedience  of  their 
summons  to  imprison  that  witness  by  the  warrant  of 
their  Speaker,  as  for  a  contempt.  The  view  and 
position  I  take  of  this  case  in  giving  my  judgment 
upon  the  demurrer,  is  this,  that  it  is  my  duty  to  say 
whether  the  law  of  Parliament  applies  to  this  case, 
and  whether  that  law  has  been  followed  in  practice, 
and  to  leave  to  the  Legislature  the  settlement  of 
any  doubt  which  may  arise  on  the  subject ;  and  my 
opinion  is,  that  the  law  of  Parliament  does  apply  to 
this  case,  and  that  that  law  has  not  been  followed  by 
the  Council  in  this  case.  The  cases  so  often  cited  of 
Beaumont  v.  Barrett^  and  Keilley  v.  Carson^  whether 
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1858.  the  latter  overrules  the  former  or  not,  cease,  in  my 
FsirroK  view  of  the  case,  to  have  any  other  effect  than  that  of 
Hampton.  Showing  the  mutability  of  all  things,  not  excepting 
the  opinion  and  judgment  of  the  highest  Tribunals  of 
the  realm.  The  whole  list  of  authorities  brought 
forth  to  show  that  powers  of  conimitment  for  con- 
tempts can  never  be  implied,  but  must  be  given  ex- 
pressly by  Charter  or  Statute,  are  admitted  by  me  at 
once ;  but  admitted  as  not  applicable  to  the  present 
case,  because,  by  the  Statute,  9tb  Geo. .  IV.,  c.  83, 
sect.  24, 1  hold,  that  the  law  of  Parliament  was  intro- 
duced amongst  other  laws.  Here  I  desire  not  to  be 
misunderstood,  and  in  order  to  guard  against  error,  I 
say  that  the  whole  of  the  law  of  Parliament  is  not 
introduced,  because  the  whole  is  not  applicable  to 
this  Colony.  None  of  the  privileges,  properly  so 
called,  of  Members  of  Parliament^  as  '  from  arrest, 
civil  or  other  personal  privileges,  none  of  the  powers 
of  Parliament  of  determining  what  are,  and  adjudicat- 
ing upon  contempts  not  committed  in  face  of  the 
House,  but  such  powers  only  as  are  incident  to  their 
high  functions  of  legislation,  and  upon  that  to  the 
maintenance  and  discharge  of  their  office  and  duty, 
belong  by  law  to  the  Legislative  Council  of  this 
Colony.  The  examination  into  whatever  belongs  or 
relates  to  the  peace,  welfare  and  good  government  of 
this  Colony,  and  the  power  of  conducting  such  en- 
minations  by  witnesses,  and  compelling  their  attend- 
ance by  arrest  where  necessary,  are  the  powers  which 
by  the  law  of  Parliament  they  possess,  and  are  esses* 
tial  to  the  discharge  of  those  duties  committed  to 
them  by  the  Imperial  Parliament.  In  the  present 
instance,  let  me  ask,  how  has  the  Council  execoted 
this  their  power  ?    But  I  am  sensible,  that  here  I  maj 
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be  met  by  a  question,  namely,  If  the  law  of  Parlia-  1858. 
ment  be  in  force  in  this  Colony,  how  is  this  Court  to  Fkhtok 
inquire  or  decide  whether  a  contempt  has  been  com-  hampion 
mitted,  of  which  that  Council  has,  if  the  law  of  Par- 
liament be  in  force,  the  sole  cognizance  ?  My  answer 
is,  that,  as  I  have  before  staled,  the  whole  law  of 
Parliament  is  not  applicable  and  not  in  force  in  this 
Colony ;  that  as  the  Legislative  Council  is  not  tran- 
scendant  in  its  powers,  but  in  a  sense  made  inferior 
to  this  Court,  which  can  annul  its  Ordinances  when 
made  contrary  to  law,  that  is  contrary  to  and  exceeding 
the  powers  vested  in  it :  in  a  word,  as  the  Council  is 
of  limited  power,  therefore,  the  Court  can  look  to  its 
proceedings,  and  decide  when  it  exceeds  its  powers 
and  functions.  And  it  by  no  means  follows  that 
because  the  whole  law  of  Parliament  is  not  in  force, 
and  because  the  Court  can  look  at  the  Council's  pro- 
ceedings, that  none  of  the  law  of  Parliament  is  in 
force  or  applicable.  It  has  been  argued,  I  should 
here  notice,  that  from  the  dignity  of  the  House  a 
respectful  intendment  should  be  made  in  favour  of 
the  warrant  issued  by  its  Speaker,  that  it  should  be 
viewed  by  this  Court  to  have  issued  for  some  con- 
tempt which  the  House  had  power  to  punish.  I  can 
only  say,  as  Mr.  Justice  Coleridge  said,  in  Howard  v. 
Gossety  '  I  shall  presume  nothing.'  How,  I  say,  has 
the  Council  executed  their  power?  The  warrant, 
upon  the  face  of  it,  is  general,  and  assumes  that  the 
whole  law  of  Parliament  is  in  force,  that  any  and 
every  contempt,  whatever  the  Council  may  resolve  to 
be  a  contempt,  is  punishable  by  the  Council :  this, 
indeed  is  not  the  law.  Contempts  in  face  of  the 
House,  obstructing  the  functions  of  legislation,  and 
impeding  its  action,  are  within  the  law  of  Parliament, 
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1868.        and  may  be  dealt  with  by  the  Council  by  that  law. 
Fenton       The  Council  is  entrusted  with  the  power,  and  has  the 
Ham^pton.     "§'^^  t^  inquire  into  everything  which  it  concerns  the 
peace,  welfare,  and  good  government  of  this  Colony, 
for  them  to  know ;  and  they  themselves,  I  think,  are 
entrusted  with  the  determination  of  what  falls  within 
that  category :  co-extensive  with  that  right  to  inquire, 
must  be  their  authority  to  call  for  the  attendance  of 
witnesses,  and  to  enforce  it  by  arrest  when  disobe- 
dience makes  that  necessary,  and  this  by  the  law  of 
Parliament;  but  they  have   not   followed  that  law: 
instead  of  ordering  a  witness  to  attend  in  custody  at 
their  bar,  after  disobedience  of  their  summons,  and 
so   enforce   the  witness's   attendance,  they    have  at 
once,  in  his  absence,   resolved  that  he   is  guilty  of 
contempt,   proceeded  to  punish,   and   ordered   tbdr 
Speaker  to  issue  his  warrant  for  his  imprisonmeDL 
This  act  was   contrary  to  the  course  of  the  law  of 
Parliament,  and  clearly  beyond  the  power  enjoyed  by 
that  House,  and  is  alone  sufficient  reason  for  allowing 
the  demurrer." 

The  present  appeal  was  brought  from  this  judg- 
ment. 

Sir  Frederic  Thesiger,  Q.  C,  and  Mr.  Streeten, 
for  the  Appellants. 

The  question  in  this  case  is  not  one  regarding  the 
privileges  of  the  Legislative  Council  of  Van  Dieman^i 
Land,  as  it  has  been  treated  by  the  Chief  Justice  of 
the  Supreme  Court  of  that  Colony,  but  regarding  the 
power  of  the  Legislative  Council  as  a  Court  of 
inquiry  to  enforce  obedience  to  its  orders.  The 
whole  case  is  upon  the  record,  and  the  facts  disclosed 
in  the  pleas  amount  to  a  justification  of  the  wrongs 
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mentioned  in  the  declaration,  and,  we  submit,  that  the  1868. 
judgment  allowing  the  demurrer  to  such  pleas  cannot  Fehtok 
stand.  The  power  to  make  inquiry  being  inherent  to  hammon. 
a  Supreme  Legislative  body,  the  Court  had  no  juris- 
diction to  examine  the  validity  of  the  warrant.  The 
question  regards  the  constitution  of  the  Legislative 
Council  and  the  authority  possessed  by  that  body; 
and  depends  on  the  true  construction  of  the  Statute, 
13th  &  14th  Vict.,  c.  59.  Section  7  of  that  Statute, 
provides  that  it  shall  be  lawful  for  the  Legislature, 
then  by  law  established,  in  the  Colony  of  Van 
Dieman's  Land,  by  Laws  or  Ordinances  to  be  for  that 
purpose  made  and  enacted  in  the  manner  and  subject 
to  the  conditions  then  by  law  required,  to  establish 
-within  the  Colony  of  Van  Dieman^s  Land,  a  Legisla- 
tive Council,  to  consist  of  such  number  of  members, 
not  exceeding  twenty-four,  as  it  shall  think  fit.  In 
pursuance  of  this  authority  the  present  Legislative 
Council  was  established  bv  the  Colonial  Act,  15th 
VicL,  No.  1,  sect.  14.  A  previous  Statute,  5th  &  6th 
Vict.,  c.  76,  sect.  27,  empowered  the  Council  to  make 
Rules  and  Orders  for  the  business  of  the  Council,  and 
by  the  13th  &  14th  Vict.,  c.  59,  sect.  12,  those  Rules 
were  confirmed  and  made  perpetual.  The  authority 
and  power  of  the  Legislative  Council  being  derived 
from  this  Statute,  must  be  construed  by  its  enact- 
ment. The  power  to  institute  preliminary  inquiries 
before  proceeding  to  legislate  must  be  incident  to 
every  Legislative  body ;  such  a  pqwer  is  quite  distinct 
from  any  parliamentary  privilege,  and  must  have  been 
intended  to  be  conferred  by  the  Statute,  13th  &  14th 
Vict.,  c.  59.  Then  if  such  power  belongs  as  of 
course  to  the  Legislative  Council,  as  we  submit  it 
unquestionably  does,  it  follows,  that  that  body  must 
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1858.  have  also  the  power  of  enforcing  the  exercise  of  their 
Fenton  authority.  Here,  therefore,  was  a  case  in  which,  in  the 
exercise  of  that  authority,  the  Legislative  Council 
thought  fit  to  summon  a  particular  witness,  and 
that  witness  refused  to  obey  such  summons.  Can  it 
be  argued  that  the  Legislative  Council  had  no  power 
to  summon  ?  For  to  that  extent  the  argument  must 
go,  if  the  witness  has  the  option  of  attending  or  not 
attending  to  such  summons.  They  cannot  proceed 
either  criminally  or  by  civil  action  against  him,  and 
have  no  redress,  if  not  capable  of  enforcing  their 
summons  by  commitment.  He,  however,  refused  to 
attend  to  the  summons,  and  then  the  Speaker  issued 
his  warrant,  and  he  is  arrested  ;  upon  which  this  action 
is  brought.  Now,  the  Chief  Justice  of  the  Supreme 
Court  treats  this  case  as  a  case  of  privilege,  and  as 
governed  by  the  case  of  Keilley  v.  Carson  (a).  That 
case,  however,  was  a  question  of  assumed  parlia- 
mentary privilege,  not  of  the  exercise  of  power  inci- 
dent to  Legislative  action.  There  the  House  of  As- 
sembly in  Netvfoundland  .cldLimed  the  privilege  of  Pir- 
liament  to  commit  for  contempt,  and  the  Judicial 
Committee  held,  reversing  their  previous  decision 
in  Beaumont  v.  Barrett  (6),  that  no  such  power  was 
incident  to  that  Assembly.  That  case  is,  therefore, 
distinguishable  from  the  present.  But  independent 
of  the  wide  difference  between  the  question  of  privi- 
lege and  power,  it  must  he  observed  that  the  Honse 
of  Assembly  in  Newfoundland,  as  well  as  the  Hoase 
of  Assembly  in  Jamaica,  owe  their  origin  to  and 
possess  their  authority  under  Letters  Patent  from  the 
Crown,  and  were  not  created  by  an  Act  of  the  Imperial 
Legislature.      It   might  be   questioned  whether  the 

(a)  4  Moore's  P.  C.  Cases,  63.      (h)  1  Moore's  P.  C  Cases,  59. 
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Crown  ex  mero  motu  can  confer  such  a  privilege  1868. 
of  Parliament  as  the  right  to  commit  for  contempt,  Femtok. 
but  it  cannot  be  contended,  we  submit,  that  if  the  ham^ptow. 
Crown  can  constitute  a  Legislative  Assembly,  it  can- 
not give  it  all  necessary  powers  for  the  exercise  of  its 
authority;  and  surely  this  power  of  enforcing  the 
attendance  of  witnesses  in  a  preliminary  inquiry  must 
be  one  such.  The  whole  question  in  Keilley  v.  Carson 
was  one  of  privilege.  The  learned  Judge,  in  the 
judgment,  says,  p.  88, — **To  the  full  extent  of  every 
measure  which  it  may  be  really  necessary  to  adopt, 
to  secure  the  free  exercise  of  their  Legislative  func- 
tions, they  are  justified  in  acting  by  the  principle  of 
the  Common  law.''  This  shows  the  case  to  have 
proceeded  entirely  on  the  question  of  privilege  and 
not  of  power.  Mr.  Justice  Home  considered  that 
we  were  asserting  a  right  to  Parliamentary  privilege, 
and  that  not  having  proceeded  to  bring  the  Respon- 
dent before  the  bar  of  the  Legislative  Council,  we 
were  within  the  principles  laid  down  in  Howard  v. 
Oosset  (a).  The  case  of  the  Sheriff  of  Middlesex  (6), 
Burdett  v.  Abbot  (c).  But  we  make  no  such  claim 
as  those  cases  establish  ;  we  rely  entirely  for  the  acts 
done,  on  this  being  a  power  possessed  by  the  Legisla- 
tive Council  as  incident  to  their  Legislative  authority, 
a  matter  within  the  functions  of  the  Council,  which 
must  have  power  to  protect  itself  from  impediments  to  ^ 
the  due  course  of  inquiry,  and  such  power  we  claim. 
It  is  not  necessary  to  make  any  claim  to  their  pos- 
sessing the  Lex  et  consuetudo  Parliamenti.  No  indict- 
ment could  be  sustained  for  non-compliance  with  the 
summons  of  the  Legislative  Council,  for  to  sustain 

(o)  10  Q.  Ben.  Rep.  359.  (6)  11  Ad.  &  Ell.  273. 

(c)  14  East.  137. 
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1858.        an  indictment  the  refusal  must  be  in  a  judicial  pro- 
Feittoh      ceeding,  Gosset  v.  Howard  (a),  and  the  act  complained 
of  must  be  a  breach  of  a  public  duty. 


V, 

Hampton. 


Sir  FitZ'Roy  Kelly,  Q.  C,  Mr.  Fleming,  Q,  C, 
and  Mr.  F.  M.  White,  for  the  Respondent. 

The  authority  claimed  for  the  Legislative  Council 
of  Van  Dieman's  Land  does  not  belong  to  that  body 
in  their  character  of  a  Legislative  body  like  the  House 
of  Commons;  as,  of  course,  it  cannot  claim  that 
power  by  usage,  nor  has  it  any  judicial  functions. 
This  has  been  solemnly  decided  by  the  Judicial  Com- 
mittee, and  there  is  nothing  in  this  case  to  take  it  out 
of  the  rule  laid  down  by  the  Committee  in  KeiUey  ▼. 
Carson,  The  power,  if  it  exist,  must  be  either  in- 
herent in  the  Legislative  Council  as  a  representative 
Assembly,  by  the  Common  law  of  the  Colony,  or  it 
must  be  derived  from  express  enactment  of  the  13th 
&  14th  Vict.,  c.  59.  Section  14  of  that  Statute 
enacts,  that  the  Governors  of  the  several  Colonies, 
with  the  Legislative  Councils,  *'  shall  have  the  autho- 
rity to  make  laws  for  the  peace,  welfare,  and  good 
government  of  the  said  Colonies  respectively.'*  The 
Commission  for  establishing  the  Legislative  Assembly 
in  Newfoundland  declares,  that  **  the  Governor,  with 
the  advice  and  consent  of  the  Council  and  AssemblTi 
or  the  major  part  of  them  respectively,  shall  have 
full  power  to  make,  constitute,  and  ordain  Laws, 
Statutes  and  Ordinances  for  the  public  peace,  welfare, 
and  good  government  of  the  Island  and  its  depen- 
dencies/' The  authority  conferred  is  in  both  cases 
co-extensive  and  expressed  in  totidum  verbis.  The  con- 

(a)  10  Q.  Ben.  Rep.  452. 
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struction,  therefore,  must  be  the  same,  and  the  de-  1858.  ^ 
cision  in  Keilley  v.  Carson  held  to  be  conclusive.  Fbktok 
But,  if  the  objection  to  the  assumed  power  is  not  hamptok. 
fatal,  on  the  authority  of  that  case,  the  possession  of 
such  authority  by  the  Legislative  Council  is  not  well 
pleaded.  The  pleas  are  bad ;  they  show  a  case  of 
inquiry  before  a  Select  Committee,  setting  out  its 
nature,  but  without  any  averment,  that  such  inquiry 
was  with  a  view  to  legislation.  The  power  of  the 
Legislative  Council  to  commit  for  contempt  does  not 
appear  on  the  warrant,  which  involves  of  course  the 
power  assumed :  the  contempt  complained  of  is  not 
for  not  appearing  at  all,  but  for  not  appearing  before 
the  Legislative  Council,  after  a  report  from  a  Select 
Committee  of  that  body  that  the  Respondent  had 
neglected  to  obey  a  summons  requiring  him  to  ap- 
pear before  them,  to  be  examined  as  a  witness,  but 
the  pleas  assign  no  cause  or  reason  for  his  attendance. 
The  resolution  of  the  Legislative  Council  is,  that  the 
Respondent  was  guilty  of  a  contempt,  and  the  war- 
rant thereupon  issued  to  the  Serjeant-at-Arms  states 
no  reason  for  his  commitment,  or  that  his  refusal 
to  attend  at  the  bar  as  required  was  contemptuous. 
It  might  have  been  that  the  Order  in  the  first 
instance  for  his  attendance  at  the  bar  of  the  House 
was  to  explain  his  disobedience  to  the  summons  ;  he 
might  have  shown  that  he  was  exempt  from  giving 
the  evidence  required,  had  he  had  notice  what  the 
evidence  required  was ;  but  no  instruction  or  notice 
is  given  him  throughout  all  the  proceedings,  and  he 
is  consigned  to  the  custody  of  the  Serjeant-at-Arms 
in  total  ignorance,  as  far  as  appears  on  the  record, 
of  the  cause  for  which  he  is  incarcerated.  The  war- 
rant, therefore,  is  in  itself  invaUd  and  void.  It  is 
scarcely  necessary  to  inquire  into  the  rules  regarding 
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1858.  the  authoritv  of  a  Court  to  commit  a  witness  in 
Fenton  pcsnam,  as  it  is  not  within  the  power  of  the  Court 
Uamptok  of  Justice,  Lamont  v.  Crook  (a).  The  LiCgislative  As- 
sembly is  not  a  Court  of  Justice,  it  is  no  part  of  a 
High  Court  of  Parliament  like  the  House  of  Com- 
mons. The  right  of  preliminary  inquiry,  which  it  is 
no  part  of  our  case  to  deny,  even  admitting  the  argu- 
ment on  the  other  side,  that  it  is  incident  to  the 
Council  as  a  Legislative  body,  gives  no  authority  to 
insist  upon  the  attendance  of  witnesses.  A  Com- 
mittee of  the  Council  have  no  authority  to  administer 
an  oath,  and  the  testimony  given  before  them  could 
never  be  evidence,  but  only  information.  It  is  quite 
clear,  therefore,  that  the  Respondent's  action  was  well 
brought,  and  that  the  judgment  in  favour  of  the  de- 
murrer to  the  pleas  of  justification  pleaded  by  the 
Appellants  was  right,  and  must  be  sustained :  all  the 
authorities  upon  this  point  were  fully  stated  and  ap- 
plied by  the  learned  Judges  in  the  Court  below.  The 
Statute,  13th  &  14th  Vict.,  c.  59,  sect.  14,  contains 
the  very  words  that  are  found  in  the  Lietters  PatcDt 
creating  the  Legislative  Council  in  Newfoundland,  and 
which  have  been  interpreted  by  this  Court  in  JKW/fcjf 
V.  Carson  (b) ;  and  that  authority  is  conclusive.  The 
judgment  of  the  Court  below  treats  this  head  of  the 
case  very  fully. 

Sir  Frederic  Thesigei'  in  reply. 

No  answer  has  been  given  to  the  distinctioa  we 
take  between  a  privilege  and  a  power :  all  the  argu- 
ments and  the  authorities  cited  either  by  the  Respon- 
dent's Counsel  here,  or  referred  to  in  the  judgment 
of  the  Chief  Justice  below,  omit  to  notice  that  distinc- 
tion.    It  is  upon  this  ground,  however,  that  we  cod- 

(a)  6  Mee.  &  Wels.  615.         (b)  4  Moore's  P.  C.  Cases,  83. 
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tend  that  the  case  of  Keilley  v.  Carson,  and  the  autho-      ,^51'- 
rities  upon  which  that  case  is  founded,  do  not  apply.      Pkitoh 
We  do  not  impeach  that  decision.     Here  there  was     hamptoh. 
no  question  of  Parliamentary  privilege;  the  simple 
question  was   one  of  jurisdiction   of  a  Legislative 
Council  to  enforce  its  own  orders :  that  is  a  question 
of  every  day's   occurrence ;  the  treating  it  as  one 
of  Parliamentary  privilege  that  has  produced  all  the 
confusion.     We  do  not  impeach  the  decision  of  this 
Court  in  Keilley  v.  Carson,  or  desire  to  set  up  the 
case  of  Beaumont  v.  Barrett :  we  simply  contend  that 
those  cases  do  not  apply. 

The  appeal  stood  over  for  consideration. 

Their  Lordships'  judgment  was  now  pronounced  by     17th  Feb., 

1868. 

The  Lord  Chief  Baron  Pollock. 

This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  Van  Dieman's  Land,  given  in  favour  of  the 
Respondent  (the  Plaintiff  below),  who  bad  brought  an 
action  against  the  Appellants,  Fenton,  the  Speaker, 
and  Fraser,  the  Serjeant-at-Arms,  of  the  Legislative 
Council  of  Van  Dieman's  Land. 

The  Colony  is  a  part  of  Her  Majesty's  dominions, 
by  occupation,  and  not  by  conquest  The  authority 
of  the  Legislative  Council  is  derived  from  the  British 
Parliament,  under  the  Statute,  13th  &  14th  Vict., 
c.  59.  The  Council  consists  of  thirty-three  members, 
one-third  of  whom  are  nominated  by  the  Crown,  the 
other  two-thirds  are  elected  by  the  inhabitants.  The 
Council,  no  doubt,  possess  a  Legislative  authority; 
they  may  make  Laws  or  Ordinances,  which  (on  re- 
ceiving the  sanction  required  by  law)  become  bind- 
ing within  the  Colony.  In  this  sense  they  possess 
Supreme  legislative  power. 
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1868.  The  actioa   brought   by   the  Respondent  in  the 

Fbhtow      Supreme  Court  arose  out  of  the  following  circum- 
TT   ^'  stances  : — 

Hampton.      *'»^"^^o 

During  a  session  of  the  Legislative  Council  in  the 
year  1855,  the  Council  appointed  (in  accordance  with 
their  rules  and  orders)  a  Committee  of  their  own  body, 
to  inquire  into  certain  alleged  abuses  in  the  Convict 
Department,  and  the  Council  resolved  that  the  Com- 
mittee should  have  leave  to  send  for  persons  in  order 
to  prosecute  the  inquiry.  The  Respondent,  Hampton^ 
was  deemed  a  material  and  necessary  witness  in  the 
prosecution  of  the  inquiries.  TTiomas  George  Gregsan 
(who  had  been  duly  elected  Chairman  of  the  Select 
Committee)  issued  a  summons  to  the  Respondent 
to  appear  personally  before  the  Select  Committee, 
at  a  certain  time  and  place,  to  be  examined  as  a  wit- 
ness on  the  subject  of  the  inquiry.  The  summons 
was  duly  served.  The  Respondent  (it  must  be  as- 
sumed for  the  present  purpose)  wilfully,  and  without 
reasonable  excuse,  refused  and  neglected  to  appear, 
and  in  consequence  the  Select  Committee  was  ob- 
structed (so  far  as  this  was  an  obstruction)  in  the 
inquiries,  and  the  Council  was  prevented  from  obtain- 
ing their  report ;  thereupon  the  Legislative  Council, 
being  informed  of  these  circumstances,  resolved  that 
the  Respondent  be  desired  to  attend  at  their  bar,  at 
the  Council's  House  at  Hobart  Town,  on  a  day  and 
hour  named. 

The  Respondent  was  duly  served  with  a  summons 
to  attend,  but  would  not  obey  it,  and  wilfully  and 
contemptuously,  and  without  reasonable  excuse,  dis- 
regarded the  summons  and  order,  and  refused  to 
attend.  The  Council  then  resolved  that  the  Re- 
spondent was  guilty  of  contempt  in  disobeying  the 
resolution  of  the  Council  and  the  summons  of  the 
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Speaker ;  and  they  further  resolved,  that  the  Speaker        1858. 
should  issue  his  warrant  for  the  apprehension  of  the       Fehtox 
Respondent,  to  be  kept  in  the  custody  of  the  Ser-     hampton. 
jeant-at-Arros  during  the  pleasure  of  the  Council. 

In  compliance  with  that  resolution,  the  Speaker 
issued  his  warrant,  and  the  Serjeant-at-Arms  executed 
it,  and  took  the  Respondent  into  custody ;  and  this  is 
the  trespass  complained  of  in  the  Court  below. 

The  defence  to  the  action  was  founded  on  the  cir- 
cumstances above  stated,  which  were  respectively 
pleaded  by  the  Speaker  and  the  ^rjeant-at-Arms,  in 
due  form,  each  of  them  professing  to' justify  his  inter- 
ference by  the  authority  of  the  Council  to  make  the 
resolutions  and  to  enforce  them,  by  issuing  the 
Speaker's  warrant,  and  apprehending  the  Respon- 
dent. 

The  Plaintiff  below  demurred  generally  to  these 
pleas,  and  the  Supreme  Court,  probably  acting  on 
the  authority  of  the  case  of  Keilley  v.  Carson^  decided 
in  this  Court  in  1842  (4  Moore's  P.  C.  Cases,  63), 
gave  judgment  for  tbe  Plaintiff,  holding  that  the  facts 
set  forth  in  the  pleas  of  justification  did  not  constitute 
a  defence  at  law. 

The  question  was  argued  before  the  Committee  at 
considerable  length,  and  many  points  were  raised  and 
discussed,  upon  which  we  think  it  unnecessary  to  form 
any  opinion  in  order  to  decide  the  present  question. 
The  principal  point  is,  undoubtedly,  of  great  import- 
ance, involving,  as  it  does,  on  the  one  hand,  the  con- 
stitutional rights  and  authority  of  the  Legislative 
bodies  in  various  parts  of  Her  Majesty's  Colonial  ter- 
ritories; and,  on  the  other,  the  right  to  personal 
liberty  (unless  deprived  of  it  by  law),  which  Her 
Majesty's  subjects  take  with  them,  as  part  of  their 
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1858.  birthright,  to  every  portion  of  Her  dominions.  The 
^p]JJJ5J^  subject  is  not  new  to  this  Court ;  it  has  been  discussed 
„    ^''         before  on  more  than  one  occasion.     In  the  case  of 

Hampton. 

Beaumont  v.  Barrett,  from  Jamaica  (1  Moore's  P.  C. 
Cases,  59),  it  was  decided,  that  an  Assembly  possessed 
of  supreme  legislative  authority  had  the  power  of 
punishing  contempts ;  that  the  power  was  inherent  in 
such  an  Assembly,  and  incident  to  Us  legislative 
functions ;  and,  according  to  the  judgment  in  that 
case,  every  Colonial  Assembly  or  Council  possessed 
the  same  authority  to  punish  for  contempts  which' the 
House  of  Common^ has  exercised  in  this  Kingdom  for 
a  long  series  of  years. 

But,  in  the  year  1842,  the  same  question,  in  sub- 
stancCy'^came  before  this  Committee  on  an  appeal  from 
Newfoundland^  and  was  twice  argued ;  the  second  time 
before  the  Lord  Chancellor,  two  noble  members  of  the 
Committee  who  had  formerly  held  the  great  seal,  the 
three  chiefs  of  the  Common  Law  Courts  in  West- 
minster Hall,  two  out  of  the  four  members  of  the 
Court,  who  were  present  at  the  decision  of  the  case  of 
Beaumont  v.  Barrett^  the  Vice-chancellor  and  Dr. 
Lushington ;  and,  on  that  occasion  (4  Moore's  P.  C. 
Cases,  84),  their  Lordships  "were  of  opinion,  that 
the  House  of  Assembly  did  not  possess  the  power  of 
arrest,  with  a  view  to  adjudication,  on  a  complaint  of 
contempt  committed  out  of  its  doors •^'  They  held 
that  the  power  of  the  House  of  Commons  in  England 
was  part  of  the  *'  Lex  et  consuetude  Parliamenti;" 
and  the  existence  of  that  power  in  the  Commons  of 
Great  Britain  did  not  warrant  the  ascribing  it  to 
every  Supreme  Ijegislative  Council  or  Assembly  in 
the  Colonies.  We  think  we  are  bound  by  the  de- 
cision of  the  case  of  Kielley  v,  Carson,^  the  greater  aa- 
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thority  of  which,  as  compared  with  Beaumont  v.  185^. 
Barrett,  it  is  quite  unnecessary  to  enlarge  upon.  An  Fsirror 
attempt  was  made  to  distinguish  the  present  case  from  h^mpto.n 
those  cited,  the  authority  of  the  Legislative  bodies  in 
those  cases  being  derived  from  the  Crown ;  whereas, 
the  Legislative  Council  of  Van  Dieman^s  Land  derives 
its  legislative  authority  from  a  Statute  of  the  Imperial 
Parliament.  We  think  there  is  no  foundation  for 
this  distinction ;  and  that  if  the  Legislative  Council 
of  Van  Dieman's  Land  cannot  claim  the  power  they 
have  exercised  on  the  occasion  before  us,  as  inherently 
belonging  to  the  Supreme  legislative  authority  which 
they  undoubtedly  possess,  they  cannot  claim  it  under 
the  Statute  as  part  of  the  Common  law  of  England 
(including  the  '^  Lex  et  consuetudo  Parliamenti*'), 
transferred  to  the  Colony  by  the  9th  Geo.  IV.,  c.  83, 
sect,  24.  The  *^Lex  et  consuetudo  Parliamenti** 
apply  exclusively  to  the  Lords  and  Commons  of  this 
country,  and  do  not  apply  to  the  Supreme  Legislature 
of  a  Colony  by  the  introduction  of  the  Common  law 
there. 

It  was  argued,  however,  that  as  the  Legislative 
Council  had  the  power  to  make  the  inquiry  out  of 
which  these  proceedings  arose,  as  inherently  belong- 
ing to  their  Supreme  legislative  authority,  the  Supreme 
Court  had  no  authority  to  examine  into  the  validity 
of  the  warrant ;  but,  we  are  of  opinion  that  it  suffi- 
ciently appeared  by  the  pleas  that  this  was  an  arrest 
with  a  view  to  punish  for  an  act  alleged  to  be  a  con- 
tempt^  but  committed  away  from  the  House  of  the 
Assembly.  Their  Lordships,  therefore,  are  of  opinion, 
that  it  was  not  justified  by  the  pleas,  and  that  the 
judgment  below  ought  to  be  affirmed,  with  costs ;  and 
we  shall  advise  Her  Majesty  accordingly. 

VOL.  XI.  D  D 
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ON  APPEAL  FROM  THE  ROYAL  COURT  OF 

THE  ISLAND  OF  JERSEY. 

In  re  Lempriere.* 


2nd  Feb., 

1858. 

Appellant 
admitted  to 
appeal  in  • 
foTfnd  paupe- 
ris. 


L  HIS  was  an  application  for  liberty  to  prosecute  an 
appeal  in  forma  pauperis  without  entering  into  the 
usual  sureties,  and  to  have  Counsel  and  attorney 
assigned  to  the  Petitioner.  The  application  was 
supported  by  an  affidavit  made  by  the  Petitioner, 
that  he  was  not  worth  £5,  save  his  wearing  apparel, 
and  the  matter  in  the  cause,  and  a  certificate  of  an 
Advocate  of  the  Royal  Court  of  the  Island,  that  the 
Petitioner  had  good  and  sufficient  grounds  for  ap- 
pealing. 

Mr.  Buller,  appeared  for  the  Petitioner. 

Upon  this  affidavit  and  the  certificate  their  Lord- 
ships made  the  Order  as  prayed  (a). 

No  steps  have,  however,  been  taken  to  prosecute 
the  appeal. 

*  FreseDt:  The  Right  Hod.  The  Lord  Justice  Knight  Brace, 
the  Right  Hon.  T.  Femherton  Leigh,  the  Right  Hon.  Sir  Eldwaxd 
Ryan,  the  Lord  Chief  Baron  of  the  Exchequer  (The  Right  Hon.  Sir 
Frederick  Pollock),  and  the  Right  Hon.  The  Lord  Justice  Tomer. 

(a)  See  upon  this  point,  Brouard  v.  Dumareiq,  6  Moore's  P.  C. 
Cases,  412. 
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ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S 
BENCH  FOR  LOWER  CANADA. 

Jean  Louis  Bbaudry     ...     Appellant^ 

AND 

The  Mayor,  Aldermen  and  citi-  1 
ZENS  of  the  City  of  Montreal     -  )      ^ 

1  HIS  appeal  was  brought  from  a  judgment  of  the     4th  &  5th 
Court  of  Queen's  Bench  for  Lower  Canada^  which     ^eb^^j^. 

Rv  ^hft  V]m^ 

*  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Brace,  m^dum  Act, 

the  Right  Hon.  T.  Pemberton  Leigh,  the  Lord  Chief  Baron  of  the  14ih  ^  15th 

Exchequer  (the  Right  Hon.  Sir  Frederick  Pollock),  and  the  Right  ^"^  J^ 

Hon.  The  Lord  Justice  Turner.  Oorporation 

of  McfUreal 
are  authorised  to  purchase  and  acquire,  or  to  take  kads  for  the  purpose 
of  public  improyements  in  that  Oitj,  the  value  whereof,  if  disputed,  is 
by  section  68,  to  be  ascertained  at  a  Session  held  by  the  Justices  of  the 
Peace  and  determined  by  a  jury  specially  summoned  for  that  purpose. 
Held  (rerersing  the  judgment  of  the  Court  of  Queen's  Bench  for  L&wer 
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1868. 
Beaudbt 

V, 

The  Mayor, 

<kc.,  or 
Montreal. 


confirmed  a  previous  judgment  of  the  Superior  Court 
for  Lower  Canada,  in  a  petitory  action  brought  by  the 
Appellant,  the  owner  of  a  small  piece  of  land  which 
had  been  taken  possession  of  by  the  Respondents,  the 
Corporation  of  the  City  of  Montreal^  under  the  powers 
of  the  Canadian  Act,  14th  &  15th  Vict.,  c.  128,  which 
authorized  them  to  purchase  and  acquire,  or  to  take 
land,  or  real  property,  of  any  description  within  that 
City,  as  might  be  deemed  necessary,  for  opening  new 
streets,  &c.,  for  the  purpose  of  public  improvements 
in  the  City  of  Montreal. 

The  Act  in  question,  the  14th  &  15th  Vict.,  c.  128, 
entituled,  "  An  Act  to  amend  and  consolidate  the 
provisions  of  the  Ordinances  to  incorporate  the  City 
and  Town  of  Montreal,  and  of  a  certain  Ordinance 
and  certain  Acts  amending  the  same,  and  to  vest  cer- 
tain other  powers  in  the  Corporation  of  the  City  of 
Montreal.*'  Section  66,  enacted,  "  That  the  Council 
of  the  City  of  Montreal  should  have  full  power  and 
authority,  notwithstanding  any  law  to  the  contrary,  to 
purchase  and  acquire,  or  to  take  and  enter  into,  after 
paying,  tendering,  or  depositing  the  value  thereof,  to 
be  ascertained  as  thereinafter  provided,  possessioo  of 
such  land,  ground,  or  real  property  of  any  description 


Canada),  that  the  jury  were  not  of  themselvefl  qualified  to  aflsess  the 
yalue,  without  evidence  of  experts,  and  that  a  party  claiming  compen- 
sation for  land  taken  by  the  Corporation  was  entitled  to  produce  wit- 
nesses as  to  the  value :  there  being  no  express  words  in  the  Act,  or 
necessary  implication,  to  take  away  the  right  to  have  witnesses  sworn 
and  examined,  and  that  the  Justices  of  the  Feace  were  wrong  in  refusiog 
to  take  such  evidence. 

Held  further,  that  the  Justices  being  under  the  Act  competent  to 
swear  a  jury  were  competent  to  swear  witnesses  on  the  Claimant's 
behalf. 

In  order  to  constitute  acquiescence,  or  waiver,  it  must  be  shown,  that 
the  party  said  or  did  sometning  to  give  the  Court  a  jurisdiction  it  did 
not  possess.  More  respectful  acquiescence,  or  submission  to  the  ruling 
of  a  Court,  will  not  amount  to  a  waiver  of  a  right  to  complain  of 
illegal  decision. 
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within  the  said  City,  as  might  by  the  said  Council  be        1858. 
deemed  necessary,  for  opening  new  streets,  squares,      Bbaudbt 
market  places,  or  other  public  highways  or  places,  for   .j^^  mator 
continuing,  enlarging,  or  otherwise  improving  those       &c.,  of 
streets,  squares,  market  places  or  other  public  high- 
ways or  places,    now  made,  or  the   neighbourhood 
thereof,  or  as   a  site  for  any  public  building  to  be 
erected  by  the  said  Council,  and  to  pay  to  or  for  the 
use  of  the  proprietor  or  proprietors  of  such  ground 
or  real  property,  and  out  of  the  funds  of  the  said  City 
now  in,  or  which  shall   hereafter  come   into   their 
hands,  such  sum  or  sums  of  money,  as  may  be  agreed 
upon,  as  the  value  of  such  ground  or  other  property 
by  the  proprietor  thereof  and  the  said  Council  re- 
spectively, as  may  be  ascertained  in  the  manner  there- 
inafter mentioned,  in  case  they  shall  not  so  agree 
upon  the  same."     Section  68,  enacted,  ''  That,  in  all 
cases  where  the  said  Council,  and  the  persons  seised 
or  possessed  of,  or  interested  in,  the  said  pieces  or 
parcels  of  ground  or  other  real  property,  or  any  of 
them,  or  any  part  thereof,  should  be  absent,  or  should 
not  be  known,  or  should  not  by  voluntary  agreement, 
settle  and  determine  the  price  or  prices,  compensation 
or  compensations,  to  be  paid  for  the  said  premises,  or 
any  part  thereof,  such  price  and  prices,  compensation 
and  compensations,  should  be  ascertained,  fixed  and 
determined  in  manner  following:  (that  is  to  say).  The 
Justices  of  the  Peace  resident  within  the  said  City  and 
Town  of  Montreal,  in  a  Special  Session  to  be  for  that 
purpose  holden,  upon  a  petition  to  them  addressed, 
and  upon  proof  that  notice  in  writing  was  given  one 
month  previously  to  the  party  seised,  possessed  of,  or 
interested  in,  such  pieces  or  parcels  of  ground  or  real 
property,  or  his  or  her  or  their  tutor,  curator,  adminis- 
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trator,  attorney,  agent,  or  curator  ad  hoc^  or  in  the 
event  of  the  said  party  being  absent  from  the  District 
of  Montreal,  and  there  being  no  curator,  adminis- 
trator, attorney,  agent  or  curator  ad  hoc  to  the  said 
party,  then  upon  proof  that  public  notice  was  given 
and  published  at  least  twice  a  week  for  two  months 
in  at  least  one  newspaper  published  in  the  English, 
and  in  at  least  one  newspaper  published  in  the  French, 
language  in  the  said  City,  of  the  intention  of  the  said 
Council  to  present  such  petition  to  the  said  Justices  of 
the  Peace,  for  the  purpose  of  taking  possession  of, 
entering  into  and  appropriating  to  the  use  of  the  said 
Corporation,  such  pieces  or  parcels  of  ground  or  other 
real  property,  should  summon  a  jury  of  twelve  disiih 
terested  persons  taken  from  among  the  persons  resi- 
dent within  the  said  City,  qualified  to  be  special  jurors, 
or  jurors  in  civil  cases ;  and  the  said  jury  should  de- 
termine upon  their  oaths,  the  amount  of  the  price  or 
compensation  which  they  should  deem  reasonable  to 
be  paid  by  the  said  Corporation,  for  such  pieces  or 
parcels  of  ground  or  real  property  as  aforesaid.  Pro- 
vided always,  that  any  determination  as  aforesaid,  in 
which  any  nine  of  the  jurors  should  agree,  should,  for 
the  purposes  of  this  Act,  have  the  same  effect  as  if 
all  the  jurors  had  agreed  therein :  and  provided  fur- 
ther, the  said  jurors  should  not,  as  theretofore,  be  taken 
irregularly  from  the  list  of  persons  qualified  to  be 
such  jurors  in  civil  cases,  but  a  sufficient  list  of  jurors 
should  be  made  out  in  rotation,  in  the  order  in  which 
the  names  may  stand  on  the  said  general  list  of  per- 
sons residing  in  the  said  City  of  Montreal,  qualified 
to  be  such  jurors  in  civil  cases,  beginning  therein  from 
where  the  names  have  been  last  taken  for  a  trial  by 
jury ;  and  the  jury  or  panel  of  jurors  to  delermine 
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the  price  or  compensatioD  of  the  land,  or  other  fact  in  i^^s. 
which  the  said  Corporation  is  interested,  should  be  Biaudbt 
selected  or  struck  from  the  said  list  of  jurors  so  made  thiMatoiu 
or  taken  from  the  said  general  list  as  aforesaid  in  the  ,/^c.,  of 
same  way  that  lists  of  special  jurors  or  jurors  in  civil 
cases  were  then  or  might  thereafter  be  selected  or 
struck  for  the  trial  of  any  issue  between  individuals 
in  civil  cases;  and  jurors  empanelled  to  determine  as 
aforesaid  the  price  or  compensation  to  be  made  for 
real  estate,  required  by  the  Corporation,  were  thereby 
required  not  to  award,  in  the  manner  theretofore  done, 
the  actual  and  abstract  value  of  the  property  taken 
or  to  be  taken  by  the  said  Corporation,  but  on  the 
contrary  to  determine  and  award  what  may  be  the 
damage  to,  or  deterioration  in  value  (if  any)  of,  the 
residue  of  the  property,  by  the  separation  from  it  of 
the  part  required  by  the  said  Corporation,  and  the 
application  of  the  said  part  to  the  purposes  or  im- 
provement for  which  the  same  is  so  required;  and 
when  no  damage  might  be  occasioned  to  the  residue 
of  the  said  property  by  the  said  separation  from  it  of 
the  part  required  as  aforesaid,  or  when  on  the  con- 
trary the  said  residue  of  property  was  increased  in 
value  by  the  improvement,  then  that  the  said  jury 
should  not  award  any  price  or  compensation  for  the 
part  as  required,  taken  or  to  be  taken  by  the  said 
Corporation  as  aforesaid."  Section  69,  enacted,  '*  That 
on  payment  of  the  price  or  prices,  compensation  or 
compensations,  to  be  fixed  and  determined  as  afore- 
said, or  in  case  of  refusal  or  neglect  to  accept  the 
same,  or  in  case  it  should  be  doubtful  to  what  person 
or  party  the  same  should  of  right  belong,  on  the  de- 
posit thereof  in  the  hands  of  the  Prothonotary  of  the 
Superior  Court  sitting  for  the  District  of  Montreal  for 
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1858.       the  use  of  the  person  or  persons  or  party  entitled  to 
Bbaudrt     the  same,  the  right  of  property,  title  and  interest  in 
Thi  Mayoe,  ^^^  *^  ^^^^  pieces  or  parcels  of  ground  or  other  real 
Ac,  OF       property  respectively  for  such  price  or  prices,  com- 
pensation or  compensations,  should  be  payable,  should 
be  divested  out  of  the  person  or  persons  or  party 
seised  and  possessed  thereof,  or  entitled  to  the  same, 
and  should  become  and  be  vested  in  the  Corporation 
of  the  Mayor,  Aldermen  and  Citizens  of  the  City  of 
Montreal;  and  the  Council  of  the  said  City  might, 
after  fifteen  days'  notice  in  that  behalf  to  the  proprie- 
tor, possessor  or  occupant  of  the  piece  or  parcel  of 
land  to  which  such  award  should  relate,  enter  upon, 
take  possession  of  and  use  such  piece  or  parcels  of 
land  for  any  of  the  purposes  authorized  by  this  Act ; 
any  law,  Statute  or  usage  to  the  contrary  notwith- 
standing/'    Section  74,  enacted,  *^  That  in  all  cases 
where  the  proprietors  of  the  majority,  that  ia  to  saj, 
of  the  largest  part  in  value  of  the  real  estate  in  any 
street,  square,  or  section  of  the  City,  might  apply  to 
the  said  Council  for  any  specific  local  improvement  in 
or  to  the  said  street,  square  or  section,  other  than  the 
repairing  of  the  streets  thereof,  it  should  be  com- 
petent for  the  said  Council  to  allow  the  same;  and 
for  the  purpose  of  defraying  and  covering  the  cost  of 
the  said  specific  improvement  or  any  part  thereof, 
which  the  said  Council  might  determine  to  be  borne 
by  the  parties  interested  in  the  same,  the  said  Coancil 
was  thereby  empowered  to  impose  and  levy  by  Bye- 
law  a  special  rate,  tax  or  assessment  on  all  real  estate 
in  the  said  street,  square  or  section  of  the  City  bene- 
fitted or  to  be  benefitted  by  the  said  improvement, 
according  to  the  assessed  value  thereof,  sufficient  to 
cover  the  expense  of  the  said  improvement,  in  whole 
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or  in  part,  as  the  said  CSouncil  might  decide,  which 
said  rate,  tax  or  assessmeDt,  it  should  also  be  in  the 
power  of  the  said  Council,  if  the  said  Council  saw  fit, 
to  regulate  and  apply  to  and  upon  such  real  estate  to 
be  rated,  taxed  or  assessed,  and  in  proportion  to  the 
amount  of  benefit  which  shall  be  conferred  thereon 
by  the  said  improvement." 

The  Appellant,  in  January ^  1855,  commenced  an 
action  against  the  Respondents,  in  the  Superior 
Court  sitting  for  Montreal,  to  recover  the  land  of 
which  the  Respondents  had  dispossessed  him,  under 
the  provisions  of  the  above  Act.  The  declaration 
stated,  that  the  Appellant  had  become  possessed  of 
and  well  entitled  to  two  plots  of  land  in  the  City  of 
Montreal,  which  had  been  united  into  one  lot  of  the 
following  dimensions,  viz.,  32^  feet  in  width,  and 
78  feet  3  inches,  French  measure,  in  length,  bounded 
in  front  by  St.  Paul  Street,  in  rear  by  the  representa- 
tives of  James  Dunlop,  that  is  to  say,  by  John  Gordon 
McKenzie,  on  one  side  by  Joseph  Street,  and  on  the 
other  partly  by  the  representatives  of  Busby,  and  partly 
by  the  representatives  of  Dunlop ;  that  whilst  the 
Appellant  was  proprietor  in  possession  of  the  land,  to 
the  knowledge  of  the  Respondents,  they,  on  the  18th 
of  December  then  last  past,  against  the  Appellant's 
will,  seized  and  took  possession,  by  an  act  of  trespass^ 
of  a  part  of  the  Appellant's  lands,  to  wit,  a  part  ad- 
joining laterally  8t.  Joseph  Street,  measuring  9  feet 
in  width,  by  all  the  length  of  the  land;  that  upon 
the  strip  of  land  whereof  the  Respondents  had  thus 
seized  and  possessed  themselves,  there  was  a  stone 
wall  incomplete,  which  the  Appellant  had  caused  to 
be  constructed,  of  the  value  of  £100;  that  after  the 
Respondents  seized  upon  the  strip  of  land  they  con-, 
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structed  a  footpath,  and  had  refused  to  restore  the 
land  to  the  Appellant,  who  was  unable  to  continue 
The  Matoe,  *^®  building  he  had  commenced  to  erect  upon  it,  to 
the  damage  of  £1000,  and  the  Appellant  concluded 
that  he  might  be  declared  proprietor  of  the  strip  of 
land  which  the  Respondents  had  seized,  and  that  the 
Respondents  might  be  condemned  to  restore  it  to  him, 
and  to  pay  him,  as  damages  and  for  the  issues  and 
profits  of  the  land,  the  sum  of  £1000. 

The  Respondents  pleaded,  that  by  virtue  of  different 
Ordinances  and  Provincial  Acts,  and  particularly  of 
the  Act,  14th  &  15th  Vict.,  c.  128,  they  had  autho- 
rity  to  acquire  land  in  the  manner  stated  in  the  Act 
and  set  forth  in  the  plea ;  that  pursuant  to  that  Act, 
they  had  determined  to  enlarge  St.  Joseph  Street,  on 
the  west  side,  according  to  a  plan  submitted,  by  in- 
creasing it  36  feet  in  breadth ;  that  they  had  in- 
structed their  Advocate,  Pelletier,  to  adopt  the  re- 
quisite proceedings  to  acquire  such  portions  of  the 
land  as  were  necessary  for  the  enlargement  of  the 
street,  according  to  the  formalities  prescribed  by  the 
above-quoted  law ;  that  amongst  the  lands  situate 
on  the  west  side  of  St.  Joseph  Street,  was  that  of  the 
Appellant,  of  which  it  was  necessary  to  acquire  a  slip 
of  65  feet  9  inches  in  length  along  the  line  of  St. 
Joseph  Street,  and  8  feet  9  inches  along  the  line  of 
St.  Paul  Street ;  that  the  Respondents  had  given  the 
Appellant  notice  pursuant  to  the  Act  requiring  the 
land  for  public  purposes,  and  that  after  the  time 
fixed  by  the  notice  they  had  presented  to  the  Justices 
of  the  Peace  for  the  district  of  the  City  of  Montreal, 
in  Sessions,  a  requisition  calling  upon  them  to  sum- 
mon a  jury,  duly  qualified  to  assess  the  amount  of 
compensation  to  be  paid  to  the  Appellant  for  the  land 
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required ;  that  the  compensatioD  was  duly  assessed  in 
the  presence  of  the  attorneys  of  the  Appellant,  at 
£650;  that  the  Respondents  duly  tendered  that 
amount  to  the  Appellant,  and  on  his  refusing  to 
accept  it  they  deposited  it  in  the  hands  of  the  officer 
of  the  Superior  Court  sitting  for  the  district  of  Mont- 
realy  and  that  thereupon  the  Respondents  took  pos- 
session of  the  land  in  question,  and  appropriated  it 
to  the  enlargement  of  the  street,  and  therefore  the 
Respondents  claimed  to  be  maintained  in  possession, 
and  to  have  the  action  dismissed  with  costs. 

The  Appellant  replied,  denying  that  the  Respon- 
dents became  possessed  of  the  land  by  means  of  the 
expropriation  thereof  alleged  in  the  plea,  and  further 
insisted  that  the  notice  given  to  him  by  the  Respon- 
dents' advocate  was  not  such  as  the  law  required, 
and  that  such  notice  was  illegal ;  that  the  Appellant, 
on  receipt  of  the  notice,  made  known  to  the  Respon- 
dents the  nullity  of  it ;  that  when  the  Respondents 
presented  their  petition  to  the  Justices  of  the  Peace, 
the  Appellant  protested  against  the  want  of  a  suffi- 
cient notice,  and  excepted  to  the  proceedings,  but 
the  Justices  dismissed  his  exceptions,  and  that  in  the 
absence  of  a  proper  notice  the  Justices'  proceedings 
were  illegal ;  that  the  Respondents  had  not  shown  in 
their  petition  to  the  Justices  that  the  improvements 
were  duly  demanded  by  the  proprietors  of  land  in  the 
locality ;  that  the  verdict  of  the  jury  was  null  because 
not  preceded  by  the  requisite  formalities,  and  because 
the  jury  did  not  render  a  verdict  according  to  law ; 
that  the  Respondents  should  have  tendered  the  amount 
of  the  verdict  at  once,  and  not  have  delayed  doing  so 
for  more  than  four  months,  and  that  the  tender  was 
then  insufficient,  as  interest  should  have  been  added 
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to  the  capital  amount ;  that  the  land  claimed  by  the 
Appellant  in  the  action  was  not  only  the  portion  of 
land  required  by  the  Respondents  in  their  demand  for 
expropriation,  but  also  a  small  strip  of  ground  which 
the  Appellant  had  purchased,  and  which  the  Re* 
spondents  had  taken  possession  of  and  unjustly  de- 
tained from  the  Appellant. 

The  Respondents  answered  the  Appellant's  replica- 
tion, first,  by  a  general  denial  of  all  the  allegations 
contained  in  it,  and  secondly,  by  a  general  assertion 
of  the  truth  of  their  plea. 

Witnesses  were  examined,  and  from  the  evidence 
produced  on  the  part  of  the  Appellant  and  Respon- 
dents respectively,  the  following  facts  were  esta- 
blished:— ^That  on  the  1st  of  May^  1854,  the  Appel- 
lant duly  acquired  from  the  Sheriflf  of  Montreal^  a 
piece  of  land,  situate  in  the  City  of  Montreal^  con- 
taining 32^  feet  in  fronts  by  74^  feet  in  depth,  Frendi 
measure,  bounded  in  front  by  8t.  Paul  Street,  and  in 
rear  by  James  Dunlop,  on  one  side  by  St.  Joseph 
Street,  and  on  the  other  by  the  representatives  of 
Busby,  and  partly  by  the  representatives  of  Dunlop, 
with  the  ruins  of  a  building  thereon,  and  with  the 
right  of  MitoyenneU  in  the  stone  wall  erected  upon 
the  rear  of  this  ground ;  on  which  day  Pelletier,  as 
the  Advocate  and  Attorney  ad  lites  of  the  Respondents, 
gave  in  that  quality  a  written  notice  to  the  Appellant, 
informing  him  that  the  Respondents,  availing  them- 
selves of  the  Act,  14th  &  15th  Vict.^  c.  128,  intended 
to  acquire  from  him,  for  the  purpose  of  enlarging  St. 
Joseph  Street,  a  strip  of  his  land  of  the  following  di- 
mensions, 8  feet  8  inches  in  width  upon  the  front  of 
the  lot  of  land  in  St.  Paul  Street,  9  feet  in  width 
upon  the  rear  of  the  lot,  and  75  feet  9  inches  in 
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length,  the  whole  English  measure.  And  it  was  de-  1858. 
Glared  in  the  notice,  that  such  improvement  had  been  Bbaudbt 
demanded  from  the  Council  of  the  City  on  the  23rd  ^^  jj- 
of  August y  1852,  by  a  majority  of  the  proprietors  of  ^j&c.,  o» 
St.  Joseph  Street,  and  that  in  order  to  obtain  it  the 
Respondents  would  present  a  petition  on  the  5tb  of 
June,  1854,  to  the  Justices  of  the  Peace  assembled  in 
Session,  to  summon  a  jury  to  determine  the  value  of 
the  strip  of  land.  It  appeared  from  a  resolution  of 
the  Council,  that  Pelletier  had  been  appointed  on  the 
5th  of  February y  1855,  Attorney  and  Counsel  of  the 
Corporation,  with  authority  to  appear  in  all  cases 
wherein  the  Corporation  might  be  interested,  but  no 
special  authority  to  Pelletier  to  give  the  notice  to  the 
Appellant  was  proved.  The  Appellant,  on  the  13th 
of  May,  1854,  by  deed  passed  before  notaries,  in- 
formed the  Respondents  that  he  did  not  intend  to  be 
dispossessed  upon  the  notice  given  him  by  Pelletier, 
in  his  quality  of  Advocate  of  the  Respondents ;  that 
he  considered  that  the  notice  was  null  in  law,  inas- 
much as  Pelletier  had  no  power  to  give  it,  and  none 
of  the  formalities  required  by  law  had  been  complied 
with.  Notwithstanding  this  protest,  the  Respondents, 
on  the  3rd  of  June,  1854,  presented  a  petition  to  the 
Justices  of  the  Peace,  assembled  in  Session  at  Mont- 
real,  declaring  that  on  the  demand  of  certain  in- 
terested parties,  conformably  to  the  74th  section  of 
the  Act,  they  wished  to  acquire  the  before-mentioned 
strip  of  land,  and  concluding  that  a  jury  might  be 
summoned  and  sworn  to  value  the  same ;  and  in  sup- 
port of  their  petition,  they  produced  the  notice  given 
to  the  Appellant  by  Pelletier.  On  the  same  day  the 
Appellant  appeared  before  the  Justices  of  the  Peace, 
and  produced  a  declinatory  exception,  by  which  he 
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alleged  that  the  Justices  of  the  Peace  could  not  take 
cognizance  of  the  petition  of  the  Respondents,  inas- 
much as  the  Respondents  had  not  given  him  the 
month's  notice,  required  by  the  68th  section  of  the 
Act,  of  their  intention  to  present  a  petition  to  dis- 
possess him,  and  because  the  Court  of  Sessions  had 
no  proof  that  the  improvement  had  been  demanded 
by  a  majority  of  the  proprietors  of  the  street  or  sec- 
tion of  the  City  to  be  benefitted ;  that  the  Respon* 
dents  had  not  made  any  offer  to  the  Appellant  to 
acquire  by  consent  his  land ;  and  that  none  of  the 
conditions  required  by  law  for  the  purpose  of  an  ex- 
propriation had  been  observed,  and  the  same  reasons, 
together  with  others,  were  pleaded  by  a  peremptory 
exception  or  plea.  The  Justices  of  the  Peace  were  of 
opinion,  that  the  notice  of  a  month  which  had  been 
given  to  him  by  Pelletier  was  legal,  and  that  all  the 
formalities  had  been  observed ;  and,  in  consequence, 
they  dismissed  the  Appellant's  exceptions,  and  there- 
upon summoned  a  jury  to  determine  the  value  of  the 
land.  The  jury  was  chosen  under  protest  on  the  part 
of  the  Appellant,  who  also  desired  to  produce  wit- 
nesses before  the  jury,  to  establish  certain  facts  rela- 
tive to  the  value  of  the  property,  and  to  establish  his 
damage  in  consequence  of  the  intended  expropriation ; 
but  the  Court  declared,  that  they  had  no  power  to 
administer  an  oath  to  such  witnesses,  and  that  the 
jury  would  not  hear  witnesses,  as  they  are  satisfied. 
A  verdict  was  returned  by  nine  of  the  jurors  ap- 
praising the  land  at  £650.  The  proceedings  were  re- 
moved by  Certiorari,  by  the  Appellant,  into  the  Su- 
perior Court,  by  whom  the  writ  of  Certiorari  was 
quashed.  It  further  appeared  from  the  evidence, 
that  the  Appellant  in  October,   1854,  acquired  from 
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one  of  the  representatives  of  Dunlop  named  McKenzie^ 
a  strip  of  land  adjoining  that  before  described,  by 
means  of  which  acquisition  the  land  originally  pur- 
chased by  the  Appellant  from  the  Sheriff  was  enlarged 
to  the  following  dimensions,  viz.,  32^  feet  in  width, 
by  78  feet  3  inches  in  length,  French  measurement, 
and  as  the  Respondents  did  not  tender  the  amount 
of  the  verdict,  the  Appellant,  in  October,  laid  the 
foundations  of  a  building  extending  over  both  par- 
cels of  land.  The  Respondents,  however,  on  the 
31st  of  October,  1854,  tendered  to  the  Appellant  the 
sum  of  £650,  and  on  his  refusal  to  accept  it  they 
deposited  the  amount  in  the  office  of  the  Superior 
Court,  and  on  the  14th  of  December,  1854,  began  to 
appropriate  the  strip  of  land  claimed  by  their  notice 
of  expropriation  by  making  thereon  a  foot-path  which 
they  completed  on  the  1 9th  of  the  same  month,  when 
they  took  possession  not  only  of  that  strip  of  land, 
but  also  of  a  strip  in  addition,  19  inches  in  length  by 
9  feet  in  width,  part  of  that  purchased  by  the  Appel- 
lant in  October,  1854,  from  McKenzie,  and  upon 
which  the  foundations  had  been  laid. 

The  Superior  Court  (Mr.  Justice  Mondelet  dissent- 
ing) delivered  judgment  on  the  19th  of  April,  1855, 
in  favour  of  the  Respondents,  declaring  that  they  had 
acquired  the  land  claimed  by  means  of  the  expropria- 
tion, and  dismissed  the  Appellant's  action  with  costs. 

The  Appellant  appealed  against  this  judgment,  to 
the  Court  of  Queen's  Bench  for  Lower  Canada,  re- 
lying upon  the  following  grounds : — First,  that  the 
judgment  should  have  been  rendered  in  his  favour  and 
against  the  Respondents.  Second,  that  all  the  allega- 
tions contained  in  the  declaration  were  well  founded, 
both  in  fact  and  in  law,  and  that  all  the  facts  alleged 
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1858.       by  the  Appellant  in  his  action  had  been  legally  proved. 
BxAUDBT     Third,  that  all  the  allegations  in  the  exception  and 
The  Mayor    ^^^^'^c®  °^  ^^®  Respondents  were  unfounded  in  law 
&c.,  ov       and  in  fact,  and  that  the  Respondents  had  not  proved 
the  facts  alleged  in  their  exception.     Fourth,  that  the 
judgment   had  been   rendered  contrary  to   law  and 
justice,  and  the  facts  proved  in  the  cause.    And  fifth, 
that  the  Appellant  had  established  that  he  was  the 
owner  of  the  realty  in  question,  and  that  the  Respon- 
dents had  illegally  possessed   themselves  of  it,  and 
that  they  had  not  justified  the  taking  possession. 

The  Court,  consisting  of  the  Chief  Justice,  Sir  L. 
H.  Lafontaine^  and  the  Puisne  Judges,  AylwyUf  Duval 
and  Car  on,  were  divided  in  opinion.  Mr.  Justice 
Aylwyn  was  of  opinion,  that  the  Court  ought  to  enter 
into  an  examination  of  the  question  of  the  validity  or 
invalidity  of  the  proceedings  before  the  Justices  of  the 
Peace,  but  the  other  Judges  were  of  a  contraiy 
opinion.  The  material  part  of  the  judgment  pro- 
nounced by  the  Chief  Justice  on  the  2nd  of  Jv/jf, 
1856,  was  as  follows: — *'We  think  that  these  pro- 
ceedings, even  if  they  were  supposed  to  be  irregular 
or  defective,  are  exempt  from  any  criticism  on  our 
part,  for  the  law  has  not  given  jurisdiction  to  this 
Court  to  examine  them.  If,  notwithstanding  the 
silence  of  the  Act  of  1851,  on  the  subject,  the  pro- 
ceedings of  the  Justices  of  the  Peace  were  subject  to 
the  revision  of  another  Tribunal,  it  appears  to  me 
that  a  proceeding  by  Certiorari  was  the  only  remedy 
open  to  Beaudryy  and  that  was,  in  fact,  the  one 
which  he  adopted  on  the  occasion,  prior  to  the  Re- 
spondents' taking  possession  of  the  land.  Mention 
of  this  fact  is  made  in  the  Proces  Verbal  of  the 
proceedings  of  the  Justices  of  the   Peace,  in  their 
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Special  Session  of  the  6th  of  June,  1854,  as  well  as  in  1868. 
the  Exhibit  No.  16  of  the  Respondents.  This  pro-  Bsaubbt 
ceeding  by  Certiorari  was  instituted  before  the  Su-  ^^  matob, 
perior  Court,  the  only  Tribunal  before  which  it  could  Ac,  o» 
have  been  brought.  In  fact,  besides  the  following  general 
provisions  of  the  Judicature  Act  of  1849,  c.  28,  sec. 
7, — '  That,  excepting  the  Court  of  Queen's  Bench,  all 
Courts  and  Magistrates,  and  all  other  persons,  and 
bodies  politic  and  corporate,  within  Lower  Canada^ 
shall  be  subject  to  the  superintending  and  reforming 
power,  order  and  control  of  the  said  Superior  Court 
and  of  the  Judges  thereof,  &c.,  &c.' — another  Act, 
of  the  same  year,  c.  41,  which  has  special  reference  to 
Prerogative  Writs,  expressly  enacts,  sec.  16, — *That 
all  Writs  of  Certiorari  shall  issue  out  of  the  Superior 
Court.'  It  appears  that  the  judgment  of  the  Superior 
Court  was  adverse  to  the  pretensions  of  the  Appel- 
lant, Beaudry.  From  that  judgment  there  is  no 
appeal.  The  proceedings  before  the  Justices  of  the 
Peace,  and  the  verdict  of  the  jury,  are,  therefore, 
excluded  from  our  examination.  They  are  beyond 
our  jurisdiction.  Moreover,  by  means  of  the  Cer^ 
tiorarif  the  Superior  Court  had  before  it  the  Record 
of  the  proceedings  of  the  Justices  of  the  Peace,  and 
could,  therefore,  decide  upon  a  knowledge  of  the 
facts,  en  connaissance  de  cause.  Its  decision  upon  the 
Certiorari  has  now,  to  all  intents  and  purposes,  the 
effect  of  a  final  judgment,  chose  jugde,  rei  judicatm. 
The  case  is  not  the  same  with  this  Court.  We  sit 
here  as  a  Court  of  appeal  from  certain  judgments 
rendered  by  the  *  Superior  Court ; '  and  which  the  law 
allows  to  be  appealed  from,  within  a  specified  delay. 
It  must  be  remarked,  that  there  has  been  no  appeal 
from  the  judgment  rendered  by  the  Superior  Court, 
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ju  the  Certiorari  of  Beaudry,  even  supposing  for  a 
iu%>iueQt  that  an  appeal  would  lie  from  that  judgment. 
We  have  not  before  us  the  Record  of  the  proceedings 
V  had  before  the  Justices  of  the  Peace  ;  and  we  have  no 
means  of  causing  that  Record  to  be  brought  before 
us.  AU  we  can  find  in  the  Record  of  the  present 
case,  are  only  copies  of  certain  proceedings,  which 
took  place  before  another  Tribunal;  which  copies 
have  been  produced  by  the  parties  to  the  proceedings 
before  us,  either  in  support  of,  or  in  opposition  to, 
Beaudry*8  petitory  action  (according  to  whichever 
interpretation  they  are  susceptible  of),  only  as  matter 
of  proof,  and  not  as  matter  subject  to  revision,  as 
being  the  judgment  of  a  Court  of  Justice,  to  be  re- 
versed  or  affirmed,  on  the  appeal  instituted  before  us. 
It  is  not,  therefore,  under  this  latter  character  that 
we  are  called  upon  to  regard  them.  Among  the 
number  of  these  copies  is  to  be  found  the  verdict  of 
the  jury.  This  copy  being  duly  certified,  the  Re- 
spondents have  authentic  evidence,  that  the  indemnity 
to  be  paid  to  Beaudry  was  fixed,  according  to  law,  by 
a  jury,  at  the  sum  of  £650,  and  that  the  verdict 
of  the  jury  is  in  full  force,  and  has  become  inassail- 
able,  having  acquired  the  force  of  a  final  judgment, 
chose  jug^e.  That  is  sufficient  to  justify  the  deposit 
made  by  the  Corporation  of  the  said  sum  of  mone}% 
and  their  taking  possession  of  the  land.  It  must  not 
be  inferred  from  what  I  have  just  said,  that  if  we  were 
called  upon  to  decide  upon  the  validity  or  invalidity 
of  the  proceedings  before  the  Justices  of  the  Peace, 
that  I  would  concur  in  the  opinion  of  my  learned 
colleague,  on  the  different  points  in  his  explanations. 
First.  The  objection  drawn  from  the  fact,  that  the 
notice  of  one  month,  dated  the  1st  of  May,  1854,  was 
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given,  not  by  the  Mayor  and  Clerk  of  the  City 
Council,  but  merely  by  PelleHer,  as  *  Advocate  and 
Attorney  of  the  Corporation  of  the  City  of  Montreal,' 
does  not  appear  to  me  to  be  tenable.  That  notice 
being  the  commencement  of  a  judicial  proceeding, 
namely,  of  a  compulsory  expropriation^  Pelletier  did 
not  require,  under  our  laws,  to  have  a  special  power  of 
attorney  to  give  it.  His  commission  {sa  qualii^),  as 
Advocate  and  Attorney,  was  sufficient  to  cause  him 
to  be  considered,  pnma/acte,  as  duly  authorized  by 
the  Corporation  to  act  in  its  name,  so  long  as  he  was 
not  disavowed  by  that  body.  According  to  our  laws, 
Beaudry  had  no  right  to  call  his  authority  in  question. 
The  Statute  of  1851  does  not  exact  that  the  notice  of 
one  month  should  be  signed  by  the  Mayor,  or  by  any 
other  person  in  particular:  it  might,  therefore,  have 
been  signed  by  '  the  Advocate  and  Attorney  of  the 
Corporation,'  subject,  nevertheless,  to  his  responsi- 
bility for  damage  towards  Beaudry ,  if  it  afterwards 
occurred  that  he  was  rightly  disavowed  by  the  Cor- 
poration. Even  supposing  a  written  power  of  attorney 
was  necessary,  that  which  had  been  given  to  Pelletier^ 
by  the  resolution  of  the  City  Council,  on  the  11th  of 
June,  1851,  authorizing  him  'to  appear  in  all  cases 
in  which  the  Corporation  was  interested,'  and  which 
Beaudry  admitted  to  be  in  force  during  the  whole  of 
the  year  1854,  ought  to  be  sufficient  to  have  autho- 
rized him  to  give  the  notice  in  question.  But  there 
exists  other  reasons  for  maintaining  the  legality  of 
Pelletter*8  act.  The  act  has  since  been  approved 
and  ratified  by  the  Corporation  itself.  This  results 
from  the  proceedings  of  the  City  Council  on  the  13th 
of  Jun^,  1854;  from  the  offer  and  deposit  of  the 
sum  of  £650 ;  and  from  the  taking  possession  of  the 
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land.  Beaudry  has  consequently  no  grounds  ever  to 
fear  a  disavowal  by  the  Corporation  of  the  acts  of 
Pelletier.  Second.  The  Statute  does  not  require  that 
an  offer  should  be  made  previous  to  the  notice  in 
question.  The  object,  of  the  notice  of  one  month,  is 
principally  to  advise  the  proprietor,  in  a  regular  and 
legal  manner,  of  the  intention  and  wish  of  the  Corpo- 
ration to  acquire  his  property.  In  such  cases,  sound 
reason  more  naturally  requires  that  it  should  be  in« 
cumbent  on  the  vendor  to  state  the  price  he  expects 
to  receive.  The  notice  gives  the  parties  a  month's 
delay,  for  the  purpose  of  enabling  them  to  effect  ao 
amicable  settlement.  The  initiative,  to  effect  this  set- 
tlement, may  be  taken  by  either  of  the  parties,  as  tbe 
Statute  contains  no  provision  on  the  subject.  Beaudrff, 
himself,  by  his  protest  of  the  13th  of  May,  1854,  de- 
manded the  sum  of  £2,000  currency,  from  the  Corpo- 
ration, as  being,  in  his  opinion,  a  reasonable  compen- 
sation for  the  ground  which  the  Corporation  desired 
to  acquire  from  him,  as  stated  in  the  notice  of  the  1st 
of  May^  1854.  As  he  no  doubt  must  have  foreseen, 
his  offer  was  not  accepted.  Hence,  the  necessity  of 
continuing  to  proceed  to  the  compulsory  expropriationt 
in  due  course  of  law.  Third.  As  to  the  question  of 
interest  on  the  amount  of  the  compensation,  none 
could  have  been  offered,  because  none  was  owing. 
The  Corporation  did  not  acquire  the  property,  and 
could  not  take  possession  of  it,  till  after  deposit  made 
of  the  compensation ;  until  then^  the  proprietor  re- 
mained in  the  possession  and  enjoyment  of  his  land. 
By  what  right,  therefore,  could  he  claim  interest! 
Fourth.  With  respect  to  the  time  when  the  ofier 
should  have  been  made  to  pay  the  amount  of  the 
compensation,  the  Statute  does  not  fix  the  time.    1 
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think,  however,  that  if  the  Corporation  were  unjustly  1868. 
in  mora,  the  proprietor  ought  to  have  his  remedy.  It  BkIv^ 
would  be  by  means  of  an  action,  to  cause  the  time  to  ,^^^  Matoi. 
be  fixed  by  a  judgment,  within  which  the  payment  of  &c.,  or 
the  compensation  ought  to  be  made,  under  pain  of 
forfeiture  of  the  rights  acquired  by  the  Corporation  up 
to  that  period.  It  is  the  sole  remedy  that,  owing  to 
the  silence  of  the  Statute  on  the  subject,  the  Common 
law  can  offer  to  the  proprietor,  so  long  as  we  have  no 
better  Legislative  provisions  in  matters  of  compulsory 
expropriation.  But,  in  the  present  case,  the  delay 
of  which  the  Appellant  complains,  ought  to  be  im- 
puted to  himself,  and  not  to  the  Corporation,  on 
account  of  the  Certiorari  which  was  the  cause  of  it. 
That  appeal  by  Certiorari  had,  necessarily,  the  effect 
of  suspending  all  action  on  the  part  of  the  Respon- 
dents. FiAh.  The  neglect  or  absence  of  an  assess- 
ment specially  made,  on  the  real  estate  of  all  pro- 
prietors, who,  in  1852,  may  have  petitioned  the  City  . 
Council  to  obtain  an  order  to  widen  that  part  of  St. 
Joseph  Street,  where  the  property  in  question  is 
situated,  cannot  be  a  legal  objection.  It  is  true  that, 
In  the  terms  of  the  Statute  of  1851,  sec.  74,  the 
City  Council  might  impose  such  a  special  assessment 
for  the  purpose  of  the  proposed  improvement,  if  it 
saw  fit.  But  the  Council  was  not  obliged  to  do  so, 
and  the  Appellant  had  no  right  to  exact  that  it 
should  have  been  done,  inasmuch  as  his  interests 
could  not  be  affected  in  the  least  either  by  the 
existence  or  non-existence  of  such  a  special  assess- 
ment. He  had  only  to  deal,  and  could  only  deal,  with 
the  Corporation,  and  not  with  the  proprietors  of  the 
real  estate  above  mentioned.  In  point  of  fact,  pro- 
vided the  amount  of  compensation  were  paid  to  him, 
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1858.  or  actually  offered  to  be  paid  to  him,  and  afterwards, 
BxAUDRT  upon  his  refusal  to  accept  it,  deposited  in  the  bands 
The  Mayor  ^^  ^^^  PfothoDotary  of  the  Superior  Court,  it  was  in- 
&c,  OF  different  to  him  if  the  amount  were  taken  out  of  the 
general  funds,  or  out  of  any  special  fund  at  the  dis- 
posal of  the  Corporation.  Besides,  the  latter  had  the 
power  to  make  the  acquisition  in  question,  indepen- 
dently of  any  demand  on  the  part  of  the  neighbouring 
proprietors.  Sixth.  With  regard  to  the  last  objection 
— that  drawn  from  the  allegation  that  the  jurors  had 
not  heard  witnesses  on  the  part  of  the  Appellant,  bat 
had  even  refused  to  hear  such  witnesses — I  admit 
that  this  objection  may  appear  plausible,  at  first  sight, 
and  that  it  may  appear  to  afford  room  to  the  Appel- 
lant, to  complain  of  an  injustice  having  been  done 
him ;  an  injustice,  however,  which  exists  only  in  ap« 
pearance.  This  Court  cannot  judge  of  the  fact  from 
personal  knowledge,  en  connaissance  de  cause^  because 
.  it  has  not,  and  cannot  have,  before  it,  the  record  of  the 
proceedings  of  the  Justices  of  the  Peace.  If  we  coaW 
have  had  this  record  legally  before  us,  especially  in 
the  state  in  which  it  was  returned  to  the  special  juris- 
diction of  the  Justices  of  the  Peace  of  Montreal^  afta 
it  had  been  sent  up  by  Certiorari  to  the  Superior 
Court,  it  may  be  that  the  Respondents  could  have 
explained  this  pretended  refusal  to  hear  witnesses  in 
a  satisfactory  manner.  They  might  have  maintained 
that,  according  to  circumstances,  Experts  most  fre- 
quently take  upon  themselves  the  duties  of  witnesses, 
in  consequence  of  the  special  knowledge  they  have  of 
the  facts  ;  and  that,  when  it  is  a  question  of  jurors  to 
value  properties,  these  jurors,  being  nothing  other 
than  Experts,  they  might,  if  they  possessed  themselves 
a  sufficient  knowledge  of  the  value  of  the  property, 
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faithfully  fulfil  the  object  of  their  appointment,  with-  1858. 

out  any  examination  of  witnesses ;  an  examination,  Bbavdbt 

upon  which,  be  it  remembered,  en  passant,  the  Statute  thbMatob. 

of  1851  is  altogether  silent.     But,  once  more,  it  must  &c^or 

111  11      1  1  1  MOVTBSAL. 

be  observed,  we  are  not  called  upon,  and  cannot  be 
called  upon,  in  this  appeal,  to  examine  the  question 
of  the  validity  or  the  invalidity  of  the  proceedings 
which  took  place  within  the  special  jurisdiction  of  the 
Justices  of  the  Peace,  or  of  the  award  or  verdict  of 
the  jury  empanelled  by  them." 

The  appeal  was  from  this  judgment. 

Sir  Frederic  Thesiger^  Q.  C,  and    Mr.  Ayrton^ 
for  the  Appellant. 

It  was  not  established  before  the  Justices  of  the 
Peace  at  the  Sessions,  that  the  improvement  was  de- 
manded by  a  majority  of  the  proprietors  of  the  largest 
part  in  value  of  the  real  estate  in  the  proposed  new 
street,  as  required  by  the  74th  section  of  the  Canadian 
Act,  14th  &  15th  Vict,  c.  128,  or,  that  the  Appellant 
had  been  invited  to  an  amicable  and  voluntary  settle- 
ment of  the  value  of  the  land,  as  provided  by  sections 
66  &  68  of  that  Act.  That  being  so,  the  whole  pro- 
ceedings must  be  considered  as  irregular.  Being 
under  an  Act  of  the  Canadian  Legislature,  the  Cor- 
poration must  strictly  pursue  the  course  directed  by 
the  Act,  or  the  proceedings  are  void,  Taylor  v.  Clem- 
son  (a).  So  it  has  been  held  upon  a  construction  of 
clause  in  a  private  agreement,  Tripp  v.  Armitage  (6) . 
— [Mr.  T.  Pemberton  Leigh :  It  may  be  a  question 
whether  the  French  or  English  law  is  to  govern  this 

(a)  2  Q.  Ben.  Rep.  978;  S.  C.  2  Gall.  &  Day.  11 ;  and  upon 
appeal,  11  Clk.  &  Fin.  610. 
(ft)  4  Mee.  ft  Well.  687. 
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case.] — The  Court  below  treated  this  case  as  one  of 
English  law.  The  next  objection  is,  that  Felletier  had 
no  authority  to  give  notice  to  the  Appellant  that  the 
land  in  question  was  required  for  public  purposes ;  he 
was  merely  the  attorney,  ad  lites^  of  the  Corporation, 
and  had  no  special  authority  to  act  for  them  in  this 
particular  matter.  Moreover,  the  notice  was  not 
under  seal.  The  Appellant,  therefore,  was  fully  justi* 
fied  in  refusing  to  recognize  such  notice,  it  being  in* 
valid,  and  the  subsequent  recognition  of  the  autho- 
rity by  the  Corporation  will  not  make  the  notice  good. 
Doe  d.  Mann  v.  Walters  (a).  But  the  chief,  and,  as 
we  submit,  fatal  objection  is,  that  the  Court  of  Ses- 
sions of  the  Justice  of  the  Peace  refused  to  swear 
and  examine  the  Appellant's  witnesses.  He  tendered 
witnesses  to  depose  to  the  value  of  the  land  in  ques- 
tion, for  the  purpose  of  estimating  the  amount  to  be 
awarded  him  for  compensation.  The  Court  below 
held,  that  as  the  Tribunal  was  created  by  theCanadiaa 
Act,  14th  &  1 5th  Vict.^  c.  128,  and  as  no  expren 
authority  was  given  by  section  68  to  swear  witnesses, 
they  had  no  power  to  administer  an  oath  to  the  wit- 
nesses. Nothing  can  be  more  unfounded  or  fallaciofiB. 
The  Court  consists  of  Justices  of  the  Peace,  who 
decide  with  the  assistance  of  a  jury.  Such  jury  must 
be  sworn.  By  and  before  whom  ?  Why,  the  very 
Justices  who  say  they  have  no  power  to  administer  aa 
oath.  But  for  what  purpose  is  the  Court  constituted  f 
Why,  to  estimate  the  compensation  and  assess  the 
damages.  How  can  they  do  that,  and  how  can  either 
the  Justices  or  jury  arrive  at  any  conclusion  without 
hearing  witnesses?  If  witnesses  are  tendered  they 
must  be  sworn.     The  refusal  to  hear  witnesses  was  a 

(a)  10  Barn.  &  Cr.  626.     S.  0.  5  M.  A  B.  867. 
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denial  of  justice.     Agaia,  the  Respondents  did  not,  ib58. 

within  a  reasonable  time  after  the  verdict,  proceed  to  Bbaudbt 

take  the  benefit  of  it,  by  tendering  the  amount  assessed  ^^  matob. 

for  compensation,  or  deposit  the  same  with  interest,  &e.,or 
from  the  finding  of  the  jury  till  the  tender  into  Court. 

Mr.  Hugh  Hill,  Q.  C,  and  Mr.  Unthank,  for  the 
Respondents. 

None  of  the  objections  urged  against  the  judgment 
of  the  Court  below  can  prevail.  The  78th  section  of 
the  Canadian  Act,  1 4th  &  15th  Vict.,  c.  128,  does 
not  require  that  the  jury  notice  should  be  preceded  by 
any  offer  of  a  sum  for  compensation,  by  either  party. 
It  is  quite  sufficient  if  no  voluntary  agreement  has 
taken  place.  Neither  is  the  objection  that  the  notice 
is  insufficient  as  being  signed  by  Pelletier  alone  of  any 
force.  The  Act  does  not  require  that  a  jury  notice 
should  be  signed  or  sealed  by  the  Corporation.  Such 
notice  was,  therefore,  sufficiently  given  by  him  as  their 
attorney,  and  that  act  has  been  since  recognized  and 
confirmed  by  them.  But  supposing  there  was  any 
defect  in  the  preliminary  proceedings,  it  was  cured  by 
the  appearance  of  the  Appellant  at  the  Sessions,  and 
by  his  proceeding  with  the  case.  The  question  as  to 
the  regularity  of  the  proceedings  before  the  Justices 
cannot  be  reviewed  in  this  action ;  it  could  only  be  so 
by  means  of  a  Certiorari.  The  Q^een  v.  Bolton  (a), 
Taylor  v.  Clemson  (6),  The  Queen  v.  The  Committee- 
men for  the  South  Holland  Drainage  (c) .  If  there  was 
any  defect  it  was  only  one  of  procedure,  which  is  not 
fatal.  The  London  and  North  Western  Railway  Com- 
pany V.  Smith  (d).     The  other  objection,  that  the 

(a)  1  Q.  Ben.  Rep.  66.  (ft)  11  01k.  &  Fin.  649. 

(t)  S  Ad.  A  £11.  499.  {d)  1  Mao.  ft  Qor.  dSl. 
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1858.        compensation  money  was  not  tendered,  is  also  on- 
Bkaudbt     tenable.     The  Act  in  question  does  not  fix  any  time 
ThbMayob    within  which  the  price  assessed  by  the  jury  must  be 
^•>oF      tendered,  or  paid  into  Court,  nor  does  it  direct  that 
interest  shall  be  paid  for  the  period  between  the  assess- 
ment of  damages  by  the  jury  and  the  payment  into 
Court.     Lastly,  the  objection,  now  for  the  first  time 
raised,  to  the  refusal  to  bear  the  witnesses  tendered 
by  the  Appellant  at  the  Special  Sessions,  we  submit, 
cannot  be  entertained  upon  this  appeal,  as  that  ques- 
tion was  not  raised  by  the  pleadings,  nor  is  it  at  isaae 
in  any  of  the  proceedings. 

17th  Feb.,        Judgment  was  reserved,  and  now  delivered  by 

1868. 

The  Lord  Chief  Baron  Pollock. 

This  was  an  action  of  trespass  for  taking  possessiott 
of  the  land  of  the  Plaintiff.  The  defence  was,  that 
the  Mayor,  Aldermen,  and  Citizens  of  Montreal  bad 
acquired  a  right  to  it  under  the  provisions  of  an  Act 
passed  by  the  Local  Legislature  of  Canada,  the  14th 
&  15th  Vict.,  c.  128,  sees.  66,  68,  69. 

The  Plaintiff  bought  the  property  at  a  public  auc- 
tion for  between  £100  and  £200.  On  the  very  day 
the  conveyance  was  executed,  he  was  served  with  a 
notice  that  the  Corporation  would  take  steps  to 
acquire  the  part  of  the  property  they  wanted  for  some 
public  improvement ;  and  at  the  end  of  a  month, 
they  petitioned  the  Justices,  under  the  68th  sectioo 
of  the  Act,  to  summon  a  jury.  The  Plaintiff  pro- 
tested then,  and  objects  now,  that  the  Mayor,  Alder- 
men, and  Citizens  of  Montreal  ought  to  have  endea- 
voured to  make  a .  voluntary  agreement  before  be 
presented  a  petition  to  the  Justices.     The.  Plaintiff 
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also  objected  that  Pelletier,  their  attorney,  who  gave        isfis. 
the  notice  to  the  Appellant  on  behalf  of  the  Corpo-     beaudbt 
ration,  had  no  sufficient  authority  to  give  the  notice ;    ^^^  matob, 
that  he  was  only  their  agent  for  suits  ;  that  a  special       ^<^  o' 
authority  was  necessary  for  this  purpose ;  and  that 
the  notice  ought  to  have  been  under  seal. 

The  Justices,  under  the  69th  section,  assembled  a 
jury ;  the  Plaintiff  attended  under  protest ;  Counsel 
were  heard  ;  some  evidence  was  given  of  the  deeds  of 
conveyance  to  the  Plaintiff  below,  but  whether  by 
consent,  or  how,  does  not  appear ;  when,  however, 
the  Plaintiff  proposed  to  call  witnesses  to  prove  the 
amount  of  his  claim,  the  Justices  said  they  had  no 
power  to  administer  an  oath  to  them,  which  we  think 
must  be  understood  to  be  a  refusal  to  hear  them,  as 
they  could  not  be  sworn,  and  the  jury  said  they  did 
not  require,  and  would  not  hear,  witnesses.  The  jury 
returned  a  verdict  for  £650.  The  Mayor,  Aldermen, 
and  Citizens  of  Montreal^  allowed  the  matter  to  rest 
for  five  months,  and  then  tendered  the  money ;  paid 
it  under  the  provisions  of  the  Act,  and  took  posses- 
sion, which  is  the  trespass  complained  of. 

The  Plaintiff  then  obtained  a  Certiorari  to  bring  up 
the  proceedings  of  the  Justices.  The  Superior  Court 
held,  that  what  took  place  before  the  Justices  was  not 
a  "judicial  proceeding,"  that  a  Certiorari  did  not  lie, 
and  they  quashed  the  writ. 

The  Plaintiff,  thereupon,  brought  the  present  action 
in  the  Superior  Court.  In  the  proceedings  in  that 
action,  evidence  was  given  of  what  the  Justices  had 
decided,  and  what  the  jury  had  said  and  done.  The 
Court  (there  being  four  members)  was  divided ;  three 
decided  against  the  Plaintiff  altogether  (though  part 
of  his  complaint  was  for  taking  a  small  portion  of  the 
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property  not  included  ia  the  notice),  one  member  of 
the  Court  was  in  favour  of  the  Plaintiff.  We  have 
no  statement  before  us  of  the  grounds  of  the  decisioa 
of  the  majority  of  the  Court,  or  of  the  reasons  of  the 
dissenting  Judge  for  not  concurring  with  the  rest  of 
the  Court. 

The  Plaintiff  appealed  to  the  Court  of  appeal.  Id 
his  statement  of  facts  he  mentions  the  points  of  tbe 
refusal  to  swear  the  witnesses  by  the  Court,  and  the 
refusal  to  hear  them  by  the  jury ;  but  he  does  not 
specially  mention  this  in  the  grounds,  or  reasons,  of 
the  appeal,  but  he  alleges  a  general  ground  that  the 
proceedings  were  illegal. 

The  members  of  the  Court  of  appeal  differed; 
they  all  concurred  in  rectifying  the  error  of  the 
Court  below,  as  to  the  small  portion  of  land  taken 
which  was  not  included  in  the  notice ;  but  three  of 
the  Judges  gave  judgment  against  the  Plaintiff,  tod 
the  remaining  Judge  assigned  his  reasons  for  dissent* 
ing,  and  these  judgments  are  before  us.  On  this  the 
Plaintiff  appealed  to  Her  Majesty  in  Council.  We 
think  it  is  not  necessary  to  decide,  and  we  express  no 
opinion,  on  any  of  the  objections  which  have  been 
argued  before  us,  except  that  which  relates  to  the 
proceeding  before  the  Justices  under  the  Canadian 
Act  in  question. 

That  Act  had  recently  passed,  and  probably  thii 
was  the  first  time  it  was  resorted  to  by  the  Corpora- 
tion to  acquire  property  in  land. 

The  first  question  is,  whether  the  meaning  of  the 
Act  was,  that  the  jury  should  be  assembled  by  the 
Justices  and  sworn,  and  then  should  decide,  with  or 
without  evidence,  at  their  pleasure,  acting  as  Ezperti 
and  arbitrators,  and  not  as  a  jury.    Now,  by  the  70tb 
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section  (a),  which  has  not  been  alluded  to  either  here,        ^^^ 
or  by  the  Court  below,  the  same  mode  of  proceeding  is     B^xmj 
made  applicable  to  various  cases  of  damage  to  real  pro-    rp^,  mayob, 
perty  requiring  compensation ;  and,  among  others,  to       ^>  o' 
the  lemoval  of  any  establishment  by  virtue  of  any  bye- 
law.     It  seems  impossible  that  the  privilege  of  having 
witnesses  sworn  and  examined  could  be  intended  to 
be  taken  away,  in  all  cases,  under  the  70th  section ; 
and,  if  not  under  the  70th  section,  then  not  under 
the  68th  section ;  and,  indeed,  in  any  case,  where  a 
jury  is  summoned  and  sworn  to  determine  and  award 
the  amount  of  compensation,  it  would,  in  our  judg- 
ment, require  express  words,  or  an  implication   of 
absolute  necessity,  to  take  away  the  Claimant's  right 
to   have   his  witnesses  sworn   and  examined.      We 
think  the  Act  did  not  take  this  right  away.     If  the 
Justices  were  competent  to  swear  the  jury,  so  were 
they  to  swear  the  witnesses ;  and,  in  our  judgment, 
the  witnesses  might  have  been,  and  ought  to  have 
been,  sworn  and  examined. 

(a)  This  section  enacted  '*  that  all  the  provisions  and  enactments 
of  the  two  sections  immediately  preceding  this  section,  with  regard 
to  the  mode  in  which  the  value  of  any  real  property  taken  hy  the 
said  Council  shall  he  ascertained,  and  the  amount  thereof  paid  or 
deposited  in  certain  cases,  shall  he  and  are  hereby  extended  to  all 
cases  in  which  it  shall  become  requisite  to  ascertain  the  amount  of 
compensation  to  be  paid  hy  the  Council,  to  any  proprietor  of  real 
property,  for  any  damage  by  him  sustained,  by  reason  of  any  altera- 
lion  made,  by  order  of  the  said  Council,  in  the  level  of  any  foot- 
path or  side  walk,  or  by  reason  of  the  removal  of  any  establishment, 
subject  to  be  removed  by  any  bye-law  that  may  be  passed  under  the 
66  th,  or  other  sections  of  this  Act,  or  to  any  party,  by  reason 
of  any  other  act  of  the  said  Council,  for  which  they  are  bound  to 
make  compensation,  and  with  respect  to  the  amount  of  compensa- 
tion for  which  damage  the  party  sustaining  the  same,  and  the  said 
Council,  shall  not  agree." 
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There  are  then  only  two  remaining  questions  r— 
Has  this  objection  been  waived?  And,  can  we  take 
notice  of  it  ?  It  seems  to  us,  that  when  the  Justices 
decided  that  they  had  no  power  to  administer  an  oath, 
and,  therefore  (as  we  consider),  declined  to  swear  the 
witnesses  and  receive  their  testimony,  the  Claimant 
could  do  nothing  more  than  he  did ;  it  was  not  his 
business  to  protest  in  Court,  but  respectfully  to  sub- 
mit to  a  legal  decision.  In  order  to  prove  that  he 
acquiesced,  and  waived  his  right  to  complain  of  in 
illegal  decision,  it  ought  to  be  shown  that  he  said  or 
did  something  to  give  the  Court  a  jurisdiction  which 
the  Act  in  question  did  not  give  them.  Mere  ^^ 
spectful  acquiescence,  or  submission  to  the  ruliog  of 
the  Justices,  will  not,  we  think,  amount  to  a  waiver. 

Then,  lastly,  can  we  notice  this  objection?  It  is 
certainly  before  us  as  a  fact ;  and  as  the  Act  does  not 
direct  any  judgment  to  be  given,  or  make  the  pro- 
ceedings conclusive  and  final,  we  think  any  manifest 
failure  of  observing  the  fundamental  forais  and  prin- 
ciples of  the  administration  of  justice  would  vitiate  the 
proceeding  before  the  Justices,  and  render  it  null  and 
void ;  and  we  shall  advise  Her  Majesty,  to  reverse  the 
judgment,  and,  in  as  far  as  the  same  has  been  ap- 
pealed against,  give  judgment  for  the  PlaintifiT,  remit- 
ting the  case  back  to  the  Court  below  to  assess  the 
damages,  each  party  paying  his  own  costs  in  this 
appeal. 
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ON  APPEAL  FROM  THE  PREROGATIVE 
COURT  OF  CANTERBURY. 

Joseph  Emanuel  Allen        -        -     Appellant, 

AND 

Sir  Thomas  Herbert  Maddock     -     Respondent.* 

X  HE  question  in  this  appeal  was,  whether  by  the     19th  Feb., 
following  words  in  a  Codicil,  made  in  1856,  "This  is     ^.^^^ 

Incorpora- 
*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  tion  of  an 

T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  ^^^^^^^ 
Bight  Hon.  Sir  Cresswell  Cresswell.  testamentazy 

paper,  in- 
tended as  a  Will,  in  a  subsequent  duly-attested  Codicil. 

An  unattested  piper,  which  would  have  been  incorporated  in  an  at- 
tested Will  or  Codicil,  executed  according  to  the  Statute  of  Frauds,  is 
now  in  the  same  manner  incorporated,  if  the  Will  or  Codicil  is  executed 
according  to  the  requirements  of  the  Wilis  Act,  1  Vict,,  c.  26,  sec.  9. 

Where  there  is  a  reference  in  a  duly-executed  testamentair  instru- 
ment, to  another  testamentary  instrument,  imperfectly  executed,  but  by 
such  terms  as  to  make  it  capable  of  identification,  it  is  necessarily  a 
subject  for  the  admission  of  parol  eyidence,  and  such  parol  eyidence 
is  not  excluded  by  the  1st  Viet,,  c  26. 

If  the  parol  eyidence  satisfactorily  proye  that,  in  the  existing  cir- 
cumstances, there  is  no  doubt  as  to  tne  instrument  referred  to,  it  is  no 
answer,  that  by  possibility,  circumstances  might  haye  existed  in  which 
the  instrument  could  not  haye  been  identified. 

A  married  woman,  haying  power  under  a  settlement  to  make  a  Will, 
in  the  year  1851  made  a  testamentary  instrument,  in  her  own  hand- 
writing, which  she  intended  to  operate  as  a  Will,  but  which  was  not 
attested  according  to  the  requirements  of  the  1st  Vict^  c.  26,  sec.  9. 
In  1856,  she  duly  executed  a  Codicil,  which  was  headed,  '*  This  is  a 
Codicil  to  my  Ust  Will  and  Testament."  This  Codicil  contained  no 
reference  to  the  testamentary  paper  of  1851,  which  was  not  produced 
at  the  time  the  Codicil  was  executed,  but  was  found  at  her  death  in  a 
trunk  in  a  room  in  the  deceased's  residence,  enclosed  in  a  sealed  en- 
yelope,  on  which  was  endorsed  "Mrs.  Anne  Footers  Will."  The  Codicil 
was  found  in  a  drawer  in  her  bed-room.  No  other  Will  or  testamentary 
paper  was  found.    Held  (afiirming  the  decree  of  the  Prerogatiye  Court) : 

Fint,  that  as  there  was  a  distinct  reference  in  the  Codicil  to  a  "  last 
Will  and  Testament,"  and  as  no  other  Will  had  been  found,  the  testa- 
mentary paper  of  1851  was,  by  parol  eyidence,  sufiioiently  identified  as 
the  ''last  Will "  referred  to  by  the  Codicil  of  1856. 

Secondly,  that,  though  informally  executed,  the  testamentary  paper 
of  1851  was  incorporated  with,  and  made  yalid  by,  the  duly-executed 
Codicil  of  1856,  and  probate  granted  to  both  papm  as  together  con- 
taining the  last  Wni  and  Oodi<nl  of  the  Testatrix. 
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1868.  a  Codicil  to  my  last  Will  and  Testament,"  and  the 
circumstances  of  the  case,  a  testamentary  paper  made 
in  1851,  and  intended  by  the  Testatrix  as  her  Will, 
but  which  was  informal,  not  being  attested  as  required 
by  the  Wills  Act,  1st  Vict.,  c.  26,  sec.  9,  was  sof- 
ficiently  referred  to  and  indentified,  as  to  become  in- 
corporated, and  acquire  validity  from  the  duly  attested 
Codicil. 

The  appeal  arose  out  of  a  cause  instituted  in  the 
Prerogative  Court  of  Canterbury,  of  proving  in  solemn 
form  of  law  the  last  Will  and  Testament,  with  a  Co- 
dicil thereto,  of  Anne  Allen  (formerly  Foote,  widow), 
the  wife  of  the  Appellant,  promoted  by  the  Respon- 
dent,  one  of  the  executors  named  in  the  Will,  agaioit 
the  Appellant.  The  Will,  which  was  in  the  hand- 
writing of  the  deceased,  was  dated  the  Ist  of  Decern- 
ber,  1851,  and  was  attested  by  one  witness  only.  It 
was  made  by  the  deceased,  while  under  coverture,  io 
virtue  of  a  power  conferred  upon  her  by  a  settfe- 
ment  made  on  her  marriage.  By  this  instrument  the 
deceased  left  pecuniary  legacies  to  certain  persons 
of  the  name  of  ^*  Drew,*'  her  brothers  and  nephews, 
and  her  jewellery  to  some  friends,  and  appointed  the 

Rev. Wood,  Curate  of  Christ  Church,  Bath,  and 

Sir  Thomas  Herbert  Maddock,  executors. 

The  Codicil  was  dated  the  13th  of  September,  1856, 
the  day  previous  to  the  deceased's  death,  and  was  as 
follows: — "This  is  a  Codicil  to  my  last  Will  and 
Testament.  I  bequeath  to  my  faithful  servant,  EUsa 
Baker,  now  residing  with  me  at  No.  29,  New  Kwj 
Street,  in  the  City  of  Bath,  the  sum  of  one  hundred 
pounds,  with  as  much  of  my  furniture  as  in  the 
opinion  of  my  Executor  will  be  sufficient  to  furnish  a 
sitting-room  and  a  bed-room.  This  legacy  is  to  be 
duty   free.      I  bequeath   the  sum   of  one   hundied 
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pounds  to  Nicholas  Drew,  residing  in  the  City  of  WoT"  1868. 
cestor,  tailor.  This  legacy  is  to  be  duty  free.  I 
bequeath  one  hundred  pounds  to  Edward  Drew,  of 
the  City  of  Bristol^  Brightsmith.  This  legacy  is  to 
be  duty  free.  I  bequeath  my  best  service  of  china 
and  my  cbefibnier  to  John  Taylor^  of  No.  34,  New 
King  Street,  in  the  City  of  Bath.  I  bequeath  my  red 
cashmere  shawl,  dark  blue  silk  dress,  and  toilet  glass, 
to  Mary  Ann  Taylor,  of  34,  New  King  Street,  in  the 
City  of  Bath.  I  also  bequeath  to  her  my  black  dress 
cap,  half  a  dozen  slips  and  half  a  dozen  night  gowns." 
This  Codicil  was  signed  and  attested  by  two  wit- 
nesses. 

The  testamentary  paper  of  1851,  and  the  Codicil  of 
1856,  were  propounded  in  an  allegation  given  in  by 
the  Respondent,  which  pleaded  the  fact  of  the  settle- 
ment made  in  the  year  1840,  on  the  marriage  of  the 
deceased  with  the  Appellant,  under  which  she  was 
empowered  to  dispose  of  her  property  by  Will,  not* 
withstanding  her  coverture ;  and  alleged  that  the  Will 
was  written  by  the  deceased  herself  on  the  day  it  bore 
date,  and  signed  by  her  in  the  presence  of  one  Hoare, 
who  attested  the  same.  That  the  Codicil  was  prepared 
by  her  directions  and  instructions,  and  duly  executed 
and  attested.  That  since  the  year  1846,  she  had  lived 
apart  from  the  Appellant,  and  bad  assumed  the  name 
of  *' Foote/'  and  from  the  time  of  her  separation 
until  her  death  had  been  generally  known  by  such 
name  and  no  other.  That  after  separating  herself 
from  the  Appellant,  she  had  frequently  declared  her 
intention  to  benefit  her  relations  and  others  by  her 
Will,  and  in  allusion  to  such  Will  frequently  spoke 
of  the  Respondent,  with  whom  she  was  in  the  habit 
of  corresponding,  as  her  friend,  who  would  manage 
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1868.        her  affairs  in  case  of  her  death ;  that  shortly  aflter  the 
Alleh       dstte  of  the  Will,  in  the  year  1851,  and  subsequently, 
Maddook      ®^®  declared  she   had  made  her  Will,  and  had  ap- 
pointed the  Respondent  an  executor  thereof.     That 
the  Testatrix,  in  executing  the  aforesaid  Codicil  to 
her  Will,  meant  and  intended  to  confirm  and  give 
effect  thereto,  and   that  by  the  words,   *'  This  is  a 
Codicil  to  my  last  Will  and  Testament,"  appearing 
written  at  the  beginning  of  the  Codicil,  the  Testatrix 
meant  and  intended  to  refer  to  her  aforesaid  Will  as 
being  such  Will.     That  the  Testatrix,  having  been 
in  a  state  of  ill  health  for  some  short   time  before 
her  death,  became  seriously  ill  on  the  8th  of  Septem- 
ber,  1856,  and  on  the  following  day  was  attended  at 
her  residence  in  New  King  Street,  Bath^  by  Frederick 
Fields  a  surgeon,  who  visited  her  daily  from  that  time 
until  her  death,  which  took  place  on  the  14th  of  the 
same  month  ;  that  on  the  morning  of  the  previoos 
day,  the  Testatrix,  being  desirous  to  make  a  Codicil  to 
her  Will,  spoke  to  Field  on  the  subject,  and  in  direct 
allusion  to  such  Will,  addressing  him,  said,  *'  I  wish 
you  to  do  something  for  me  in  respect  to  my  Will,*' 
or  to  that  very  effect ;  and  Fields  having  consented  to 
comply  with  her  desire,  proposed  visiting  her  again  in 
the  course  of  the  same  day.     That  in  the  course  of 
the  afternoon  of  such  day  he  accordingly  again  at- 
tended the  Testatrix,  when  she  entered  on  the  subject 
of  her  wishes,  and  stated  that  she  desired  to  leave 
something  to  her  servant,  and  also  some  other  trifling 
legacies  to  friends  ;  and  added,  ''  I  wish  to  do  this  bf 
a  Codicil  to  my  Will,'*  or  ''in  addition  to  my  Will/' 
That  from  the  dictation  of  the  Testatrix,  she  beii% 
confined  to  her  bed,  Field  then  proceeded  to  write 
the  Codicil,  and  on  reaching  that  part  in  which  the 
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Testatrix  desired  that  her  servant.  Baker,  should  have  isse. 
as  much  furniture  as  her  executor  might  deem  suf*  allxit 
ficient  for  furnishing  a  sitting-room  and  bed-room,  he  maddook. 
inquired  of  the  Testatrix  who  was  the  executor  of  her 
Will;  when  she  immediately  replied,  **  Sir  Herbert 
Maddock,'*  and  at  the  same  time  said  there  was 
another  executor,  but  did  not  mention  his  name,  and 
added,  that  Sir  Herbert  Maddock  would  be  the  acting 
person.  That  the  Codicil,  having  been  completed 
and  executed  by  the  Testatrix,  the  Testatrix,  on  being 
asked  by  Field  where  the  Will  was  deposited,  said, 
**  Oh !  my  Will  is  in  my  safe  keeping,"  and  then,  by 
her  direction,  the  Codicil  was  placed  in  a  drawer  in  a 
chest  of  drawers,  in  the  Testatrix's  bedroom,  and 
locked  up  therein.  That  on  this  occasion  the  Testa- 
trix was  very  ill,  and  was  fully  aware  that  her  life  was 
in  danger,  and  that  her  death  might  occur  in  a  very 
short  time.  That  in  allusion  thereto,  she  requested 
Field  immediately  on  her  death  to  write  to  her  friend 
Sir  Thomas  Herbert  Maddock,  her  executor,  whose 
address  she  mentioned,  and  inform  him  of  the  event, 
and  she  at  the  same  time  directed  her  servant.  Baker, 
to  take  charge  of  her  keys,  and  desired  her  not  to 
give  them  up  to  any  person,  except  to  Sir  Thomas 
Herbert  Maddock.  That  the  Testatrix  had  in  her 
possession,  at  her  residence  in  New  King  Street, 
several  Indian  trunks,  two  of  which,  having  an  in- 
scription on  a  brass  plate  "  No.  1,  Mrs.  A.  Foote,* 
and  "  No.  2,  Mrs.  A.  Foote,''  were  exactly  similar  in 
size  and  appearance,  and  were  always  kept  locked  in 
the  Testatrix's  bedchamber.  That  during  the  last 
illness  of  the  Testatrix,  and  about  a  week  before  her 
death,  the  trunk  bearing  the  inscription  "  No.  2," 
was  removed  from  such  chamber  into  a  chamber  ad- 
voL,  XI,  o  a 
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1858.  joining,  and  communicating  therewith,  and  was  so  re- 
ALLsir  moved  to  make  room  for  a  sofa  for  the  use  of  the 
MAiri;ocK.  Testatrix.  That  the  Testatrix  died  on.  the  14th  of 
September^  1856,  and  immediately  afterwards  Field, 
in  compliance  with  her  desire,  communicated  the  fact 
of  her  death  to  Sir  Thomas  Herbert  Maddock,  who 
shortly  afterwards  arrived  in  Bath  and  repaired  to  the 
Testatrix's  residence,  and  caused  a  search  to  be  made 
for  the  Will  and  Codicil.  That  in  a  small  box  in  the 
Indian  trunk,  marked  No.  2,  was  found,  with  other 
papers,  the  Will  in  question,  enclosed  in  a  sealed 
envelope  with  an  endorsement,  in  the  handwriting  of 
the  Testatrix,  "  Mrs.  Anne  Footers  Will  ;*'  and  that  in  a 
drawer  in  the  chest  of  drawers,  in  the  bedchamber  of 
the  Testatrix,  was  found  the  Codicil.  That  diligent 
search  had  been  made,  as  well  in  the  Indian  trunks, 
marked  No.  1  and  No.  2,  ad  in  all  other  depositories 
belonging  to  the  Testatrix,  and  all  due  inquiry  made 
in  regard  to  testamentary  papers,  but  that  no  other 
paper  of  a  testamentary  character  of  the  Testatrix, 
save  the  Will  and  Codicil  aforesaid,  had  been  dis- 
covered, lliat  the  Testatrix,  when  she  alluded  to  her 
Will,  and  declared  that  Sir  Thomas  Herbert  Maddock 
was  an  executor  thereof,  and  that  such  Will  was  in 
her  safe  keeping,  meant  and  intended  the  Will  found 
in  her  Indian  trunk,  and  with  the  Codicil  respectively, 
as  the  last  Will  and  Testament  and  Codicil  thereto 
of  the  Testatrix. 

The  Appellant,  by  his  personal  answers  to  this 
allegation,  admitted  generally  the  facts  pleaded,  but 
denied  that  the  deceased  intended  that  the  Codicil  of 
1 856,  was  to  be  a  Codicil  to  the  testamentary  paper 
of  1851. 

Seven  witnesses  were  examined  upon  the  allegationi 
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consisting  of  Baker ^  the  servant  of  the  deceased,  who  1858. 
gave  evidence  to  the  fact  of  the  deceased  being  sepa-  Allex 
rated  from  her  husband  for  many  years ;  and  that  from  j^p^ocK, 
the  time  of  such  separation  she  had  dropped  the 
name  of  her  husband,  and  went  by  the  name  of 
" Foote,*'  her  first  husband's  name;  that  the  deceased 
had  expressed  her  intention  of  making  a  Will  and 
appointing  the  Respondent  her  executor;  that  the 
witness  saw  her  writing  the  Will  of  1851 ,  and  that 
afterwards  the  deceased  told  her  she  had  made  a  Will 
and  appointed  the  Respondent  her  executor,  and  that 
she  had  deposited  the  Will  in  a  chest  in  her  room ; 
that  the  chest  she  alluded  to  was  kept  in  the  room  of 
the  deceased  until  about  a  week  before  her  death,  when 
it  was  moved  to  the  witness's  room ;  and  she  further 
deposed  to  the  finding  of  the  Will  in  that  chest,  and 
the  Codicil  in  the  drawers  in  the  deceased's  room. 
She  also  deposed  that  she  knew  of  no  other  Will  that 
the  Testatrix  had  made,  except  an  earlier  one  which 
the  Testatrix  had  destroyed  in  her  presence  long  be- 
fore the  date  of  the  execution  of  the  Will  in  question. 
The  Respondent  himself  was  also  examined  as  to  the 
fact  of  the  finding  of  the  Will  in  the  chest,  and  that 
it  was  inclosed  in  an  envelope,  with  the  indorsement 
"  Mrs.  Anne  Footers  Will,"  and  also  of  the  finding  of 
the  Codicil,  and  of  his  acquaintance  with  the  deceased ; 
and  further  he  deposed  that  complete  search  had  been 
made,  but  that  no  other  Will  or  Codicil  had  been  found 
except  the  papers  propounded.  Fields  the  Surgeon 
in  attendance  on  the  deceased,  who  took  her  instruc- 
tions for  the  Codicil,  and  was  one  of  the  attesting 
witnesses  to  the  Codicil,  deposed  that  the  deceased,  in 
answer  to  his  question,  *'  who  was  her  executor?" 
answered,  "  Sir  Thomas  Herbert  Maddock"  whom  she 
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i85d.  desired  should  be  written  to  on  her  death,  and  his 
^"^^^  evidence  on  this  point  was  corroborated  by  Mr.  and 
Mrs.  Taylor^  two  other  withesses ;  and  he  further  de- 
posed to  the  depositing  the  Codicil  in  the  drawer 
where  it  was  found.  Hoare^  the  attesting  witness  to 
the  testamentary  paper  of  1851,  proved  the  paper 
propounded,  as  the  one  he  had  attested.  Mrs.  Taylor 
also  gave  evidence,  that  after  the  Codicil  was  signed, 
the  deceased  was  asked  v^here  the  Will  was,  and  that 
she  said  in  reply,  '*  that  is  in  safe  keeping.''  The 
witnesses  were  not  cross-examined. 

On  the  9th  of  July,  1857,  the  Judge  of  the  Prero- 
gative Court  (The  Right  Hon.  Sir  John  DocUon)  by 
his  judgment  (a),  held,  that  although  the  Will  of  1851 
was  not  executed  according  to  the  requirements  of 
the  Wills  Act,  7th  Will  IV.  and  1st  Vict.,  c.  26,  sec. 
9,  he  was  satisfied  from  the  evidence  and  the  place 
where  the  Will  and  Codicil  were  found,  that  the  in- 
strument of  1851  was  the  Will  which  the  Testatrix 
referred  to  in  the  Codicil ;  and  he  decreed  probate  of 
the  two  papers,  as  together  containing  the  Will  of 
the  Testatrix. 

The  present  appeal  was  brought  from  this  decree,  so 
far  as  it  related  to  the  testamentary  paper  of  1851. 

Sir  FitZ'Roy  Kelly,  Q.  C,  and   Dr.  Jenner,  for 
the  Appellant. 

It  is  not  in  dispute  that  the  paper  of  1851,  pro- 
pounded as  a  Will,  being  attested  by  one  witness  only, 
is  invalid  by  the  Wills  Act,  7th  Will.  IV.  and  1st 
Vict.,  c.  26,  sec.  9,  and  is  consequently  inoperative 
per  se.     The  Codicil   being  properly   executed,  the 

(a)  See  case  reported,  nom.  "  Maddock  v.  AUen^^  1  Deane^s  Bcc 
Rep.  325. 
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question  for  decision  is,  whether  the  former  informal  1858. 
testamentary  paper  is  rendered  effective  and  operative  Allbn 
by  the  latter.  We  submit  that  the  paper  of  1851  is  m^^ock. 
not  sufficiently  identified  by  the  Codicil,  as  to  be  ne- 
cessarily incorporated  with  it,  and  thus  form  a  com- 
plete Will.  It  cannot  be  successfully  contended  by 
the  other  side,  that  the  description  of  **  This  is  a  Co- 
dicil to  my  last  Will,"  is  a  sufficient  identification  of 
the  Will  of  1851,  so  as  to  incorporate  it  with  the 
Codicil.  The  contrary  was  held  in  Croker  v.  The 
Marquis  of  Hertford  (a),  Ferraris  v.  The  Marquis  of 
Hertford  (6).  In  that  case  the  Testator  in  a  duly- 
executed  Codicil,  ratified  and  confirmed  his  Will  and 
"Codicils,"  but  there  was  an  imperfectly-executed 
Codicil  as  well  as  others  duly  executed,  and  the  Court 
held  that  the  word  ''  Codicils  "  meant  duly-executed 
Codicils,  and  refused  probate  to  the  imperfectly-exe- 
cuted Codicil,  as  an  imperfect  Codicil  did  not  satisfy 
the  meaning  of  the  word  "  Codicils,"  there  being  duly- 
executed  Codicils  to  answer  such  reference.  In  order 
to  incorporate  an  unattested  testamentary  paper  in  a 
duly  executed  Will  or  Codicil  it  must  be  so  clearly 
identified  that  there  can  be  no  mistake.  Smart  v. 
Prujean  (c),  Utterton  v.  Robins  (rf).  In  the  goods  of 
the  Countess  of  Durham  (e).  In  the  goods  of  Dickins  (/), 
Sheldon  v.  Sheldon  (g).  It  is  not  identified  by  the 
description  of  a  "Will"  when  in  fact  the  paper  of 
1851  is  not  a  Will.  Neither  is  it  susceptible  of  being 
identified  by  other  means :  there  is  no  reference  to  its 
date,  nor  can  it  be  identified  by  any  internal  evidence, 

(a)  4  Moore's  P.  C.  Cases,  330.  (&)  3  Curteis's  Ecc.  Rep.  468. 

(c)  6  Ves'.  560,  565.  (/)  1  Ad.  &  Ell.  423. 

{e)  3  Curteis's  Ecc.  Rep.  57.  (/)  3  Cartels  s  Ecc.  Rep.  6Q. 
(^)  1  Robert.  Ecc.  Rep.  81. 
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1858.  or  by  its  contents ;  or  by  its  annexation  to  the  Co- 
Allsh  dicil,  as  in  Hitchings  v.  Wood  (a),  so  as  to  distinguish 
Maddock.  ^'  ^^^^  other  papers  of  a  similar  description,  if  more 
than  one  existed  or  were  found.  Here  there  may  be 
other  Wills  which  might  answer  the  description.  If 
the  testamentary  paper  of  1851  be  admitted  to  pro- 
bate on  the  ground  that  no  other  paper  is  produced  to 
satisfy  the  description  in  the  Codicil,  the  effect  will 
be  to  incorporate  the  paper  of  1851  with  the  Codidl, 
and  to  make  it  a  valid  Will,  merely  by  parol  evidence 
and  not  by  the  effect  of  the  reference  contained  in  the 
Codicil  itself.  We  submit  that  parol  evidence  cannot 
be  received  in  order  to  identify  the  paper  called  a 
"  Will.''  If  the  Codicil  had  identified  the  paper  by 
describing  it  as  containing  certain  specific  bequests, 
such  reference,  we  admit,  would  have  been  suffident 
to  let  in  the  proof.  Since  the  passing  of  the  Wills  Act, 
7th  Will.  IV.  and  1st  Vict.,  c.  26,  a  Court  of  Probate 
cannot  admit  parol  evidence  to  supply  the  want  of 
formal  execution  required  by  the  9th  section  of  that 
Act.  Neither  is  parol  evidence  admissible  to  show 
the  deceased's  intention  to  incorporate  the  paper  in 
question  with  the  Codicil  of  1856,  for  there  is  do 
reference  in  the  Codicil  sufficiently  distinct  to  josti/y 
the  Court's  receiving  parol  proof.  The  effect  would 
be  to  incorporate  the  paper  of  1851,  by  parol  evi- 
dence only,  and  not  by  the  effect  of  the  reference  io 
the  Codicil  itself. 

Dr.  Phillimore,  and  Dr.  Deane,  for  the  Respon- 
dent. 

No  other  testamentary  paper  has  been  found  than 
that  of  1851.     There  is  nothing,  in  fact,  to  answer 

(a)  2  Moore's  P.  C.  Cases,  355. 
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what  the  Codicil  refers  to  as  a  '^  last  Will,"  except        i»58. 

the  imperfectly  attested  Will  of  1851.     No  question       Allek 

is  made  but  that  it  was  in  existence  when  the  Codicil     maddock. 

was  executed,  and  reasonable  negative  proof  has  been 

given  that  no  other  Will  is  in  existence  to  answer  the 

description  in  the  Codicil.     Those  requirements   of 

the  law  having  then  been  discharged,  the  sole  question 

arises ;  whether  the  reference  is  sufficiently  distinct  as 

to  leave  no  reasonable  doubt  as   to   the  identity  of 

the  testamentary  paper  of  1851,  being  the  "  last  Will  '* 

referred  to  in  the  Codicil  of  1856.     We  submit  that 

it  does,  and  that  the  Codicil  sufficiently  refers  to  the 

Will  of  1851,  so  as  to  make  it  a  part  of  the  Codicil, 

and  that  being  so,  though  the  paper  of  1851  is  in 

itself  an  imperfectly  attested  testamentary  instrument, 

such  instrument  is  incorporated  in  and  made  a  valid 

Will  by  the  subsequent  duly-executed  Codicil,  /fafcer- 

ghamv.  Vincent  (a),   Wilkinson  v.  Adam  (6),  Doe  d. 

Williams  v.  Evans  (c),  Smart  v.  Prujean  (d),  Barnes 

V.  Crowe  (e),  Hitchings  v.  Wood  (/),  In  the  goods  of 

the  Countess  of  Durham  (^),  Croker  v.  The  Marquis 

of  Hertford  (A),  Ingoldby  v.  Ingoldby  {%).     Upon  the 

second   point,  the  admission  of  parol  evidence,  we 

contend,  that  this  is  such  a  case  as  to  admit  extrinsic 

evidence  to  show  intention  of  deceased.  Jarman  ''  On 

Wills,'*  p.  349  (Edit.   1844),   Wigram's  ''Extrinsic 

evidence  in  aid  of  the  interpretation  of  Wills,"  pp. 

7-76  (3rd  Edit.),  Doe  d.  Templeman  v.  Martin  (*), 

Quincey  v.  Quincey  (/) . 

(a)  2  Ves.  J.  228.  (J)  2  Ves.  &  Bea.  422,  445. 

(c)  1  Cromp.  &  Mees.  42.  {d)  6  Ves.  560. 

(e)  1  Ves.  486,  497.  (/)  2  Moore's  P.  0.  Cases,  355. 

{g)  3  Curteis's  Ecc.  Rep.  57.  (h)  4  Moore's  P.  C.  Cases,  330. 

(0  4  Notes  of  Cases,  493.  (k)  1  Nev.  &  Man.  576. 

(I)  llJurist,  HI. 
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1868.  Their  Lordships'  judgment  was  delivered  by  9^ 

V.  The  Right  Hon.  T.  Pemberton  Leigh.  ^ 

On  the  1  st  of  December  ^  1851,  Anne^  the  wife  of  Joseph 
Emanuel  Allen^  but  who  was  separated  from  her  hus- 
band, and  who  had  assumed,  and  was  known  by,  the 
name  of  ^^Foote^**  drew  up  in  her  own  handwriting,  and 
signed  and  sealed,  a  paper  of  that  date,  described  in 
its  commencement  as  the  '*  last  Will  and  Testament  of 
me,  Anne  Foote^  of  Bath,  which  I  make  and  publish 
for  all  my  worldly  substance."  By  this  instrument  she 
gave  several  legacies,  and  appointed  executors,  but 
made  no  disposition  of  the  remainder  of  her  property. 

She  had  a  power,  under  the  settlement  made  on  her 
marriage,  to  make  a  Will,  but  the  paper  in  question 
was  attested  by  only  one  witness,  and  was,  therefore, 
not  valid. 

On  the  13th  of  September,  1856,  being  then  on  her 
death-bed,  she  duly  executed  a  Codicil,  thus  headed: 
**This  is  a  Codicil  to  my  last  Will  and  Testament." 
By  this  Codicil,  she  gives  to  her  servant,  Eliza  Bakery 
the  sum  of  £100,  "  with  as  much  of  my  furniture  as, 
in  the  opinion  of  my  executor,  will  be  sufficient  to 
furnish  a  sitting-room  and  a  bed-room."  The  Codicil 
appoints  no  executor,  and  contains  no  other  reference 
to  the  Will. 

On  the  following  day,  the  14th  of  September,  the 
Testatrix  died.  On  her  death,  search  was  made  for 
her  testamentary  papers  by  Sir  Thomas  Herbert  Mad- 
dock,  who  was  one  of  the  executors  appointed  by  the 
paper  described  as  her  Will,  and  to  whom,  in 
pursuance  of  the  Testatrix's  direction,  a  letter  an- 
nouncing the  event  had  been  sent  immediately  upon 
her  death.      The  Codicil  was  found  in  a  chest  in  her 
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bed-room,  and  the  disputed  paper  was  found  in  another        1868. 
chest  which  had  been,  shortly  before  her  death,  re-       allbk 
moved  from  her   bed-room  into  an  adjoining  room.     yij^^^Q^ 
This  paper  was  inclosed  in  a  sealed  envelope,  on  which 
are  written  the  words — **  Mrs.  Anne  Foote's  Will." 

No  other  testamentary  paper  of  any  description 
was  found. 

Under  these  circumstances,  these  two  papers  have 
been  admitted  to  probate  by  the  Judge  of  the  Prero- 
gative Court ;  and  against  this  decree  the  present  ap- 
peal is  brought  as  regards  the  Will. 
,  The  objection  relied  on  is,  that  there  is  no  such 
distinct  reference  to  this  paper  in  the  Codicil,  as  to 
enable  the  Court  to  receive  parol  evidence  in  order 
to  identify  it;  that  it  is  not  identified  by  the  de- 
scription of  a  **  Will,"  for  that,  in  truth,  it  is  not  a 
Will;  that  it  is  not  identified  either  by  date  or  by 
any  reference  to  its  contents,  or  by  annexation  to  the 
Codicil,  so  as  to  distinguish  it  from  other  papers  of  a 
like  description,  if  more  than  one  were  found ;  and 
that  to  admit  this  paper  to  probate  on  the  ground  that 
no  other  is  produced  to  satisfy  the  description,  would 
be  to  incorporate  the  Will  in  the  Codicil,  merely  by 
parol  evidence,  and  not  by  the  eflfect  of  the  reference 
contained  in  the  Codicil  itself. 

It  becomes  necessary  to  examine,  with  some  minute- 
ness, the  rules  of  law  and  the  decided  cases  applicable 
to  this  subject. 

Before  the  *•  Act  for  the  amendment  of  the  Laws 
with  respect  to  Wills,'*  7  Will.  IV.,  and  1  Vict.,  c.  26, 
was  passed  in  the  year  1837,  no  formalities  of  any 
kind  being  necessary  in  the  execution  of  a  Will  or 
Codicil  as  to  personal  estate,  the  effect  of  a  well-exe- 
cuted  testamentary   instrument    upon  one  not  well 
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1858.  executed  could  hardly  come  before  a  Court  of  Probate. 
^LEH  But  such  questions  arose  very  frequently,  in  the  Tem- 
poral Courts,  with  respect  to  the  disposition  of  real 
estate ;  and  the  Statute  alluded  to  having  placed  WillSi 
as  to  real  and  personal  property,  on  the  same  footing, 
it  should  seem  that  the  authorities  upon  this  point 
with  respect  to  real  estate,  whether  before  or  since 
the  Statute,  in  the  Courts  of  Law,  are  now  equally 
applicable  to  the  Court  of  Probate,  with  regard  to 
personalty.  In  considering  them,  however,  it  is  neces- 
sary to  bear  in  mind  this  distinction  between  cases 
before  the  Statute,  and  subsequent  cases,  namely, 
that,  before  the  Statute,  a  testamentary  paper  not 
executed  so  as  to  affect  real  estate,  was  valid  as  to 
personalty ;  was  really  a  Will  or  Codicil,  and  might, 
therefore,  strictly  answer  that  description  in  a  sub- 
sequent reference  to  it  by  that  name ;  whereas  since 
the  Statute  came  into  operation,  no  paper  not  pro- 
perly executed  and  attested  can,  in  strictness,  be  for 
any  purpose  a  Will  or  Codicil. 

It  is  necessary  also  to  remember  the  distinction  be- 
tween the  admissibility  of  evidence  to  prove  a  testa^ 
mentary  paper,  and  of  evidence  to  explain  its  meaning, 
that  direct  evidence  of  intention,  declarations  of  the 
Testator  by  word,  or  in  writing,  and  other  testimony 
of  a  similar  character,  are  admissible,  when  the  Will 
is  disputed,  but  that  no  such  evidence  can  be  received 
in  order  to  explain  the  expressions  which  he  has  used. 
Still,  in  construing  his  Will,  the  Court  is  entitled,  and 
is  bound,  to  place  itself  in  the  situation  of  the  Testa- 
tor  with  respect  to  his  property,  the  objects  of  his 
bounty,  and  every  other  circumstance  material  to  the 
construction  of  the  Will,  and  for  this  purpose  to  re- 
ceive,  if  occasion  require  it,  parol  evidence  of  those 
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circumstances,   and   to   expound   his   meaning  with        1868. 
reference  to  them. 

In  the  celebrated  treatise  of  Sir  James  Wigram^ 
cited  at  the  Bar,  these  rules  are  stated,  discussed,  and 
explained  in  a  manner  which  has  excited  the  admi- 
ration of  every  Judge  who  has  had  to  consult  it. 
After  collecting  and  stating  the  effect  of  the  several 
authorities.  Sir  James  Wigram  sums  up  (as  it  appears 
to  us  with  perfect  accuracy)  the  result  in  these  terms: 
*'  Every  claimant  under  a  Will  has  a  right  to  require 
that  a  Court  of  construction,  in  the  execution  of  its 
office,  shall — by  means  of  extrinsic  evidence — place 
itself  in  the  situation  of  the  Testator,  the  meaning  of 
whose  language  it  is  called  upon  to  declare.  It  fol- 
lows that — with  the  light  which  that  situation  alone 
affords — the  Testator's  meaning  can  be  determined  by 
a  Court ;  the  Court  which  so  determines  does,  in  effect, 
declare  that  the  Testator  has  expressed  his  intention 
with  certainty,  or,  in  other  words,  that  his  Will  is  free 
from  ambiguity." — (Prop.  v.  par.  96.) 

It  may  be  said  that,  on  the  present  occasion,  the 
Court  of  Probate  is,  to  a  certain  extent,  a  Court  of 
construction;  for  it  has  to  determine  what  is  the 
meaning  of  the  reference  made  by  the  Testatrix  in  her 
Codicil,  to  her  last  Will  and  Testament  (the  executor 
under  which  is  to  determine  upon  one  of  the  gifts  in 
the  Codicil),  and  whether  any,  and,  if  any,  what,  in- 
strument found  at  her  death  is  thereby  referred  to. 

This  question  is  one  of  fact  which  obviously  must 
be  explained,  and  can  only  be  explained  by  parol  evi- 
dence. At  first  sight  there  is  no  difficulty ;  there  is 
DO  ambiguity  whatever  in  the  expression  by  which  the 
reference  is  made.  Parol  evidence  must  necessarily 
be  received  to  prove  whether  there  is  or  is  not  in 
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1858.       existence  at  the  Testatrix's  death  any  such  instrument 
Allew       as  is  referred  to  by  the  Codicil.      For   this  purpose, 
»   ^'  inquiry  must  be  made  and  evidence  must  be  offered  to 

show  what  papers  there  were  at  the  date  of  the  Codi- 
cil, which  could  answer  the  description  contained  in 
the  Codicil ;  and  the  Court  having  by  these  means 
placed  itself  in  the  situation  of  the  Testatrix,  and 
acquired,  as  far  as  possible,  all  the  knowledge  which 
the  Testatrix  possessed,  must  say,  upon  a  considera^ 
tion  of  those  extrinsic  circumstances,  whether  the 
paper  is  identified  or  not.  If  the  Will  in  question  had 
been  properly  executed,  there  can  be  no  doubt  that  it 
would  have  been  treated  as  the  instrument  referred  to 
by  the  Codicil ;  yet  it  must,  in  that  case,  have  been 
proved,  or  assumed,  that  there  was  no  later  Will  re- 
voking it.  This  last  fact  is  one  which  is  in  truth  a 
necessary  foundation  of  the  establishment  of  every 
testamentary  paper. 

That  a  description  in  a  Will  may  be  applied  to  a 
subject  inaccurately  described  in  it,  if  it  should  be 
shown  by  parol  evidence  that  there  is  no  subject  to 
which  it  applies  with  accuracy,  can  admit  of  no  doubt. 
**  If  the  description  in  the  Will  is  incorrect,  evidence, 
that  a  subject — having  such  and  such  marks  upon  it 
— exists,  must  be  admissible,  that  the  Court  may  de- 
termine whether  such  subject,  though  incorrectly 
described  in  the  Will,  be  that  which  the  Testator  in- 
tended."— {Wigram's  "  Extrinsic  evidence  in  aid  of 
the  interpretation  of  Wills,*'  Prop.  v.  par.  64.) 

Is,  then,  the  evidence  in  this  case  sufficient  to 
identify  the  paper  propounded  as  the  Will?  No 
other  paper  has  been  found  to  which  the  description 
can  apply ;  here  is  a  paper  kept  by  the  Testatrix  op 
to  the  time  of  her  death  in  her  own  possession,  to 


CASES  BEFORB  THE  PRIVY  COUNCIL.  443 

which,  according  to  her  view  of  that  paper,  it  does       ^^58. 
apply  with  the  strictest  accuracy.  Allen 

If  we  are  to  read  the  Codicil  with  the  knowledge     maddook. 
of  what  the  Testatrix  knew,  namely,  that  she  had 
this  testamentary  paper,  and  that  she  had  no  other, 
can  it  be  doubted  that  this  is  the  paper  referred  to  ? 

It  is  said,  however,  that  this  is  merely  the  effect 
of  parol  evidence ;  and  that  there  may  be  other  Wills, 
and  that  if  there  were  two  there  is  nothing  in  this 
Codicil  to  distinguish  which  was  the  Will  referred 
to.  Unless  there  were  two,  both  imperfectly  exe* 
cuted,  and  both  of  the  same  date  (not  a  very  probable 
event),  the  question  could  not  arise.  As  we  have 
already  observed,  the  efficacy  of  every  Will,  as  a  last 
Will,  depends  upon  the  fact  that  there  is  none  later. 
The  proof  of  this  must,  in  all  cases,  be  negative, 
and  necessarily  of  very  different  weight,  sometimes 
amounting  almost  to  certainty,  as  when  the  Will 
is  made  on  the  death-bed ;  sometimes  open  to  great 
doubt,  as  when  the  Will  has  been  made  many  years 
before  the  death ;  but  in  every  case  the  Court  ad- 
mitting the  instrument  to  probate,  must  be  satisfied 
that  it  is  the  last  Will. 

Supposing  the  paper  propounded  as  a  Will  in  this 
case  had  been  executed  a  few  hours  before  the  Codicil^ 
and  that  there  was  positive  proof  that  the  Testatrix 
signed  no  other  paper  till  she  signed  the  Codicil,  the 
objection  which  is  now  made  would,  in  law,  be  pre- 
cisely of  the  same  force. 

It  has  not  been  disputed  that,  if  the  Codicil  had 
identified  the  paper,  by  describing  it  as  containing 
certain  bequests,  such  reference  would  have  been 
sufficient  to  let  in  the  proof,  yet  in  such  case  the 
proof  would  equally  depend  on  the  assumption  that 
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1858.        there  was  no  later  Will  which  contaiaed  similar  be- 

Allen         quests. 

No  doubt  the  rule  of  law  is  as  stated  by  Lord  Eldon 
in  Smart  v.  Prujean  (6  Ves.  565),  that  **au  instni* 
ment,  properly  attested,  in  order  to  incorporate  an- 
other instrument  not  attested,  must  describe  it  so  as 
to  be  a  manifestation  of  what  the  paper  is,  which  is 
meant  to  be  incorporated."  For  this  purpose  it  is 
necessary  that  it  should  be  so  described  as  to  leave 
no  doubt  in  the  mind  of  the  Judge,  in  the  dr- 
cumstances  as  they  actually  existed  and  are  proved 
before  him,  that  the  paper  referred  to  is  the  paper 
propounded. 

In  the  case  of  Smart  v.  Prujean^  the  Testator 
by  his  Will  directed  the  proceeds  of  his  real  estate 
to  be  applied  to  such  purposes  as  he  should,  by  a 
private  letter,  which  he  stated  in  his  Will  that  he 
intended  to  leave  with  the  Abbess  of  a  Convent 
named,  or  her  successor,  appoint.  This  Will,  ac- 
cording to  the  statement  of  it  in  the  report,  does 
not  seem  necessarily  to  have  referred  to  any  par- 
ticular paper  then  in  existence.  The  letter  which 
he  declared  his  intention  to  leave  might  be  either 
one  which  he  had  already  written  or  one  which  he 
intended  to  write.  In  point  of  fact  the  Testator 
never  deposited  any  letter  in  the  custody  mentioned 
in  his  Will,  but  at  his  death  two  papers  were  found 
in  an  envelope,  which  inclosed  also  his  Will,  one 
being  a  letter  addressed  to  his  executors,  and  another 
a  letter  addressed  to  the  Abbess  in  question,  both 
documents  bearing  date  some  months  before  his  Will, 
and  one  of  them  mentioning  that  he  had  devised  his 
worldly  estate  and  effects  to  trustees  upon  the  uses 
mentioned   in  the  letter.     The  letter,  therefore,  in 
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terms,  referred  to  a  Will  already  made,  and  could  isfis. 
hardly  be  construed  to  refer  to  the  Will  actually  pro- 
duced, which  was  dated  many  months  afterwards. 
Nor  had  the  letter  been  delivered  over  to  the  Abbess, 
which  Lord  Eldon  thought,  by  the  terms  of  the  Will, 
was  an  essential  part  of  the  condition  to  give  it 
validity.  He,  therefore,  very  naturally  asked,  if  other 
letters  had  been  proved,  how  could  these  be  dis- 
tinguished from  them  ?  He  did  not  on  that  occasion 
express  any  doubt  that  parol  evidence  might  be  re- 
ceived, provided  the  reference  in  the  Will  was  to  a 
paper  already  existing  and  sufficiently  identified. 

In  a  subsequent  case,  however,  if  Lord  EldotCs 
observations  are  accurately  reported,  he  appears  to 
have  intimated  some  doubt  whether  a  paper  ante- 
cedently existing,  and  clearly  and  undeniably  referred 
to,  could  be  made  part  of  theWill,  Wilkinson  v.  Adam 
(I  Ves.  &  Bea.  445) ;  but,  if  any  such  doubt  was  ever 
thrown  out,  later  decisions  removed  it,  and  com- 
pletely established  the  rule  that,  before  the  late  Wills 
Act,  a  paper  distinctly  referred  to  by  a  Will  might  be 
incorporated  in  it. 

A  reference  by  a  Testator  to  his  last  Will,  is  a  re- 
ference in  its  own  nature  to  one  instrument,  to  the 
exclusion  of  all  others ;  if  so,  the  description  identifies 
the  instrument.  It  is  not  like  a  general  reference  to 
Codicils,  of  which  there  may  be  several. 

In  the  numerous  cases  to  be  found  on  the  subject 
of  republication  of  a  Will  by  a  Codicil  duly  executed, 
and  which,  in  effect,  is  equivalent  to  a  re-execution  of 
the  former  instrument,  it  has  never  been  held  neces- 
sary that  the  Codicil  should  refer  to  the  particular 
paper  containing  the  Will,  so  as  to  distinguish  it  from 
all  other  Wills. 
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1858.  In  Barnes  v.  Crowe  (I  Ves.  J.  497),  Lord  Commis- 

Allen  sioner  Eyre  observes : — "  The  Testator's  acknowledg- 
Maddook  D^^^t  of  his  former  Will,  considered  as  his  Will  at  the 
execution  of  the  Codicil,  if  not  directly  expressed  in 
that  instrument,  must  be  implied  from  the  nature  of 
the  instrument  itself;  as,  by  the  nature  of  it,  it  sop- 
poses  a  former  Will,  refers  to  it,  and  becomes  part  of 
it ;  and,  being  attested  by  three  witnesses,  his  implied 
declaration  and  acknowledgment  seem  also  to  be  at- 
tested by  three/'  It  was  decided  in  that  case,  that  the 
republication  of  a  Will  by  a  Codicil  was  not  only  a 
recognition  of  the  Will,  but  had  the  effect  of  a  re- 
execution,  so  as  to  make  it  speak  as  from  the  date  of 
the  Codicil,  and  to  give  a  different  meaning  to  a  gene- 
ral devise  of  lands  from  that  which  it  previously  had. 
To  this  doctrine  Sir  William  Orant^  though  he  felt 
himself  obliged  to  yield  to  authority,  was  much 
opposed,  and  when  he  had  to  consider  the  case  of 
Barnes  v.  Crowe^  in  the  case  of  Pigott  ▼.  Waller 
(7  Ves.  118),  he  urged  very  strong  reasons  against 
the  principle  of  that  decision ;  but  that  a  Codicil  to 
a  Will,  though  not  referring  to  it,  recognizes  a  pre- 
ceding Will,  and  amounts  to  a  republication,  he  does 
not  intimate  any  doubt.  His  words  are — "  A  direct 
republication,  or  re-execution,  is  an  unequivocal  act, 
making  the  Will  operate  precisely  as  if  it  was  exe- 
cuted on  the  day  of  the  republication.  But  a  refer- 
ence to  the  Will  proves  only,  that  the  devisor  recog- 
nizes the  existence  of  the  Will ;  which  the  act  of 
making  a  Codicil  necessarily  implies;  not  that  he 
means  to  give  it  any  new  operation,  or  do  more  by 
speaking  of  it  than  he  had  already  done  by  executing 
it."  He  afterwards  observes,  p.  120 — The  Lords 
Commissioners,  in  Barnes  v.  Crowe,  appear  to  have 
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determined  "  that  every  Codicil,  duly  attested,  ought        1868. 
to  be  held  a  republication.    Their  opinion  seems  to       Allev 
be,  that  the  Codicil  was  incorporated  with  the  Will,     maddock. 
The  general  proposition  referred  to  by  Lord  Com- 
missioner EyrCf  is,  that  the  execution  of  a  Codicil 
should  in  all  cases  be  an  implied  republication." 

In  the  case  of  Doe  d.  Williams  v.  Evans  (1  Cromp. 
&  Mees.  42) ,  a  Testator  prepared  a  Will  which  he  did 
not  sign,  and  about  a  fortnight  afterwards  duly  exe- 
cuted a  Codicil  on  the  same  sheet  of  paper,  com- 
mencing with  these  words :  "Codicil. — I,  David  Evans, 
make  a  Codicil  to  the  foregoing  Will ; "  and  it  was 
held  that  the  Codicil  operated  to  incorporate  and 
establish  the  Will.  Mr.  Baron  Bay  ley  in  giving  judg- 
ment, observes,  *'The  Will  was  written  on  part  of 
a  sheet  of  foolscap  paper,  and  the  Codicil  was  written 
on  the  same  sheet.  Now,  if  the  Codicil  had  not 
referred  to  the  Will,  I  should  have  thought  that  it 
did  not  set  up  that  instrument ;  but  if  the  Codicil  do 
refer  to  the  Will,  then  I  am  of  opinion  that  it  does  set 
it  up.  The  language  is,  *  Codicil — I,  David  Evans, 
make  a  Codicil,"  which  word  implies  an  addition  to  a 
former  instrument.  It  proceeds,  ^a  Codicil  to  the 
foregoing  Will ;  * "  and  the  learned  Judge  then  ob- 
serves, *'  The  Testator,  by  executing  this  Codicil,  ap- 
pears to  me,  at  that  time,  in  as  plain  terms  as  possible, 
to  have  set  up,  not  only  the  Codicil,  but  the  Will." 

In  this  case  there  was  a  distinct  reference  to  the 
particular  paper  referred  to  in  such  a  manner  as  to 
exclude  all  doubt  of  the  instrument  intended  ;  but  in 
the  case  of  Guest  v.  Willasey  (2  Bingh.  429.  S.  0. 
3  Bingh.  614),  this  circumstance  was  wanting.  A  Tes- 
tator there  made  his  Will,  duly  attested.  On  the  back 
of  this  Will  he  wrote  three  Codicils,  two  unattested, 
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1868.  and  the  last  attested.  The  last  Codicil  revoked  the 
^Alleu  appointment  of  an  executor  made  by  the  second  Co- 
dicil, but  did  not  otherwise  refer  either  to  the  Will  or 
Codicil.  The  Court  was  of  opinion  that  the  last 
Codicil  operated  as  a  republication,  not  only  of  the 
Will  and  of  the  second  Codicil,  but  also  of  the  first. 

It  is  true  that  in  both  these  cases  the  several  writ- 
ings were  all  upon  the  same  sheet  of  paper,  but  when 
the  difficulty  arises  from  an  absence  of  the  ceremonies 
required  by  the  Statute  of  Frauds,  this  circumstance 
does  not  seem  of  much  importance.  It  may  greatly 
facilitate  the  identification — it  may  make  the  evidence 
more  conclusive,  but  it  can  hardly  make  it  more  ad- 
missible. 

Accordingly,  it  does  not  seem  to  have  been  thought 
necessary  in  subsequent  cases. 

In  the  case  of  Gordon  v.  Lord  Reay  (5  Sim.  274), 
a  Testator  made  his  Will,  dated  the  17th  of  August^ 
1812,  duly  executed  and  attested,  by  which  he  devised 
£10,000  to  the  Plaintiff,  charged  on  certain  estates. 
He  afterwards  made  a  Codicil,  unattested,  dated  the 
8th  of  April,  1814,  by  which,  after  reciting  that  be 
had  sold  the  estates  so  charged,  he  directed  that  the 
legacies  should  be  paid  out  of  and  charged  on  bis 
other  real  estates.  On  the  13th  of  August,  1818,  he 
made  a  second  Codicil,  duly  executed  and  attested,  by 
which  he  confirmed  the  provisions  made  by  his  Will 
of  the  17th  of  August y  1812,  in  favour  of  the  Plaio- 
tifi\,  but  took  no  notice  of  the  Codicil  of  the  8th  of 
April f  1814;  yet  it  was  held,  that  a  Codicil  being  in 
law  a  part  of  a  Will,  the  second  Codicil,  by  confirming 
the  Will,  established  the  first  Codicil  so  as  to  charge 
the  £10,000  legacy  on  the  real  estates. 

lliat  case  was  decided  in  1832.    In  the  subsequent 
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case  of  Utterton  v.  Robins  (I  Ad.  &  Ell.  423)i  which  1868. 
v^as  argued  before  the  Court  of  King's  Bench  on  a  case 
sent  from  the  Court  of  Chancery  in  1834,  a  question 
of  the  same  kind  arose.  In  that  case  the  Testator 
made  a  Will,  dated  the  12th  of  September,  1823,  duly 
executed  and  attested,  and  after  devising  a  house  in 
Brompton  Terrace  to  his  daughter,  Mrs.  Utterton,  gave 
the  residue  of  his  real  and  personal  estate  to  trustees. 
By  a  memorandum  in  pencil  in  the  margin  of  his 
Will,  dated  the  6th  of  August,  1825,  signed,  but  not 
attested,  the  Testator  recited  that  he  had  sold  the 
house  given  by  the  Will  to  his  daughter,  and  gave  her 
instead  of  it  a  house  in  Portugal  Street.  He  after- 
wards signed  another  unattested  Codicil,  dated  the 
29th  of  August,  1825,  to  the  same  effect,  and  after- 
wards made  several  Codicils  properly  executed  and 
attested,  for  the  purpose  of  including  in  the  operation 
of  his  Will,  after*purchased  estates.  The  last  of 
these  Codicils  was  dated  the  5th  of  February,  1830, 
and  was  in  these  words:  '^I,  John  Robins,  do  make 
this  further  Codicil  to  mv  Will,  which  bears  date  the 
12th  day  of  September,  1823.  I  give  and  devise  all 
real  estates  and  hereditaments  purchased  by  me  since 
the  date  and  execution  of  my  said  Will,  to  the 
trustees  therein  named,  their  heirs  and  assigns,  to  the 
uses  and  upon  the  trusts  in  my  said  Will  expressed 
and  declared  of  and  concerning  the  residue  of  my  real 
estates." 

The  house  in  Portugal  Street  had  been  purchased 
between  the  date  of  the  Will  and  of  the  Codicil  of  the 
29th  of  August,  1825,  and  the  question  for  the  con- 
sideration  of  the  Court  was,  to  whom  the  house  in 
Portugal  Street  passed ;  it  being  contended  on  the 
part  of  Mrs.  Utterton,  that  the  last  Codicil,  though 
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1866.  Hot  referring  to  any  instrument  but  the  Will,  operated 
Allbw  as  a  republication  of  all  the  Codicils,  whether  attested 
Maddock.  ^^  unattested,  and  that  the  house  in  Portugal  Street 
passed  to  Mrs.  Utterton.  The  case  of  Gordon  v.  Lord 
Reay  was  not  cited,  and  the  Court  did  not  decide 
whether  such  Codicil  would  or  would  not  establish 
the  unattested  Codicils  not  referred  to  ;  though  Mr. 
Baron  Parke  may  be  considered  to  have  intimated  an 
opinion  against  giving  to  the  Codicil  what  he  terms 
^'  that  immense  effect  in  republication  which  Mrs. 
Vtterton's  Counsel  ascribe  to  it ;  *^  but  the  Court 
held,  that  supposing  the  Codicils  in  favour  of  Mrs. 
Utterton  to  have  been  duly  attested,  the  last  Codicil 
would  have  revoked  them,  and  devised  the  estate  in 
question  to  the  trustees  under  the  Will.  The  learned 
Judges  had  no  doubt  that  any  testamentary  paper  un- 
attested, sufficiently  referred  to  a  duly  executed  and 
attested  Codicil,  would  be  established  by  such  Codi- 
cil, though  the  two  instruments  were  not  only  not 
on  the  same  paper,  but  were  not  even  in  the  same 
country. 

This  is  the  result  which  we  collect  from  the  obser- 
vations  which  fell  from  the  Judges  in  the  course  of  the 
argument,  though  they  contented  themselves  with 
sending  a  certificate  of  their  opinion  to  the  Court  of 
Chancery  as  to  the  effect  of  the  devise,  without  assign* 
ing  any  reasons. 

In  the  case  of  Radburn  v.  Jervis  (3  Beav.  450),  de- 
cided by  Lord  Langdale ;  the  cases  of  Guest  v.  WiUasey, 
Gordon  v.  Lord  Reay^  and  Utterton  v.  Robins,  were 
all  cited ;  and  his  Lordship  was  of  opinion,  that  a  Co- 
dicil duly  executed  and  attested,  though  referring  only 
to  the  Will,  operated  to  establish  and  republish  all 
previous  Codicils,  whether  duly  executed  or  not. 
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The  Testator  there  made  a  Will  giving  various        1858. 
legacies,  and  charging  his  real  estates  with  all  legacies 
thereby  given.      He  made  many  Codicils,  some  duly 
executed  and  attested,  and  some  not ;  and  by  one  of 
the  latter  class  he  gave  a  legacy  to  Mr.  Brundrett^ 
His  eleventh  Codicil  was  duly  executed  and  attested, 
and  began  in  these  words :  "  This  is  a  further  Codicil 
to  the  last  Will  and  Testament  of  me,  Sir  Thomas 
Clarges,  Bart.,  made  this  10th  day  of  April,  1828."  The 
Codicil  was  confined  to  revoking  the  appointment  of 
two  gentlemen  named  in  the  Will  as  trustees,  and  the 
legacies  given  to  them,  and  to  appointing  Brundrett 
an  executor  and  trustee  in  their  stead.    Lord  Lang^ 
dale  held,  that  the  legacy  to  Brundrett  was  not  charged 
on  the  real  estates,  because  the  Codicil  did  not  so 
charge  it,  and  the  Will  charged   only  the  legacies 
thereby  given ;  but  he  was  clearly  of  opinion,  that  the 
last  Codicil  operated  as  a  republication  of  all  the  pre* 
ceding  Codicib,  as  well  as  of  the  Will,  though  none 
of  the  Codicils  were  referred  to.     His  language  is — 
**  The  object  of  the  last  Codicil,  which  was  duly  ex- 
ecuted and  attested,  was  to  revoke  the  appointment 
of  trustees  and  executors  named  in  the  Will,  and  the 
bequests  given  to  these  trustees,  and  to  appoint  Mr. 
Brundrett  to  be  executor  and  trustee ;  and  though,  in 
effect,  it  operated  as  a  republication  of  the  Will  and 
former  Codicils,  and  might  have  extended  any  prior 
general  devise  to  lands  subsequently  acquired  before 
the  date  of  the  last  Codicil,  and  have  subjected  such 
subsequently  acquired  lands  to  a  general  charge  con- 
tained in  the  Will ;   yet,  considering  it  as  a  repub- 
lication of  the  Will  and  all  the  preceding  Codicils,  I 
do  not  think  the  effect  is  to  charge  on  the  land,  legacies 
which  by  those  Codicils  were  not  so  charged/' 
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Aaron  v.  Aaron  (3  De  Gex  &  Sm.  475),  before 
Lord  Justice  Knight  Bruce,  recognizes  the  rule  of  law 
as  established  in  Gordon  v.  Lord  Reay,  and  treats  it 
as  not  inconsistent  with  the  decision  in  Utterton  v. 
Robins;  and  his  Lordship  observes  **  that  it  can  make 
no  difference  whether  the  Codicil  be  written  on  the 
same  paper  with  the  Will,  or  written  at  a  subsequent 
period,  or  not." 

^  The  cases  to  which  we  have  referred  all  turned 
upon  instruments  anterior  to  the  late  Wills  Act ;  but 
they  show  that  before  that  Act,  in  order  to  give 
validity  against  real  estate  to  a  testamentary  instru- 
ment previously  ineffectual  for  the  purpose,  such  a 
general  reference  was  sufficient  as,  when  compared 
with  the  evidence  produced,  would  enable  the  Court 
to  identify  the  document ;  that  a  Codicil  would  operate 
as  a  republication  of  the  Will,  and  that  a  republication 
of  a  Will  would  amount  to  a  republication  of  whatever 
antecedent  papers  might  answer  the  description  of  Co- 
dicils, leaving  it  to  be  ascertained  by  parol  evidence 
what  might  be  the  particular  papers  answering  the 
description  of  either  Will  or  Codicil. 

This  doctrine  was  very  much  discussed  in  the  case 
of  Hitchings  v.  Wood,  before  the  Judicial  Committee 
in  1841,  reported  in  2  Moore's  P.  C.  Cases,  355; 
and  many  valuable  observations  bearing  upon  this 
question  were  made  by  Lord  Lyndhurst,  though,  as  the 
case  arose  before  the  Wills  Act  of  1837,  and  related 
only  to  personal  estate,  it  has  not  the  authority  of  a 
decision  on  the  point  in  controversy. 

As  to  the  certainty  of  the  reference  required  by  the 
law  in  the  incorporating  instrument,  there  does  not 
seem  to  be  much  distinction,  under  the  Statute  of 
Frauds,  between  a  Will  and  any  other  instrument. 
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Id  either  case  it  is  necessary,  and  it  is  sufficient,  that        i858. 
the  description  should  be  such  as  to  enable  the  Court,       Allen 
when  the  evidence  is  produced,  to  say  what  is  the  in-     madw>ck. 
strument  intended. 

In  the  case  of  Shortrede  v.  Cheek  (1  Ad.  &  Ell. 
^7),  a  guarantee  in  writing  referred  to  '^  the  promis- 
sory note,"  and  evidence  was  offered  of  a  particular 
promissory  note,  alleged  to  be  the  one  in  question. 
It  was  objected  that  the  writing  did  not  specify  what 
promissory  note  was  meant ;  that  there  might  be  more 
than  one.  But  the  opinion  of  the  Court  was,  that, 
although  if  there  had  been  more  than  one,  there 
would  have  been  difficulty  in  admitting  parol  evidence 
to  prove  which  note  was  meant,  yet  as  only  one  was 
proved,  and  there  was  no  evidence  of  any  other,  the 
description  was  sufficient.  Mr.  Baron  Parke  observed, 
in  answer  to  the  argument  that  there  might  be  other 
notes,  **  Even  if  the  note  had  been  fully  described, 
you  might  say  that  it  was  possible  there  might  have 
been  another  note,  and  that  the  contrary  should  have 
been  shown." 

The  same  doctrine  was  carried  still  further  by  Lord 
Lyndhurst  in  the  case  of  Hodges  v.  Horsfall  (I  Russ. 
&  Myl.  116).  A  contract  in  writing  was  made,  one 
of  the  terms  of  which  related  to  the  execution  of 
certain  buildings,  ^'as  per  plan  agreed  upon."  In 
that  case  several  plans  had  been  drawn  out,  and  dis- 
cussed at  different  times,  and  it  was  doubtful  which 
was  the  plan  meant.  Lord  Lyndhurst,  in  a  Bill  for  a 
specific  performance  of  the  contract,  held,  on  the 
authority  of  Clinan  v.  Cook  (I  Sch.  &  Lef.  22),  that 
parol  evidence  was  admissible  to  prove  which  of  the 
plans  was  intended,  but  he  thought  that  the  evidence 
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1658.  was  insufficient  to  identify  the  one  insisted  on,  and  on 
Allen  that  ground  dismissed  the  Bill. 
Maddock,  ^'  ^^®  ^^^^  supposed  that  this  case  is  open  to  criti- 
cism, on  the  ground  that  the  contract  did  not  of 
necessity  refer  to  any  writing,  and  that  to  ascertain, 
by  parol  evidence,  which,  of  several  documents,  all 
answering  the  description,  was  intended,  is  going 
further  than  any  former  case,  and  is  contrary  to  the 
opinion,  or  inclination  of  the  opinion,  of  the  Judges  in 
Shortrede  v.  Cheek  (Wigram^s  "  Extrinsic  evidence  in 
aid  of  the  interpretation  of  Wills,"  Prop.  vii.  par.  165, 
p.  127,  in  note). 

For  the  present  purpose  it  is  quite  imaiaterial  to 
consider  the  value  of  these  objections.  In  this  case 
it  is  clear,  that  the  thing  referred  to  is  a  writing ;  that 
it  is  in  its  nature  a  single  instrument ;  and  that  only 
one  document  is  found  to  answer  the  description. 

The  cases  of  Shortrede  v.  Cheeky  and  Hodges  y. 
Horsfallf  are  referred  to  by  Lord  Cottenham,  in  Squire 
V.  Campbell  (1  Myl.  &  Cr.  480),  as  only  establishing  a 
principle  which  he  seems  to  consider  as  settled,  that 
when  an  agreement  refers  to  some  other  document, 
the  identity  of  the  thing  referred  to  may  be  esta- 
blished by  parol  evidence. 

A  reference  in  a  Will  may  be  in  such  terms  as  to 
exclude  parol  testimony,  as  where  it  is  to  papers  not 
yet  written,  or  where  the  description  is  so  vague 
as  to  be  incapable  of  being  applied  to  any  instrument 
in  particular;  but  the  authorities  seem  clearly  to 
establish  that  where  there  is  a  reference  to  any  written 
document,  described  as  then  existing,  in  such  terms 
that  it  is  capable  of  being  ascertained,  parol  evidence 
is  admissible  to  ascertain  it,  and  the  only  question 
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then  is,  whether  the  evidence  is  suflScient  for  the  pur-        issa 

pose.  Allen 

Supposing  the  evidence  to  be  admissible  as  the  madxxocit. 
case  would  have  stood  under  the  Statute  of  Frauds, 
has  the  Wills  Act  of  1837,  altered  the  general  law 
upon  the  subject  ?  There  are  no  words  in  the  Act  by 
which  any  such  intention  is  declared.  It  has  altered 
the  mode  in  which  the  instrument  containing  the 
Will  is  to  be  executed,  but  it  has  left  untouched,  as 
it  appears  to  us,  the  question  what  papers  are  to  be 
held  included  in  the  instrument  so  executed.  The 
Statute  of  Frauds  enacted,  that  all  devises  of  lands 
shall  be  in  writing,  and  signed  by  the  devisor,  or  by 
some  other  person  in  his  presence,  and  by  his  express 
directions,  and  shall  be  attested  and  subscribed  in  his 
presence  by  three  or  four  credible  witnesses,  or  else 
they  shall  be  void. 

The  Wills  Act,  7th  Will  IV.,  and  1  Vict.,  sec.  9, 
provides,  that  no  Will  shall  be  valid  unless  it  be  in 
writing,  and  signed  at  the  foot  or  end  thereof  by  the 
Testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction,  and  such  signature  shall  be  made  or 
acknowledged  by  the  Testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time,  and  such 
witnesses  shall  attest  and  shall  subscribe  the  Will  in 
the  presence  of  the  Testator,  but  no  form  of  attesta- 
tion shall  be  necessary. 

The  ceremonies  necessary  to  authenticate  the  in- 
strument are  altered,  but  no  alteration  is  here  made 
in  the  effect  to  be  given  to  words  used  in  it.  It 
should  seem  that  a  paper  which  would  have  been 
incorporated  in  a  Will  executed  according  to  the 
Statute  of  Frauds  must  now  be  incorporated  in  a 
Will  executed  according  to  the  new  Act. 
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1858.  In  those  instances  in  which  the  Legislature  was  of 

Allev       opinion  that  the  construction  put  by  decided  cases 

Madpook,     ^P^°  '^^  Statute  of  Frauds,  as  to  the  execution  of 

Wills,  or  the  rules  applied  to  devises  contained  io 

them,  required  alteration,  provisions  for  that  purpose 

were  introduced  into  the  Act. 

The  incorporation  of  unattested  documents  by  re- 
ference in  an  attested  Will,  was  a  subject  of  very 
great  importance,  and  had  excited  much  attention,  the 
propriety  of  which  had  been  sometimes  doubted,  at 
least  to  the  extent  to  which  it  had  been  carried.  It 
can  hardly  be  supposed  that  if  it  had  been  intended 
to  introduce  so  great  an  alteration  in  the  law,  it  would 
not  have  been  introduced  by  express  declaration.  But 
to  have  introduced  any  such  declaration  would  have 
occasioned,  in  many  cases,  great  inconvenience  and 
injustice. 

The  only  circumstance  of  which  we  are  aware  from 
which  any  colour  can  be  given  to  the  argument  that 
the  Statute  had  the  operation  now  suggested,  is  the 
construction  put  upon  it  by  this  Committee,  in  Smee 
V.  Bryer  (6  Moore's  P.  C.  Cases,  404),  by  which  it 
was  held  that  the  signature  must  be  so  affixed  at  the 
end  of  the  Will  as  to  leave  no  blank  space  for  any 
interpolation  between  the  end  of  the  Will  and  the 
signature ;  and  it  might  be  said  that  such  a  security 
against  fraud  could  not  be  afforded  if  a  paper  only 
referred  to  in  the  Will  could  be  admitted  as  part  of 
it.  But  this  construction  was  found  to  produce  such 
extensive  injustice  that,  by  the  Statute,  1 5th  &  16th 
Vict. 9  c.  24,  the  Legislature  interfered  to  alter  the  law 
so  established,  and  this  Act  passed  before  the  Codicil  in 
this  case  was  executed.  It  was  not  contended  in  this 
case,  nor,  as  far  as  we  are  aware,  has  it  been  con- 
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tended  in  any  case  since  the  Wills  Act  of  1837,  that  1858. 
no  reference,  however  distinct,  is  now  sufficient  to  in-  Allbn 
corporate  another  testamentary  paper  in  the  paper 
duly  executed  as  a  Will  or  Codicil,  but  the  question 
has  always  been,  what  reference  in  the  valid  paper  is 
sufficient  to  let  in  evidence  to  identify  the  invalid 
paper. 

Upon  this  point  an  important  distinction  has  been 
introduced  by  the  Act,  to  which  we  have  already 
alluded,  namely,  that  whereas  before  the  Act  a  paper 
not  duly  executed  might  be  a  Codicil  as  to  personal 
estate,  and  might,  therefore,  be  referred  to  by  that 
description,  no  such  paper  can  now  be  properly  so 
designated. 

That,  with  this  exception,  the  law  on  this  subject 
remains  as  it  was  before  the  Act,  appears  from  an 
examination  of  the  authorities,  although  in  deciding 
on  the  question  what  is  or  is  not  a  sufficient  descrip- 
tion to  let  in  evidence,  cases  of  great  nicety  are  to  be 
found. 

In  AprUt  1841,  the  question  now  raised  came  be- 
fore the  Prerogative  Court  in  Smith's  case  (2  Curt. 
796).  In  that  case  the  Testator,  in  May,  1838,  made 
a  Codicil  to  his  Will,  signed  but  not  attested.  In 
August f  1840,  he  made  a  further  Codicil,  signed  and 
duly  attested.  This  was  written  on  the  second  side 
of  the  paper  on  which  the  former  Codicil  was  written, 
and  the  deceased  described  it  as  '^  a  second  Codicil 
to  my  last  Will  and  Testament."  Sir  Herbert  Jenner 
Fust  decreed  probate  of  both  Codicils,  observing: 
"The  latter  Codicil  being  duly  executed,  referring  to 
the  former,  is  an  execution  of  the  former  Codicil 
also." 

In  the  case  of  the  goods  of  Sotheron  (2  Curt.  831), 
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.  1858.       the  same  learned  Judge  recognized  the  rule  as  laid 
^Allbw'      down  in  Smith's  case,  but  held  the  reference  in  the 
Mapdock.     ^^^^  ^^^  *°  ^^  sufficient  to  let  in  evidence  of  the  paper 
propounded. 

In  January  J  1843,  in  the  case  of  Claringbull  (3 
Notes  of  Cases,  1),  Sir  Herbert  Jenner  Fust  again 
acted  on  the  rule  laid  down  in  Smith's  case,  referring 
to  it  as  the  interpretation  which  this  Court  has  put 
upon  the  Statute  of  Wills. 

In  the  course  of  the  same  year  he  had  to  determine 
the  important  case  of  Lord  Hertford's  Will  (3  Curt. 
468).  The  Testator  had  there  made  a  Will  and 
twenty-nine  Codicils.  Some  of  the  Codicils  were 
made  before  the  Act  of  1837,  and  required  no  attesta- 
tion ;  others  were  made  after  the  Act,  some  of  which 
were  attested,  and  others  not.  One  Codicil,  made  at 
Milan  in  October,  1838,  was  unattested.  He  made 
a  further  Codicil  dated  in  April,  1839,  duly  executed 
and  attested,  and  thereby  declared  that  he  ratified  and 
confirmed  his  Will  and  Codicils.  The  question  was 
whether  the  Milan  Codicil  was  thereby  established, 
and  it  was  decided  by  Sir  Herbert  Jenner  Fust  that 
it  was  not,  and  upon  this  principle,  that  it  was  not  a 
Codicil ;  that  it  was  not  distinctly  referred  to  as  such ; 
that  there  were  other  papers  which  were  Codicils,  and 
which  would  satisfy  the  words  of  the  instrument  re- 
ferring to  them ;  and  that  the  Court  could  not,  there- 
fore, extend  the  words  of  reference  to  an  instrument 
not  answering  the  description. 

'  In  June^  1 844,  the  case  on  Lord  Hertford's  testa- 
mentary papers  came  before  the  Judicial  Committee 
by  way  of  appeal  from  the  decision  of  Sir  Herbert 
Jenner  Fust,  and  the  decision  was  affirmed  (4  Moore's 
P.  C.  Cases,  339).     Dr.  Lushington,  in  delivering  the 
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judgment  of  the  Committee,  observed  very  strongly  1858. 
upon  the  inconvenience  which  niight  result  from  ad-  allbit 
mitting  papers  to  probate  neither  properly  executed 
nor  distinctly  identified;  but  he  also  relied  on  the 
ground  of  the  judgment  in  the  Court  below,  namely, 
that  there  being  no  reference  to  the  particular  paper, 
except  under  a  general  description  of  "  Codicils,"  and 
there  being  instruments  which  properly  answered  the 
description  of  Codicils,  the  words  could  not  be  ex* 
tended  to  an  instrument  not  properly  answering  the 
description. 

This  was  the  case  mainly  relied  on  by  the  Appel- 
lant in  the  argument  before  us.  It  is  a  decision  on 
every  ground  entitled  to  the  utmost  respect,  and  we 
not  only  hold  ourselves  bound  by  its  authority,  but 
entirely  assent  to  its  principle.  We  can  find,  how- 
ever, nothing  in  it  inconsistent  with  the  rule  adopted 
in  the  cases  of  Smith  and  Claringbull,  which  ap- 
plied under  the  new  Act  the  principles  adopted  under 
the  old. 

The  question  came  again  before  Sir  Herbert  Jennet 
Fust  in  the  case  of  Ingoldhy  v.  Ingoldby  (4  Notes  of 
Cases,  493),  in  1846.  In  that  case,  the  Testator  made 
an  unattested  Codicil  to  his  Will ;  he  afterwards  made 
a  second,  properly  attested,  with  the  words,  "  This  is 
another  Codicil  to  my  Will."  On  his  death,  these 
two  Codicils  only  were  found,  and  Sir  Herbert  Jenner 
Fust  admitted  them  to  probate.  The  learned  Judge 
observes :  *'  I  think  the  circumstances  of  this  case  are 
sufficient  to  distinguish  it  materially  from  the  Marquis 
of  Hertford's  case.  There  is  only  one  paper  here 
which  comes  under  the  description  of  a  Codicil.  It  is 
not,  indeed,  a  Codicil,  because  it  is  not  duly  executed ; 
but  it  is  clear  that  the  Testator  intended  it  to  be  a 
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1858.  Codicil,  not  only  from  the  paper  itself,  but  from  the 
Ai^LEN  indorsement ;  and  it  was  attached  to  the  Will  by  seal- 
Haddock  ing-wax,  without  a  seal.  He  describes  the  second 
paper  as  *  another  Codicil/  evidently  referring  to  what 
he  believes  to  be  in  existence.  I  apprehend  there  are 
cases  in  which  a  Testator  has  bequeathed  property  to 
his  children,  and  there  being  no  legitimate  children  to 
answer  the  description,  illegitimate  have  taken.  So 
here,  there  being  no  duly-executed  Codicil,  the  words 
may  have  reference  to  an  unexecuted  Codicnl."  The 
learned  Judge  then  adverts  to  the  circumstance  that 
there  was  a  reference  in  the  second  Codicil  to  a  be- 
quest contained  in  the  first,  and  adverts  to  it  as  a  not 
immaterial  circumstance,  but  does  not  make  it  the 
ratio  decidendi. 

The  same  question  again  came  before  the  Court  in 
1849,  in  the  case  of  Phelps  (6  Notes  of  Cases,  695). 
There  the  Testator  made  his  Will,  duly  executed,  and 
afterwards  made  a  first  Codicil  on  the  same  sheet  of 
paper,  attested  by  only  one  witness.  He  then  executed 
a  second  Codicil,  duly  attested,  by  which  he  referred 
to  and  confirmed  the  Will,  but  took  no  notice  of  the 
first  Codicil.  Sir  Herbert  Jenner  Fust  held,  that  the 
first  Codicil  was  not  established  by  the  second,  for  the 
instrument  in  question  was  not  a  Codicil ;  and,  there- 
fore, the  confirmation  of  the  Will  did  not  amount  to 
a  confirmation  of  the  Codicil. 

In  the  case  of  Haynes  v.  Hill  (7  Notes  of  Cases, 
256),  the  point  once  more  arose  in  August,  1849. 
In  that  case,  a  Testator  made  his  Will  and  several 
Codicils,  the  last  of  which  only  was  attested.  The 
last  Codicil  confirmed  the  Will,  but  said  nothing  of 
the  Codicils.  The  question  was  in  truth  the  same  as 
had  arisen  in  Phelps's  case,  and  the  same  decision 
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was  pronounced.  Sir  Herbert  Jenner  Fust  went  very  1868. 
fully  into  the  doctrine,  and  held,  as  it  seems  on  the 
most  satisfactory  grounds,  that  the  case  was  governed 
by  Lord  Hertford's^  there  being  no  reference  to  any- 
thing but  the  Will,  and  the  unattested  Codicils  not 
being  part  of  it. 

These  cases,  when  compared  with  Gordon  v.  Lord 
Reay,  clearly  illustrate  the  distinction  introduced  by 
the  Wills  Act,  to  which  we  have  already  adverted. 

In  the  case  of  The  Countess  Dowager  of  Pembroke 
(1  Deane's  £cc.  Rep.  182),  Sir  John  Dodson,  from 
whose  decision  the  present  appeal  is  brought,  followed 
the  decision  of  Sir  Herbert  Jenner  Fust  in  Sotheron^s 
case,  but  his  subsequent  decision  in  the  present  case 
shows  that  he  did  not  mean  to  infringe  upon  the  rules 
to  which  we  have  referred. 

The  result  of  the  authorities  both  before  and  since 
the  late  Act,  appears  to  be,  that  when  there  is  a 
reference  in  a  duly-executed  testamentary  instru* 
ment  to  another  testamentary  instrument  by  such 
terms  as  to  make  it  capable  of  identification,  it  is 
necessarily  a  subject  for  parol  evidence,  and  that 
when  the  parol  evidence  sufficiently  proves  that, 
in  the  existing  circumstances,  there  is  no  doubt  as 
to  the  instrument,  it  is  no  objection  to  it  that,  by 
possibility,  circumstances  might  have  existed  in  which 
the  instrument  referred  to  could  not  have  been 
identified. 

As  in  this  case  the  only  question  is  whether  there 
is  sufficient  evidence  to  identify  the  paper  propounded 
as  the  Will,  it  is  not  necessary  to  consider  whether 
anv  evidence  was  received  in  this  case,  to  which  ob- 
jection  might  be  made.  The  facts  on  which  we  rely 
are,  beyond    all   question,  admissible  in  evidence, 
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1858.  namely,  that  the  paper  in  question  was  written  by  the 
Allen  Testatrix,  was  found  locked  up  in  her  possession  at 
Mad^pook.  ^^^  death,  in  a  sealed  envelope,  on  which  there  was 
an  endorsement  describing  it  as  her  Will ;  and  that 
after  diligent  search  no  other  paper  has  been  found 
answering  the  description,  and  that  the  only  trace 
of  any  other  testamentary  paper  in  the  evidence,  is 
the  proof  of  an  earlier  Will,  which  the  Testatrix 
destroyed. 

Their  Lordships,  therefore,  are  of  opinion,  that 
the  decree  complained  of  must  be  affirmed,  and  they 
think  that  the  costs  of  all  parties  must  come  out 
of  the  estate.  They  cannot  properly  refer  to  the 
extra-judicial  opinion  of  any  individual,  however 
eminent,  as  an  authority  for  their  decision ;  but  it  is 
satisfactory  to  them  to  observe  that  (in  a  work 
which,  though  it  professes  to  be  written  only  for  the 
unlearned,  may  often  be  consulted  by  the  most 
learned  with  advantage)  Lord  St.  Leonards  treats 
as  clear,  a  point  which,  from  its  extreme  import- 
ance, their  Lordships  have  thought  it  advisable  to 
examine  at  so  great  a  length.  In  the  **  Handy  Book 
on  property  law"  (Sixth  Ed.  151),  we  find  the  fol- 
lowing passage : — **  So  a  Will  or  Codicil  not  duly 
executed,  may  be  rendered  valid  by  a  later  Codicil 
duly  executed  and  referring  clearly  to  it,  or  in  such 
a  manner  as  to  show  the  intention..  Therefore,  if 
you  were  to  begin  your  Codicil,  *This  is. a  Codicil 
to  my  last  Will,'  and  there  was  only  one  Will,  those 
words  would  set  up  the  Will,  although  not  duly  exe- 
cuted." That  very  learned  author  then  points  out 
the  distinction,  where  there  are  several  Wills  and 
Codicils,  and  refers  to  the  decision  in  Lord  Hertford's 
case,  which  he  understands  as  we  do. 
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ON  APPEAL  FROM  THE  COURT  OF  ERROR 
AND  APPEAL  OF  UPPER  CANADA. 

John  Geoegb  Bowes    ...     Appellant^ 

AND 

The  City  of  Toronto  .         -         .     Respondents.* 

1  HIS  suit  was  instituted  in  the  Court  of  Chancery  ^^y  eth,  sth, 
of  the  Province  of  Upper  Canada^  by  certain  inhabi-  is^s.  ' 
tants  of  the  City  of  Toronto  (for  whom  afterwards  ThTMayor 
was  substituted  the  City  of  Toronto  itself,  a  corporate  »?<i  Corpora- 

^  .        tion  of  the 

body)  against    the  Appellant,  to  recover  from  him  City  of  To- 
the  sum  of  £4,115.   17^.  3d.,  the  amount  of  profit  ^w^^u^' 

thorized  by 
*  Present:   The  Kight  Hon.  The  Lord  Justice  Knight  Bruce,  the  Canadian 

the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  f^^j^  ^^th  & 
Ryan,  and  the  Right  Hon.  The  Lord  Justice  Turner.  c.  84,  to  issue 

debentures  to 
a  certain  amount,  to  assist  in  the  construction  of  The  Toronto,  /Simcoe, 
and  Lake  Huron  Union  Railway. 

At  that  period  B.  was  the  Mayor  and  a  member  of  the  Finance  Com- 
mittee, and  took  an  active  part  in  passing  a  bye-law  which  authorized 
the  issue  by  the  Corporation  of  debentures  for  the  completion  of  the 
Bailway.  jB.  at  tluit  time  was  engaged  in  co-partnership  with  H^  and 
B.  &  Ws  firm  purchased  of  S,  k  Co.,  contractors  for  the  Railway  Com- 
pany, some  of  the  debentures  so  issued,  which  had  been  assigned  to 
Is.  &  Co.  by  the  Corporation.  B.  and  his  partner  afterwards  sold  the 
debentures,  and  thereby  realized  a  large  profit.  This  transaction  was 
without  the  knowledge  of  the  Corporation.  Held  ^affirmin^  the  decree 
of  the  Court  of  Chancery  in  Canaaa)^  that  B,  must,  m  the  circumstances 
of  his  being  a  member  of  the  Corporation,  and  the  manner  in  which  he 
acted  throughout  the  transaction,  be  treated  as  the  trustee  of  the  Cor- 
poration, and  was  not  entitled  to  any  benefit  received  from  the  sale  of 
the  debentures,  and  was  liable  to  account  to  the  Corporation  for  the 
ascertained  and  unquestioned  amount  of  profit  made  and  received  by 
him  in  the  transaction  in  which  he  had  engaged  in  respect  of  the  sale 
of  the  Corporation  debentures. 

Held,  further,  that  it  made  no  difference  that  the  profit  from  the 
sale  of  the  debentures  was  made  by  B.  and  his  partner  II,  jointly,  and 
not  by  B,  alone. 

An  objection  for  want  of  parties  to  a  Bill  ought  to  be  made  in  the 
Court  below.  A  Coiurt  of  appeal  will  not  treat  the  suit  as  defective 
when  no  such  objection  was  taken  in  the  Colonial  Court. 

VOL.    XL  I  I 
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1858. 
Bowks 

V, 

The  City  op 

TOBONTO. 


received  by  him  from  the  sale  of  certain  debentures 
issued  on  behalf  of  the  City  of  Toronto^  on  the 
ground  that  the  Appellant  at  the  time  of  the  transac- 
tion was  Mayor  of  that  City,  and  one  of  the  Council 
thereof,  and  a  member  of  the  Finance  Committee, 
and  as  such,  the  trustee  and  agent  of  that  City,  and, 
therefore,  incapacitated  from  deriving  a  personal 
profit  from  those  transactions. 

The  Appellant  was  Mayor  of  the  City  of  Toronto, 
in  the  years  1831  and  1852.  In  the  latter  year,  the 
Common  Council,  in  conformity  with  the  provisions 
of  certain  Acts  of  the  Provincial  Legislature,  issued  to 
The  Toronto,  Simcoe,  and  Huron  Union  Railway  Com- 
pany, in  discharge  of  existing  obligations  of  the  City 
to  the  Railway  Company,  certain  debentures  to  a  large 
amount,  payable  to  bearer,  and  transferable  by  deli- 
very. By  arrangement  between  the  Railway  Com- 
pany  and  the  Contractors,  Messrs.  Story  &  Co.,  the 
debentures  became  the  property  of  the  latter,  who  sold 
the  same  at  a  discount  of  20  per  cent,  to  the  Appel- 
lant's co-partnership  firm  of  Bowes  &  Hall,  and  to  the 
Hon.  Francis  Hincks,  who  provided  the  funds  to  com- 
plete the  purchase.  The  Appellant  and  his  partner 
ultimately  realized  by  the  transaction  the  sum  of 
£8,200  and  upwards,  one  moiety  of  which  was  re- 
ceived by  the  Appellant,  and  by  him  credited  to  his 
firm  in  the  books  of  the  co-partnership.  The  Appel- 
lant presided  as  Mayor  at  the  meetings  of  a  Common 
Council  which  passed  the  bye-laws  under  which  the 
debentures  were  issued.  The  question  which  arose  in 
the  appeal  was,  whether  the  Appellant  was*  liable  to 
account  for  and  pay  to  the  Respondents,  as  represent* 
ing  the  City  of  Toronto,  the  moiety  of  the  profit  re- 
ceived and  carried  by  him  to  the  credit  of  the  co- 
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partnership  firm.     The  Court  of  Chancery  of  Upper        1858. 
Canada  decided  that  the  Appellant  was  to  be  consi-      ^Bowm" 
dered  as  a  trustee  for  the  Corporation,  and  was  liable   ^^^^  q[^^  ^^^ 
to  account  for  the  same,  and  that  decision  was  affirmed      Tokooto. 
by  the  Court  of  Error  and  appeal  of  the  Colony. 

The  Bill  was  originally  filed  by  one  Paterson,  and 
four  other  persons,  inhabitants  of  the  City  of  Toronto^ 
on  behalf  of  themselves  and  all  other  the  inhabitants 
of  that  City,  against  the  Appellant  and  the  City  of 
Toronto^  as  Defendants.  To  this  Bill  the  Appellant 
put  in  his  answer,  and  a  replication  having  been  filed 
thereto,  and  witnesses  examined,  the  Plaintiffs,  by  leave 
of  the  Court,  amended  their  Bill,  to  which  the  Appel- 
lant put  in  his  answer,  and  witnesses,  and  evidence  in 
the  cause,  were  afterwards  examined  and  taken.  The 
City  Council  having  subsequently  consented  to  allow 
the  name  of  the  Corporation  to  be  substituted  as 
Plaintiffs,  an  Order  to  amend  the  Bill  in  that  behalf 
was  obtained,  by  which  Order  the  answers  of  the 
Appellant  to  the  Bill  of  the  original  Plaintiffs  were 
directed  to  stand  as  answers  to  the  Bill  as  amended, 
and  the  replictition  already  filed,  and  the  depositions 
and  other  proceedings  already  taken  were  ordered  to 
be  taken  as  the  replication,  depositions,  and  proceed- 
ings under  the  amended  Bill.  The  facts  of  the  case 
and  the  evidence  taken  are  so  fully  referred  to  and 
commented  upon  in  the  judgment  of  their  Lordships 
that  any  further  statement  here  is  unnecessary. 

On  the  9th  of  October,  1854,  the  cause  came  on  to 
be  heard  before  the  Chancellors  and  one  of  the  Vice- 
chancellors,  and  thereupon  the  Court  gave  judgment 
and  decreed  as  follows: — "This  Court  doth  declare 
John  G.  Bowes  to  have  been,  and  to  be,  a  trustee  for 
the  City  of  Toronto^  of  the  profit  received  by  him 
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isrjs.       from  the  sale  of  the  debentures,  in  question,  in  this 
BoweT      cause.      And   this  Court   doth  further  declare,  that 

The  City  op  *^^^^  ^'  ^^^^^y  being  such  trustee  as  aforesaid,  was 
Toronto,  incapable  of  acquiring,  and  did  not  in  fact  acquire, 
any  personal  interest  in  the  said  debentures.  And 
this  Court  doth  find  and  declare  that  the  amount  of 
profit  derived  by  the  John  O.  Bowes^  as  aforesaid, 
consists  of  the  following  particulars,  that  is  to  say : 
of  certain  sums  of  money  amounting  together  to  the 
sum  of  £4,115.  1 7s.  3d,,  together  with  interest  on  the 
same  sums  from  the  respective  times  when  they  were 
received  by  John  Q.  Bowes^  until  the  day  of  pay- 
ment, and  which  interest  up  to  the  day  of  the  date  of 
this  decree  amounts  to  the  sum  of  £406.  6«.  7d.,  such 
profit  altogether  to  the  day  of  the  date  hereof  being 
the  sum  of  £4,522.  3^.  \0d.  And  this  Court  doth 
order  that  John  O.  Bowes  do,  within  ten  days  after 
service  upon  him  of  this  decree,  pay  to  the  said 
Plaintiffs,  or  as  they  shall  appoint,  the  said  sum  of 
£4,522.  3^.  10c2.,  together  with  interest  on  the  said 
sum  of  £4,115.  17^.  3d.  from  the  day  of  the  date 
hereof  until  the  day  of  payment.  And  this  Court 
doth  further  order,  that  John  O.  Bowes  do  pay  to  the 
Plaintiffs  their  costs  of  this  suit,  immediately  after 
service  upon  him  of  this  decree,  and  the  Master's 
certificate  of  taxation  of  the  costs." 

The  Defendant  appealed  from  this  decree  to  the 
Court  of  Error  and  appeal  of  Upper  Canada,  and  the 
appeal  came  on  to  be  heard  on  the  23rd  and  25th 
days  of  August ,  1855,  before  that  Court,  consisting  of 
the  Hon.  The  Chief  Justice  of  Upper  Canada  (Sir  J.  B. 
Robinson,  Bart.),  the  Hon.  The  Chancellor,  the  Chief 
Justice  of  the  Common  Pleas,  and  six  other  Judges 
then  constituting  the  Court  of  appeal ;  and  on  the  1st 
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of  March^  1856,  a  decree  was  made  by  that  Court, 
whereby  the  decree  of  the  Court  of  Chancery  was  af- 
firmed with  costs  (a).  The  Court  were  not  unanimous ; 
the  Chief  Justice  and  Mr.  Justice  McLean  dissenting 
from  the  majority  of  the  other  Judges. 

The  present  appeal  was  from  this  decree  of  af- 
firmance. The  Appellant  contended,  that  the  same 
was  unjust  and  erroneous,  for  the  following  reasons : — 

First.  Because  the  Court  below,  which  pronounced 
and  affirmed  the  decree,  founded  the  same  on  an 
assumption  that  the  Appellant,  as  a  member  of  the 
Common  Council  of  the  City  of  Toronto,  was  incapa- 
citated from  purchasing  from  Messrs.  Story  &  Co.  the 
debentures  of  the  City  of  Toronto,  which  were  issued 
to  Messrs.  Story  &  Co.,  whereas  there  was  no  rule  of 
law  or  equity  which  justified  any  such  conclusion. 

Second.  Because  it  was  erroneously  supposed  in 
the  Court  below  that  the  case  fell  under  the  operation 
of  the  general  rule,  that  parties  invested  with  a  trust 
cannot  deal  with  it  so  as  to  benefit  themselves,  but 
that  such  rule  had  no  application  to  the  facts  of  the 
present  case.  The  debentures  in  question  being  bond 
Jide  issued  to  Messrs.  Story  &  Co.,  and  when  received 
by  them  became  and  were  their  absolute  property. 
There  being  no  trust  or  duty,  with  respect  to  such 
debentures,  that  remained  to  be  performed  or  fulfilled 
by  the  Appellant.  That  they  were  issued  with  full 
knowledge  on  the  part  of  the  City  of  Toronto  that 
they  would  be  sold  and  disposed  of  by  Messrs.  Story 
&  Co.,  and  might  be  the  subject  of  numerous  trans- 
actions before  they  were  paid ;  and  that  there  is  no 
principle  that  should  control  the  Messrs.  Story  &  Co., 

(a)  The  case  is  reported,  vol.  vi.  of  "  Reports  of  Cases  adjudged 
in  the  Court  of  Chancery  of  Upper  Canada,"  p.  1. 
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or  any  subsequent  holder,  in  their  dealings  with  such 
debentures,  or  render  it  incompetent  to  them  to  enter 
into  any  contract  for  sale  thereof  to  persons  who 
were  members  of  the  Council  at  the  time  they  were 
issued. 

Third.  Because  it  was  idle  to  suppose  that  any  rule 
of  law  or  equity,  or  public  safety,  required  that  the  in- 
dividual  members  of  a  deliberative  body,  such  as  the 
Common  Council  of  a  Municipal  Corporation,  who, 
in  the  performance  of  a  public  duty,  have  been  parties 
to  the  issuing  of  Bonds  or  engagements  by  such  Cor- 
poration, for  a  lawful  purpose,  and  in  a  manner  pre- 
scribed  by  Statute,  should  be  personally  disqualified 
from  dealing  with  such  Bonds  and  engagements  when 
issued,  in  like  manner  as  the  rest  of  the  public  might 
do.  A  member  of  the  House  of  Commons  might 
concur  in  a  resolution  authorizing  the  issue  of  Ex- 
chequer Bills,  and  afterwards  buy  some  of  such  bills 
at  a  considerable  discount ;  but  it  would  be  singular 
if  the  Court  of  Chancery  should  hold  that  he  must 
account  to  the  public  Exchequer  for  the  profit  made 
on  the  transaction. 

Fourth.  Because  the  decree  was  based  upon  an  as- 
sumption wholly  unwarranted  by  any  evidence,  and 
contrary  to  the  fact ;  namely,  that  the  transactions  ia 
respect  of  which  the  debentures  of  the  City  of  Toronto^ 
issued  to  the  Messrs.  Story  &  Co.,  were  so  issued  to 
them,  were  merely  illusory  and  collusive,  to  cover  a 
supposed  sale,  by  the  Common  Council,  of  debentures 
of  the  City  of  Toronto  to  the  Appellant,  being  one  of 
the  members  of  the  Common  Council. 

Fifth.  Because  the  resolutions  of  the  Common 
Council  of  the  City  of  Toronto^  in  the  pleadings  men- 
tioned, of  the  dates  of  the  25th  of  November,  1850, 
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and  the  18th  of  August,  1851,  imposed  a  duty  upon 
the  Common  Council  of  the  City  of  Toronto  of  1852, 
to  give  full  legal  effect,  by  a  good  and  valid  bye-law, 
to  the  objects  of  those  resolutions ;  and  no  alleged  in- 
formality or  defect  in  passing  the  bye-law  of  the  28th 
of  June,  1852,  could,  under  the  circumstances  appear- 
ing on  the  pleadings  and  evidence  in  relation  thereto, 
operate  to  invalidate  the  purchase  made  by  the  Ap- 
pellant and  the  other  persons,  who,  by  the  evidence, 
appeared  to  have  been  the  purchasers,  from  Messrs. 
Story  &  Co.,  of  the  debentures  of  the  City  of  Toronto, 
authorized  to  be  issued  to  them,  in  the  manner  on  the 
pleadings  and  evidence  in  that  behalf  appearing. 

Sixth.  Because  any  informality  in  the  original  is- 
suing of  the  debentures  to  Messrs.  Story  &  Co.  had 
been  removed  by  the  Act  of  the  Canadian  Legislature, 
the  16th  Vict.,  c.  6,  whereby  the  transactions  in  re- 
spect of  which  the  debentures  were,  by  the  Common 
Council  of  the  City  of  Toronto,  ordered  to  be  issued 
to  Messrs.  Story  &  Co.,  were  confirmed  by  the  Legis- 
lature ;  and  the  transaction  forming  the  consideration 
for  the  issuing  of  the  debentures  to  the  Messrs.  Story 
&  Co.  not  being  impugned,  or  capable  of  being  im- 
pugned, the  City  of  Toronto  could  make  no  claim  to 
the  debentures,  for  the  reason  of  the  Appellant  having 
been  a  party  to  the  purchase  of  the  same  from  Messrs. 
Story  &  Co. 

Seventh.  Because  the  purchase  made  by  the  Ap- 
pellant, and  others,  from  Messrs.  Story  &  Co.  of  the 
debentures  of  the  City  of  Toronto,  so  as  aforesaid  to 
be  issued  to  them,  was  a  legitimate  fcona^de  purchase, 
in  which  the  City  of  Toronto  had  no  interest. 

Eighth.  Because  the  decree  affected  the  interests  of 
Hall,  one  of  the  parties  to  the  purchase  of  the  deben- 
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tures  from  Messrs.  Story  &  Co.,  although  Hall  was  not 
made  a  party  to  the  suit  in  the  Court  of  Chancery, 
and  the  decree  ordered  the  Appellant  to  pay  a  sum  of 
money,  a  portion  of  which  was  in  fact  received  by, 
and  became  the  property  of,  Hall. 

Ninth.  Because  it  appeared  by  the  pleadings  and 
evidence,  that  if  any  persons  other  than  the  pur- 
chasers of  the  debentures  from  Messrs.  Story  &  Co. 
were  entitled  to  the  proceeds  of  the  sale  of  the  de- 
bentures which  appeared  to  have  been  substituted  for 
the  debentures  so  issued  to  Messrs.  Story  &  Co., 
such  persons  were  Messrs.  Story  and  Co.  themselves, 
and  not  the  City  of  Toronto. 


The  Respondents,  in  support  of  the  decree  appealed 
from,  relied  upon  the  following  reasons : — 

First.  Because  throughout  the  various  proceedings 
in  which  the  City  of  Toronto  was  engaged  relative  to 
the  issuing  of  debentures  to  the  Railway  Company, 
in  and  subsequently  to  the  month  of  June^  1852,  and 
until  the  18th  of  October  in  the  same  year,  the 
Common  Council  of  the  City  and  the  standing  Com- 
mittee of  Finance  were  engaged  in  deliberations  and 
had  to  determine  in  what  manner  and  upon  what 
terms  such  debentures  should  be  granted  and  issued ; 
and  the  Appellant  being  the  Mayor  of  the  City  and  a 
member  of  the  Common  Council  and  standing  Com- 
mittee of  Finance,  was  throughout  this  period  under 
a  personal  incompetency  to  enter  into  any  negotiation 
or  engage  in  any  dealings  relative  to  such  debentures 
on  his  own  account,  or  for  his  own  benefit,  or  other- 
wise than  for  the  account  and  benefit  of  the  City  of 
Toronto,  whose  trustee  and  agent  he  was. 

Second.  Because  the  debentures  in  question,  though 
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issued  nominally  to  the  Railway  Company,  were  in        i^^* 
fact  issued  to  a  trustee  for  the  Appellant,  and  the       Bowss 
Appellant  must,  therefore,  be  regarded  in  the  light  of  ^^^  q^^^  ^^ 
a  trustee  selling  the  trust  estate  to  himself,  and  so      Tobohto. 
accountable  for  the  profit  made. 

Third.  Because  a  Corporation  can  only  transact 
business  through  the  medium  of  a  governing  body, 
and  if  the  members  of  such  governing  body  are  al- 
lowed to  deal  prospectively  for  the  purchase  of  the 
Corporation  assets,  the  Corporation  might  be  governed 
by  persons  all  of  whom  are  under  personal  bias  ad- 
verse to  the  interests  of  the  Corporation. 

The  Attorney-General  {Sir  Richard  Bethell)^  and 
Mr.  Osborne,  for  the  Appellant. 

The  decree  appealed  from  declares  the  Appellant 
to  have  received  the  profits  derived  from  the  sale  of 
the  debentures  as  a  trustee  for  the  Corporation  of  the 
City  of  Toronto,  and  not  for  his  own  use,  and,  there- 
fore, that  he  is  accountable  to  them  for  his  share  of 
the  profits  made  by  him  and  Hally  his  partner,  from 
the  sale  of  the  debentures  purchased  from  Messrs. 
Story  &  Co.  Such  a  decree  is  not  founded  upon 
equitable  principles.  The  Corporation  being  a  deli- 
berative body  is  out  of  the  operation  of  the  principles 
applicable  to  agents  and  trustees.  The  Appellant 
did  not  stand  in  the  relation  of  agent  or  trustee  of 
the  Corporation,  and,  therefore,  the  familiar  principle 
of  a  Court  of  Equity  treating  an  act  of  the  agent  or 
trustee,  and  the  profit  derived,  as  being  for  the  benefit 
of  the  shareholders  in  a  public  Company,  and  not  for 
his  own  personal  benefit,  as  in  the  case  of  The  York 
and  North  Midland  Railway  Company  v.  Hudson  (a), 

(a)  U  Beav.  485. 
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1858.  does  not  apply.  He  acted  in  the  unbiassed  per- 
Bowes  formance  of  his  duties  as  Mayor,  and  is  not  and  can- 
Thb  City  of  °^*  ^®  charged  with  giving  wrong  advice  in  passing 
ToBOHTo.  the  bye-law  authorizing  the  issue  of  the  debentures, 
and  the  allegations  in  the  Bill  of  fraud  and  loss  to 
the  Corporation  is  not  established  by  evidence.  The 
decree  being  based  upon  an  illusion  that  the  issuing 
of  the  debentures  to  Story  &  Co.  was  collusive,  to 
cover  a  supposed  sale  from  the  Corporation  to  the 
Appellant,  cannot  be  maintained,  as  it  is  contrary  to 
fact.  It  is  not  the  unanimous  judgment  of  the 
Court,  and  is  contrary  to  authority.  Simpson  v.  Lord 
Howden  (a) ,  Lord  Petre  v.  The  Eastern  Counties  Rail- 
way (6),  The  Vauxhall  Bridge  Company  v.  The  Earl 
of  Spencer  (c).  The  case  of  The  Aberdeen  Railway 
Company  v.  Blakie  {d)  is  distinguishable  from  the 
present ;  there  the  party  was  a  director  of  a  Rail- 
way Company,  and,  as  such,  a  trustee  for  the  share- 
holders. The  Imperial  Statutes,  5th  &  6th  Vict., 
c.  104,  sees.  1  and  2 ;  5th  &  6th  Will.  IV.,  c.  76  ;  and 
3rd  &  4th  Vict.,  c.  108,  show  that  a  purchase  by 
members  of  a  Municipal  Corporation  of  the  securities 
issued  by  a  Corporation  is  not  regarded  as  illegal  or 
incompatible  with  the  position  of  members  of  the 
Common  Council.  Again,  the  bye-law  passed  by  the 
Corporation,  authorizing  the  issuing  of  the  debentures, 
is  illegal,  as  the  formalities  required  to  be  observed 
by  the  Canadian  Municipal  Corporation  Acts  of  1847, 
1850,  and  1851,  were  not  complied  with.  Lastly, 
the  Bill  is  defective  for  want  of  parties.  The  Colom- 
bian Government  v.  Rothschild  (e).       The  Appellant's 

(a)  3  Myl.  &  Cr.  97.     S.  C.  1  Keen,  683  ;  10  Ad.  &  Ell.  793. 
[h)  I  Railway  Cases,  462.  (c)  2  Mad.  856.  S.  C.  Jacob,  6i. 

(tl)  1  Macqueeu,Sc.  Reps.  461.    {e)  1  Sim.  04. 
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partner,  Hall^  whose  interests  the  decree  affects,  is  isfis. 

no  party  to  the  Bill.    He  received  a  moiety  of  the  Bowm 

profits.     How  are  they  to  be  ascertained,  and  how  TnBCiTYOf 

can  the  decree  stand  in  his  absence?  Tohohto. 

Mr.  Rolt,  Q.  C,  Mr.  E.  J.  Lloyd,  Q.  C,  and  Mr. 
Lewin,  appeared  for  the  Respondents,  but  were 
not  called  upon  to  address  their  Lordships. 

Judgment  was  delivered  by  i^^  p^l^ 

The  Lord  Justice  Knight  Bruce. 

Their  Lordships  have  deliberated  upon  the  case  since 
it  has  been  last  before  them,  and  they  do  not  think  it 
necessary  to  trouble  the  Respondents'  Counsel. 

This  appeal  originates  in  a  suit  which,  in  the  year 
1853,  was  instituted  in  the  Court  of  Chancery  of 
Upper  Canada^  by  certain  inhabitants  of  the  City  of 
Toronto^  on  behalf  of  themselves  and  all  other  inha- 
bitants of  that  City,  against  Bowes,  the  Appellant 
here,  and  the  Corporation  of  the  City  of  Toronto,  the 
Respondents  here.  In  the  course  of  it,  after  Bowes 
had  answered,  the  Corporation  was,  by  an  Order,  sub- 
stituted as  Plaintiffs  for  the  original  Plaintiffs,  and 
ceased  accordingly  to  be  Defendants.  Witnesses  hav- 
ing been  examined  on  each  side,  the  Court,  at  the 
hearing,  pronounced  a  decree  in  favour  of  the  Re- 
spondents, which,  affirmed  on  appeal  in  the  Court  of 
Error  and  appeal  of  Upper  Canada  by  the  opinions 
of  the  majority  of  the  Judges,  has  been  brought  for 
final  review  hither.  The  appeal  has  been  fully  and 
ably  argued  before  us,  on  the  part  of  the  Appel- 
lant. 

The  object  of  the  suit  was  to  charge  the  Appellant 
in  favour  of  the  Corporation  of  the  City  of  Toronto, 
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the  Respondents,  with  the  amount  of  profit  made  by 
the  Appellant,  or  the  firm  of  Bowes  &  Hall  (of  which 
the  Appellant  was  the  principal  member),  by  means  of 
the  acquisition  and  subsequent  disposal  of  certain  de- 
bentures issued  by  the  Corporation.  The  claim  was 
grounded  on  the  connection  of  the  Appellant  with 
the  Corporation,  he  having  been,  in  the  year  1850, 
one  of  the  Aldermen,  and  throughout  the  years  1851, 
1852,  and  1853,  the  Mayor  of  Toronto ,  and  so  a 
leading  member  of  the  Corporate  body. 

The  important  facts  of  the  case  are  these  : — 
In  the  year  1850,  a  Railroad,  now  called  '*The  On- 
tario ^  Simcoe^  and  Huron  Union  Railroad/'  had  beeo 
authorized,  and  was  contemplated  and  intended,  if  not 
begun  to  be  constructed,  which  was  generally  sup- 
posed likely  to  be  useful  and  advantageous  to  the  trade 
and  inhabitants  of  Toronto.  The  leading  members 
of  the  Corporation,  therefore,  seem  to  have  thought 
that  the  project  might  with  propriety  be  assisted  from 
their  municipal  funds.  Accordingly,  an  Act  of  the  Ca- 
nadian Legislature  was  obtained  (13th  &  14th  Vict., 
c.  81),  of  which  this  is  the  substance,  so  far  as  is 
now  material ;  that  it  shall  and  may  be  lawful  for  the 
Mayor,  Aldermen,  and  commonalty  of  the  City  of 
Toronto,  in  pursuance  of  any  bye-law  of  the  said  Mu- 
nicipal Corporation,  in  the  name  or  on  the  credit  and 
behalf  of  the  said  Municipal  Corporation,  to  issue  de- 
bentures to  an  amount  not  exceeding  £100,000,  nor 
in  sums  less  than  £5  each,  for  and  towards  assisting 
in  the  construction  of  the  proposed  Railroad  of  the  said 
Company,  and  to  provide  for  or  secure  the  payment 
thereof  in  such  manner  and  way  as  to  the  said  Muni- 
cipal Corporation  shall  seem  proper  and  desirable ;  and 
further,  that  it  shall  and  may  be  lawful  for  the  said 
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Municipal  Corporation  of  the  City  of  Toronto^  and 
any  other  Municipal  Corporation  within  or  through 
whose  jurisdiction  the  proposed  Railroad  of  the  said 
Company  may  pass,  to  assist  otherwise  in  the  con- 
struction and  forwarding  of  the  said  proposed  Railroad 
in  such  manner  as  to  any  such  Municipal  Corporation 
may  seem  proper  and  desirable  on  grounds  of  public 
utility.  Then  it  is  enacted — •*  That  any  other  Mu- 
nicipal Corporation  within  or  through  whose  juris- 
diction the  proposed  Railroad  of  the  said  Company 
may  pass,  shall  and  may,  for  and  towards  assisting  in 
the  construction  of  the  said  proposed  Railroad,  issue 
debentures  to  an  amount  not  exceeding  £50,000,  in 
the  same  manner  and  upon  the  same  terms  as  the  said 
Municipal  Corporation  of  Toronto  are  hereby  autho- 
rized to  do."  There  is  a  third  section,  which  is  not 
now  material. 

It  became  law  on  the  10th  of  August ^  1850.  And 
on  the  25th  of  November^  1850,  the  Common  Council, 
the  governing  body  of  the  Corporation,  came  to  a  re- 
solution to  this  effect : — **  Resolved — ^That  the  sum  of 
£25,000,  in  debentures,  payable  twenty  years  after 
date,  with  interest  at  6  per  cent,  per  annum,  payable 
half-yearly,  be  granted  in  aid  of  *  The  Ontario,  Sitncoe, 
and  Huron  Union  Railroad  Company,'  on  the  con- 
ditions set  forth  in  the  second  clause  of  the  Report, 
No.  21  of  the  standing  Committee  on  finance  and  as- 
sessment ;  and  in  order  to  extend  the  benefits  of  the 
said  Railroad  to  all  parts  of  the  City,  it  be  another 
condition  of  the  above  grant  that  the  terminus  for 
passenger  trains  shall  be  erected  on  a  portion  of  the 
market  block  property,  now  vacant,  such  portion  to 
be  leased  to  the  company  at  a  nominal  rent  for  ninety- 
nine  vears,  and  that  the  line  of  Railroad  shall  be  car- 
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1858.  ried  along  Palace  and  Front-streets,  to  the  full  extent 
Bowes  of  the  City  water  lots." 
THBCiTroF  And,  in  the  next  year,  1851,  on  the  18th  of  An- 
ToaoHTo.  giisty  the  Common  Council  adopted  by  resolution  the 
report  of  a  select  Committee  of  that  body  (made  in 
consequence  of  a  reference  to  the  Committee),  which 
report  was  as  follows: — **That  upon  the  most  atten- 
tive  consideration  given  by  your  Committee  to  the 
propositions  signed  by  Mr.  Arnold^  as  Chairman,  and 
after  frequent  interviews  with  the  manager,  as  well  as 
with  one  of  the  Contractors  of  the  Company,  your 
Committee  would  recommend  that  in  lieu  of  the  pro- 
positions (or  either  of  them)  the  Council  loan  to  the 
said  Company  their  debentures  to  an  amount  not  ex- 
ceeding £35,000,  payable  in  twenty  years,  with 
interest  on  the  same  payable  half-yearly,  issuable  in 
the  same  ratio  as  the  bonus  of  £25,000,  taking  as 
security  for  such  debentures  the  Bonds  of  the  said 
Company  to  same  amount,  payable  in  ten  years,  with 
interest  half-yearly,  secured  on  the  road,  to  the  satis- 
faction of  this  Corporation,  upon  the  recommendation 
of  the  City  Solicitor.  And  further,  that  it  be  a  con- 
dition to  this  loan,  that  the  road  from  this  City  to 
Lake  Simcoe^  or  the  Holland  River,  be  completed  in 
two  years  from  the  1st  of  January  next.  And  further, 
that  as  long  as  the  loan  of  £35,000  continues,  the 
Mayor  of  this  City,  for  the  time  being  (if  he  be  not  a 
Director  in  any  other  Company),  be  a  Director  in  the 
above-mentioned  Company  ;  if  he  be  a  Director  in 
any  other  Company,  then  any  Alderman  of  the  City, 
for  the  time  being,  to  be  nominated  by  his  Council  to 
be  a  Director  in  said  Company.'* 

On  the  28th  of  June^  1852,  the  Corporation  made 
a  bye-law,  by  which,  after  reciting  what  had  taken 
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place  on  the  25th  of  November^  and  after  certain  other        1868. 
recitals,  it  is  ''enacted"   (such  is  the  term  they  use)        Bowbs 
**  by  the  Mayor,  Aldermen,  and  commonalty  of  the   theCityof 
City  of  Toronto.      First.  That  it  shall  and  may  be      Tobooto. 
lawful  for  the  Mayor  of  the  City  of  Toronto  to  cause 
any  number  of  debentures  to  be  made  out,  not  exceed- 
ing in  the  whole  the  sum  of  £60,000,  and  to  cause 
such  debentures  to  be  issued  to  '  The  Ontario,  SimcoCt 
and  Huron  Union  Railroad  Company,'  in  the  propor- 
tion specified  in  the  before-recited  resolution,  as  the 
work  on  the  said  road  progresses. 

*' Secondly.  That  of  the  said  sum  of  £60,000,  the 
sum  of  £25,000  shall  be  as  a  gift  to  aid  in  the 
construction  of  the  said  road,  and  the  remaining 
£35,000  shall  be  as  a  loan  to  *  The  Ontario^  Simcoe^ 
and  Huron  Union  Railroad  Company;*  and  for  the 
securing  of  the  said  payment  of  the  said  loan  in  ten 
years,  with  interest  at  the  rate  of  6  per  cent,  per 
annum,  payable  half-yearly,  the  said  Company  shall 
give  to  the  City  of  Toronto  their  Bonds,  secured  upon 
the  said  road,  to  the  amount  of  such  debentures  from 
time  to  time  issued  to  the  said  Company  on  account 
of  the  said  loan. 

"  Thirdly.  That  all  such  debentures  shall  be  under 
the  common  seal  of  the  said  City,  signed  by  the 
Mayor  for  the  time  being,  and  countersigned  by  the 
Chamberlain  for  the  time  being  of  the  City  of  Toronto^ 
and  shall  bear  interest  at  the  rate  of  6  per  cent,  per 
annum,  payable  half-yearly  at  the  Bank  of  Upper  Ca* 
nada ;  and  all  such  debentures  shall  be  redeemable  at 
the  Bank  of  Upper  Canada ;  provided  always  that 
none  of  the  said  debentures  shall  be  for  a  less  sum 
than  £25,  nor  payable  at  a  more  remote  period  than 
twenty  years  from  the  issuing  thereof. 
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1858.  "  Fourthly.  That  the  interest  on  the  said  deben- 

Bowss       tures  shall  be  and  the  same  is  hereby  charged  and 

The  City       chargeable,  and  shall  be  paid  and  borne  out  of  the 

ToBovTo.     moneys   i^hich   shall   come  into   the   hands   of  the 

Chamberlain  of  the  said  City  for  the  time  being,  to 

and  for  the  uses  of  the  said  City. 

"  Fifthly.  That  for  the  payment  and  redemption  of 
the  principal  sum  secured  by  the  said  debentures, 
there  shall  be  raised,  levied,  and  collected,  in  the  year 
next  before  such  debentures  respectively  fall  due,  ao 
equal  rate  in  the  pound  upon  the  assessed  value  of  all 
rateable  property  in  the  said  City  of  Toronto  and 
liberties  thereof,  over  and  above  all  other  rates  and 
taxes  whatsoever,  sufficient  to  pay  the  principal  sum 
secured  by  such  debentures  respectively  falling  due  as 
aforesaid,  unless  otherwise  provided  for  the  re-pay- 
ment of  the  said  loan,  or  any  part  thereof,  by  *  The 
Ontario,  Simcoe,  and  Huron  Union  Railway  Company,' 
or  by  Act  of  the  Mayor,  Aldermen,  and  commonalty 
of  the  City  of  Toronto,  authorizing  the  issue  of  other 
debentures  in  lieu  thereof  in  that  behalf  duly  made 
and  enacted." 

This  is  signed  by  the  Appellant  as  Mayor. 

Much  doubt,  to  say  the  least,  was  entertained  and 
expressed  as  to  the  legal  validity  of  this  bye-law,  and 
it  is  very  possible  that  the  doubt  was  not  without 
foundation.  It  is  to  be  collected,  however,  from  the 
materials  in  the  cause,  that  before  the  28th  of  June — 
before,  in  fact,  the  24th  of  that  month — ^by  arrange- 
ments and  an  agreement  made  between  the  managing 
body  of  the  Railroad  Company,  and  Messrs.  Story  & 
Co.,  who  had  contracted  with  the  Company  for  the 
construction  of  the  Railroad,  Messrs.  Story  &  Co.  were 
to  receive,  and  bad,  as  between  them  and  the  Railroad 
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Company,  become  entitled  to  the  debentures  to  be        ^858. 
issued  under  the  resolutions  of  November,  1850,  and       Bowes 
August,  1851,  respectively.     The  expression  **to  be   thb^'ttof 
issued  "  is  used,  because  until  a  time  subsequent  to     Toeokto. 
the  28th  of  June,  1852,  none,  as  we  believe,  were  in 
fact  issued,  and  on  that  28th  of  June,  before  the  mak- 
ing of  the  bye-law  so  dated,  the  Finance  Committee  of 
the  Corporation  received  from  Mr.  Berczy,  acting  on 
behalf  of  the  contractors  as  well  as  of  the  Railroad 
Company,  this  letter,  addressed  to  the  Chairman  of 
the  Committee : — 

"  Toronto,  June  28,  1852. 

"  Mr.  Alderman  Thompson,  Chairman,  Finance 

Committee : 

**  Sir, — On  the  part  of  the  Directors  of  The  Ontario, 
Simcoe,  and  Huron  Union  Railroad  Company,  and  the 
contractors  of  the  said  Company,  I  beg  to  intimate  to 
you  that  we  are  prepared  to  take  the  debentures  of 
the  Corporation  under  a  bye-law,  without  the  form  of 
advertising  for  three  months,  and  to  assume  the  entire 
responsibility  of  so  receiving  them. 

'*  The  contractors,  acting  under  legal  advice,  agree 
to  this  course  as  the  best  that  can  be  adopted  under 
the  peculiar  circumstances  in  which  they  are  placed. 

"  Should  the  above  mode  not  be  adopted,  I  submit, 
as  the  next  best  course,  that  a  resolution  should  be 
passed  by  the  Council  similar  to  the  draft  enclosed. 
(Signed)  "  Charles  Berczy,  President." 

What  took  place  in  the  following  month,  on  the 
29th  and  30th  of  July,  1852,  appears  from  the  follow- 
ing resolution  of  the  Common  Council  of  the  29th  of 
July,  1852:— 

**  On  the  29th  of  July,  1852,  the  Mayor  communi- 
cated to  the  Council  the  expediency  of  confirming  an 
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1858. 


Bowes 

V. 

The  City  of 

TOROKTO. 


offer  which  he  had  made  to  the  contractors  of  The 
Ontario,  Simcoe^  and  Huron  Union  Railroad,  in  con- 
sequence of  some  difficulty  which  had  presented  itself 
in  the  matter  of  the  Directors  giving  the  City  security 
upon  the  road  for  the  amount  proposed  to  be  advanced 
to  the  Directors  by  way  of  loan,  and  which  offer  the 
Mayor  stated  to  have  been  in  substance  as  follows : — 
That  the  contractors  should  agree  to  relinquish 
the  grant  of  £25,000,  made  by  the  Council  in  aid  of 
the  Railroad,  which  said  grant  has  been  transferred 
by  the  Directors  to  the  contractors,  and  that  the  Di- 
rectors should  relieve  the  Council  from  the  agreement 
to  loan  the  Company  the  sum  of  £35,000,  upon  certain 
security,  upon  condition  that  the  Council  should  take 
stock  in  the  said  road  to  the  extent  of  £50,000,  pay- 
ing, therefore,  in  debentures,  at  the  same  times  and 
in  the  same  proportions  as  the  work  progresses,  as  it 
was  agreed  the  said  grant  and  loan  should  be  advanced 
— to  which  said  contractors  had  assented." 

Upon  this  communication,  the  Council  adopted  the 
following  resolution : — 

**  Whereas,  his  Worship  the  Mayor  has  informed 
this  Council,  that  the  contractors  of  The  Ontario, 
Simcoe,  and  Huron  Union  Railroad  Company  have 
accepted  a  proposition  made  by  him,  subject  to  the 
approbation  of  this  Council,  in  view  of  the  difficulties 
which  have  existed  in  the  execution  of  a  mortgage 
bond,  by  way  of  security  for  the  loan  of  £35,000, 
formerly  voted  by  this  Council,  to  the  effect  that  the 
contractors  shall  surrender  the  grant  of  £25,000  made 
by  the  Council  and  transferred  to  such  contractors  in 
part  payment  of  their  contract,  and  also  that  the  Di- 
rectors shall  waive  the  aforesaid  loan  of  £35,000  alto- 
gether, on  condition  that,  in  lieu  thereof,  the  Council 
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will  take  stock  to  the  amount  of  £50,000,  to  be  paid        1868. 
by  the  issue  of  City  debentures  in    the  same  pro-       Bowaa 
portions  as  the   debentures  for  the  above  loan  and    thbCittof 
grant  were  authorized  to  be  issued.  Torokto. 

*'  Be  it,  therefore,  resolved,  that  the  standing  Com- 
mittee on  finance  and  assessment  be  authorized  to 
complete  such  arrangement,  provided  that  no  legal 
difiiculty  shall  occur  in  carrying  out  this  resolution ; 
and  provided  also,  that  no  alteration  shall  take  place 
in  the  conditions  upon  which  a  portion  of  the  Market 
block  was  granted  to  the  said  Company,  particularly 
with  regard  to  carrying  the  Railroad  to  the  eastern 
limits  of  the  City  water  lots." 

This  resolution  was  communicated  to  the  Board 
of  Directors  of  The  Ontario,  Simcoe,  and  Huron 
Union  Railroad  Company,  and  to  which  the  following 
reply  was  received  : — 

*'  OflSce  of  The  Ontario,  Simcoe  and  Huron  Union 

Railroad  Company. 

"  Toronto,  30th  of  July,  1852. 
"  To  the  Worshipful,  the  Mayor  of  Toronto. 
"  Sir, — The  Board  of  Directors  have  under  con- 
sideration a  resolution  of  the  Council,  passed  on  the 
29th  instant,  relating  to  a  proposed  new  arrangement 
for  the  issue  of  debentures  to  the  contractors,  a 
minute  of  the  Finance  Committee  thereon,  and  a  letter 
from  M.  C.  Story  &  Co.,  stating  their  willingness  to 
accept  the  propositions  embodied  in  the  resolution  of 
the  City  Council  first  mentioned.  I  now  beg  to  send 
you  a  copy  of  a  minute  made  by  the  Directors  of  this 
Company  in  relation  to  the  documents  referred  to: — 
*  And  the  Common  Council  then  resolved — ^That  the 
Board  of  Directors  agree  to  the  proposed  arrangement 
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between  the  City  Council  and  M.  C.  Story  &  Co.,  sub- 
mitted in  the  resolution  of  the  City  Council  of  the 
THBCiTroE  ^^^^  instant,  without  prejudice  to  the  existing  agree- 
ToROMTo.  ments  between  the  Council,  and  the  Board  and  the 
contractors,  in  the  event  of  the  one  proposed  not 
being  accomplished  ;  and,  further,  without  prejudice 
to  the  other  parts  of  the  said  existing  agreeoaents, 
which  are  not  to  be  affected  in  any  way  by  the  sub- 
stitution proposed  for  certain  parts  of  those  agree- 
ments/ " 

On  the  7th  of  October  in  the  same  year,  an  Act 
passed  the  Canadian  Legislature  (16th  Vict.,  c.  5), 
which  after  certain  recitals,  enacted,  ^^That  it  shall 
and  may  be  lawful  to  and  for  the  City  of  Toronto  to 
raise  by  way  of  loan  upon  the  credit  of  the  deben- 
tures hereinafter  mentioned  from  any  person  or  per- 
sons, body  or  bodies  corporate,  either  in  this  Province, 
in  Great  Britain,  or  elsewhere,  who  may  be  willing  to 
lend  the  same,  a  sum  not  exceeding  the  sum  of 
£100,000  of  lawful  money  of  Canada.'' 

Section  3  enacted  "That  the  sum  of  £50,000, 
part  of  the  said  loan  so  to  be  raised  as  aforesaid, 
shall  be  applied  by  the  said  City  of  Toronto  in  the 
payment  of  the  promissory  notes  of  the  said  City 
now  current  in  this  Province,  and  in  the  redemption 
of  such  of  the  debentures  of  the  said  City  of  Toronto 
as  were  issued  prior  to  the  passing  of  the  Act  passed 
in  the  twelfth  year  of  Her  Majesty's  reign,  and  inti- 
tuled, an  Act  to  provide  by  one  general  law  for  the 
erection  of  Municipal  corporations,  and  the  establish- 
ment of  regulations  of  police  in  and  for  the  several 
counties,  cities,  towns,  townships,  and  villages  in 
Upper  Canada,  and  may  fall  due  within  the  ten  years 
next  after  the  passing  of  this  Act." 
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Section  4  enacted  "  That  the  funds  derived  from 
the  negotiation  of  the  said  debentures  so  to  be 
appropriated  as  aforesaid  shall,  when  received,  be  rp^j^Ql^Yov 
deposited  by  the  Chamberlain  of  the  said  City  for  Tobohto. 
the  time  being  in  the  Bank  of  Upper  Canada,  at 
Toronto,  and  only  be  withdrawn  therefrom  as  they 
may,  from  time  to  time,  be  required  for  the  pay- 
ment and  redemption  of  the  said  promissory  notes 
and  debentures  in  the  next  preceding  section  of  the 
Act  mentioned." 

Section  5  enacted  "  That  the  sum  of  £50,000,  the 
remainder  of  the  said  loan  so  to  be  raised  as  aforesaid, 
shall  be  applied  in  payment  of  10,000  shares  of  the 
capital  slock  of  *  The  Ontario,  Simcoe,  and  Huron 
Union  Railroad  Company,'  lately  purchased  by  the 
eaid  City  of  Toronto,  under  resolution  of  the  Common 
Council,  passed  on  the  29th  of  July,  1852,  in  manner 
herein  provided ;  and  it  shall  be  the  duty  of  the 
Chamberlain  of  the  said  City  for  the  time  being  (and 
he  is  hereby  authorized  and  empowered  so  to  do) 
forthwith,  with  the  consent  of  the  holders  thereof,  to 
call  in  such  debentures  of  the  said  City  of  Toronto  as 
may  have  heretofore  been  issued  under  any  bye-law 
of  the  Common  Council  of  the  said  City,  and  taken 
in  payment  of  such  stock,  and  to  substitute  therefor 
so  much  of  the  funds  received  on  account  of  the 
debentures  to  be  issued  under  this  Act  as  mav  be 
necessary  for  that  purpose." 

Soon  afterwards,  on  the  18th  of  October  and  the  1st 
of  November,  in  the  same  year,  1852,  the  Corporation 
made  two  bye-laws,  thus  expressed  : — That  of  1 8th 
of  October  recites  the  bye-law  of  the  28th  of  June, 
the  Act  of  the  13th  &  14th  Vict,,  c.  81,  and  much  or 
all  of  the  subsequent  arrangements;  and  enacts: — 
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V. 
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''  That  it  shall  and  may  be  lawful  for  the  Mayor  of 
the  said  City  of  Toronto  to  subscribe  for,  take,  receive, 
and  hold  stock  in  the  said  Ontario,  Simcoe,  and  Huron 
Union  Railroad  Company,  to  the  amount  of  £50,000, 
for  and  on  behalf  of  the  said  City  of  Toronto ;  and 
for  the  payment  of  the  same  it  shall  and  may  be 
lawful,  and  it  shall  be  the  duty  of  the  said  Mayor,  for 
the  time  being,  of  the  said  City,  to  appropriate  so 
much  and  so  many  of  the  said  debentures,  authorized 
to  be  issued  under  the  provisions  of  the  bye-law  here- 
inbefore recited,  as  may  be  requisite  and  necessary 
for  that  purpose,  and  that  the  said  debentures  shall 
be  issued  by  him  for  that  purpose  at  the  times  and 
in  the  same  proportions  as  is  provided  by  the  bye- 
law  hereinbefore  recited,  subject,  however,  to  the 
same  conditions  relative  to  the  passenger  teFminns  of 
the  said  Railroad,  and  the  continuance  of  *  the  said 
Railroad  along  Front  and  Palace  Streets,  as  are  con- 
tained in  the  recital  of  the  said  bye-law  and  the  resolu- 
tions of  Common  Council  of  the  29th  of  July  last. 

''  That  the  dividends  from  time  to  time  paid  and 
payable  upon  the  stock  so  held  by  the  said  Mayor,  on 
behalf  of  the  said  City  of  Toronto,  in  the  said  On- 
tario,  Simcoe  and  Huron  Union  Railroad  Company, 
shall  be  applied  by  the  Chamberlain  of  the  said  City 
in  such  manner  as,  by  resolution  of  the  Common 
Council  of  the  City  of  Toronto,  mav  from  to  time  be 
directed." 

Then  comes  the  bye-law  of  the  Ist  of  November, 
which  is  termed  **  An  Act  to  provide  for  the  issue  of 
£100,000  debentures,  to  consolidate  a  part  of  the 
existing  debt."  It  recites  a  sufficient  part  of  what 
had  gone  before,  and  then  enacts : — 

^'  1st.   That  it  shall   and  may  be  lawful   for  the 
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Mayor  of  the  City  of  Toronto  to  raise  by  way  of  loan,         is^s. 
from  any  persons,  body  or  bodies  corporate  or  politic,       ^^^ 
who  may  be  willing  to  advance  the  same  upon  the    rr,,^  q[^^  ^^ 
credit  of  the  debentures  hereinafter  mentioned,  and      Tobokto. 
the  special  rate  hereinafter  imposed,  a  sum  of  money 
not  exceeding  in  the  whole  the  sum  of  £100,000; 
and  to  cause  the   same  to  be  paid  and  applied  in 
the  manner  prescribed  by  the  Act  of  the  Provincial 
Legislature  authorizing  the  negotiation  of  the  said 
loan. 

'*  2ndly.  That  it  shall  and  may  be  lawful  for  the 
Mayor  of  the  City  of  Toronto  to  cause  or  direct  any 
number  of  debentures  to  be  made  out  for  such  sum 
or  sums  not  exceeding  in  the  whole  the  said  sum  of 
£100,000,  as  any  person  or  persons,  body  or  bodies 
corporate  or  politic,  shall  agree  to  advance  upon  the 
credit  of  such  debentures  and  the  special  rate  herein- 
after imposed ;  such  debentures  to  be  under  the 
common  seal  of  the  said  City,  signed  by  the  Mayor 
and  countersigned  by  the  Chamberlain  of  the  City, 
for  the  time  being,  and  made  out  in  such  manner  and 
form  as  the  Mayor  shall  think  fit. 

''3rdly.  That  the  interest  on  such  debentures  shall 
be  payable  half-yearly,  on  the  1st  of  April  and  1st  of 
October  in  each  year,  at  such  banking  house  or  place 
in  London,  or  elsewhere,  as  may  be  agreed  upon 
between  the  Mayor  of  the  said  City  and  the  party  or 
parties  who  may  advance  the  said  loan,  or  any  part 
thereof. 

"  4thly.  That  the  said  principal  sum  of  £100,000 
shall  be  made  pay  able,  at  twenty  years  from  the  1st 
of  October y  1852,  at  the  banking  house  or  place  in 
London^  or  elsewhere,  as  may  be  agreed  upon  as 
aforesaid. 
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1858.  "  5thly.   That  a  special  rate  of  tenpence  in  the 

Bowes       pound  upon  the  assessed  value  of  all  rateable  pro- 

ThbCittop  pcrty  '^^  the  City  and   liberties,  over  and  above  all 

ToBOHTo.     other  rates   and   taxes,  shall  be  raised,  levied,  and 

collected  annually   for   the   purpose   of   paying  the 

.  interest  and  creating  a  sinking  fund  of  two  per  cent. 

for  the  payment  of  the  principal  of  the  said  loan  of 

£100,000,  from  the  year  1852  until  the  year  1873,  or 

until  the  said  debentures  shall  be  fully  redeemed  or 

provided  for. 

"  6thly.  That  if  in  any  of  the  years  during  which 
the  6um  of  tenpence  in  the  pound  special  rate  by  this 
Act  authorized  to  be  levied  there  shall  be  any  surplus, 
after  pa}'ing  the  interest  on  the  said  loan  and  provid- 
ing for  the  sinking  fund  hereinafter  mentioned,  the 
said  surplus  shall  be  invested  with  and  added  to  the 
said  sinking  fund  for  the  purpose  of  paying  the  said 
loan  of  £100,000  secured  by  the  said  hereinbefore 
mentioned  debentures.'* 

It  is  now  necessary  to  revert  to  the  month  of  June, 
1852. 

It  appears  that  the  Appellant,  who  was  at  Toronto 
certainly  on  the  12th,  was  at  Quebec  on  the  24th  of 
that  month,  and  had  then  and  there,  with  a  gentleman 
named  Hincks,  a  member  of  the  Canadian  Legislature, 
certain  communications,  the  nature  of  which  may  be 
collected  from  the  evidence  given  in  the  cause  by 
Hincks  himself,  as  a  witness  on  the  Appellant's  behalf. 
It  will  be  sufficient  to  read  some  extracts  from  Hincks^ 
testimony  in  chief  and  on  cross-examination.  He 
says:  **Sorae  time  at  the  latter  end  of  June^  1852, 
soon  after  my  return  from  England,  Bowes  proposed  to 
me  to  join  him  in  purchasing  certain  debentures  of  the 
City  of  Toronto,  then  about  to  be  issued.     Bowes  told 
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me  that  the  contractors  had  been  trying  to  sell  them,  is^S- 
but  without  success;  that  they  would,  he  thought, 
take  80  per  cent,  for  them  ;  the  amount  about  to  be  rp^^  Jj^^  ^^ 
issued  was  about  £25,000.  I  agreed  to  join  bim  in 
the  purchase  at  that  price ;  the  highest  value  of  such 
bonds  at  the  time  was  85.  I  mean  that  purchases  in 
small  sums  might  be  made  at  that  price.  Bowes  and 
I  had  some  conversation  as  to  the  mode  of  raising 
the  money  to  pay  for  them,  in  case  he  succeeded  in 
effecting  the  purchase;  he  told  me  that  he  had 
sounded  the  cashier  of  one  of  the  Banks,  who  had 
given  him  encouragement.  I  told  him  that  if  I  were 
concerned  in  the  operation,  it  would  be  on  the  express 
condition  that  the  money  should  be  raised  in  England; 
that  I  had  no  doubt  of  getting  it  for  twelve  months  at 
5  per  cent,  per  annum,  which  would  give  us  plenty 
of  time  to  dispose  of  the  bonds,  and  that  if  he  could 
secure  the  purchase,  I  would  undertake  the  entire 
management  of  the  transaction.  This  conversation 
occurred  on  the  24th  of  June.  My  reason  for  being 
pretty  positive  as  to  the  exact  day,  is,  that  I  examined 
the  Registry  book  at  Sword^s  Hotel,  w^here  Bowes 
usually  stopped,  and  find  by  it  that  he  arrived  in 
Quebec  on  that  day,  and  does  not  appear  to  have 
remained  in  town  over  night.  In  this  way  I  am 
enabled  to  state  the  exact  day  on  which  the  conversa- 
tion occurred ;  but,  independently  of  this,  I  can  state, 
from  my  own  recollection,  that  it  must  have  been 
about  that  time.  In  reference  to  what  I  have  said  as 
to  85  per  cent,  being  obtainable  for  these  debentures, 
when  sold  in  small  sums,  I  wish  to  add  that  I  do  not 
beUeve  that  more  than  80  could  be  got  for  them, 
when  sold  in  large  sums." 

In  answer  to  the  question^  ''  In  the  passing  of  an 
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Act  authorizing  the  City  of  Toronto  to  raise  £100,000 
to  consolidate  a  part  of  the  City  debt,  did  you  take 

The  City  OF  ^'^•^'  ^^^*  ^^  ^^J^'  what  part;  or  did  you  exercise  any, 
ToBOHTo.  and,  if  any,  what  influence  upon  any  other  person  in 
procuring  that  Act  to  be  passed ;  or  had  you  or  the 
said  Bowes  any  object  in  procuring  such  Act  because 
of  your  interest  in  the  said  debentures  purchased  by 
you  and  him  from  the  contractors  of  the  said  Rail- 
way?"— he  says:  *'I  was  present  when  the  Bill 
passed  one  of  its  stages,  and  may  have  been  at  all  of 
them.  I  took  no  part  and  used  no  influence  to  cany 
it  through  the  House  of  Assembly.  I  am  not  aware 
of  any  influence  being  used  by  any  one  to  carry  it. 
It  was  of  a  similar  character  to  Bills  passed  for  the 
same  object  for  the  Cities  of  Kingston  and  Hamilton, 
and,  I  think,  Montreal.  There  was  no  opposition  to 
any  of  these  Bills ;  the  object  of  all  was  the  same, 
simply  to  require  a  less  oppressive  sinking  fund  than 
that  required  by  the  Upper  Canada  Municipal  Act. 
The  City  of  Toronto  would  have  had  to  borrow 
whether  the  new  Act  passed  or  not.  So  far  as  the  Act 
legalized  the  debentures  issued  to  the  Railroad  con- 
tractors, or  provided  for  the  substitution  of  other 
debentures  for  them,  it  was  in  consequence  of  a  dis- 
tinct understanding  before  the  conclusion  of  the  pur- 
chase of  the  said  debentures  by  us,  and  at  the  time 
of  the  passing  of  the  bye-law  under  which  they  issued, 
that  the  City  would  take  the  necessary  steps  to  re- 
move doubts  as  to  the  legaUty  of  the  issue  of  the 
debentures.  I  have  no  doubt  that  the  City  could 
have  been  compelled  to  do  so  in  some  way.  After 
the  passing  of  the  Act  in  question,  and  after  com- 
ments had  been  as  to  the  propriety  of  legalizing  de- 
bentures which  were  already  in  circulation,  the  Legis- 
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lature  on  its  re-assembling  in   1853  confirmed  the        1858. 
validity  of  debentures  issued  to  the  same  parties  by       Bowes 
the  County  of  Simcoe,  and  which  were  objected  to  as   ^^^  J^^^  ^^ 
illegal,  and  this  even  though  a  motion  to  quash  the      Tobovto. 
bye-law  on  the  ground  of  illegaUty  was  then  pending 
before  the  Courts."  • 

Again,  he  is  asked :  ''  Did  you  or  did  you  not 
transmit  to  Bowes  any  part  of  his  share  of  the  pro- 
ceeds of  the  sale  of  the  said  debentures  purchased  by 
you  and  him  in  bills  of  exchange  upon  England ;  and 
did  you  or  not  purchase  such  bills  in  the  ordinary 
course  or  business ;  and  where  did  you  purchase  the 
same;  and  why  did  you  transmit  to  Bowes  his  share 
or  any  part  of  his  share  in  the  profits  of  the  said 
transaction  by  Bills  on  England?^*  He  answers :  ''  I 
did  remit  Bowes  a  portion  of  the  profit  realized  by  the 
transaction  on  Bills  of  exchange  on  London  drawn  by 
the  Receiver-General ;  that  exchange  was  sold,  without 
any  intervention  of  mine,  at  the  highest  price  that 
could  be  obtained,  and  in  the  usual  way.  It  was 
drawn  against  balances  of  special  funds,  by  the  Re- 
ceiver-General, and  it  was  only  when  the  bills  were 
brought  to  me  to  be  countersigned  that  I  became 
aware  of  the  sale.  They  were  sold  to  the  Bank  of 
Upper  Canada^  and  drawn  in  favour  of  the  manager  of 
the  branch  of  that  Bank  at  Quebec.  When  I  saw  them, 
it  occurred  to  me  that  they  would  be  a  convenient 
mode  of  remitting  to  Bowes,  as  exchange  is  usually 
higher  in  Toronto  than  at  (Quebec,  and  1  knew  that 
Bowes  required  exchange  in  his  business.  I  sent  to 
the  Bank  of  Upper  Ckinada  to  buy  the  exchange.  I 
had  no  interest  in  the  matter ;  I  charged  Bowes  just 
what  I  paid,  and  gave  him  either  a  bank  cheque  or 
bank  notes  for   tlie  balance,   on  his  next  visit  to 
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1868.  Quebec.  The  exchange  was  endorsed  by  Bradshaw,  the 
Bowes  manager  of  the  Quebec  branch  of  the  Bank  of  Upp^ 
ThbCittop  ^^^^^^  i^  the  usual  way."  And  after  it,  there  is 
ToROHTo.  this — **Q.  What  amount  of  debentures  did  Bowes 
first  propose  to  you  to  purchase ;  and  was  such  pro- 
•  posal  made  in  writing  or  verbally,  and  when  and 
where?  A.  The  proposal  was  made  verbally  to 
me  at  Quebec.  I  think  the  amount  spoken  of  was 
either  £24,000  or  £25,000.  I  think  that  we  must 
have  had  conversation  at  the  time  with  reference  to 
the  remainder  of  the  debentures,  as  it  was  expected 
that  the  Railroad  company  would  get  in  all  £60,000, 
which,  under  the  terms  of  their  agreement  with  the 
contractor,  were  to  be  taken  by  them  in  payment. 
The  proposal  was  made  to  me  on  the  24th  of  June, 
1852.  Q.  Had  you  any  other  and  how  many  con- 
versations  with  Bowes  subsequent  to  the  said  24th  of 
Jtihe,  on  the  subject  of  these  debentures,  previous  to 
your  finally  agreeing  to  purchase  them  ?  A.  No ;  I 
may  have  had  two  or  more  conversations  with  him  on 
the  24  th  of  June,  but  he  left  Quebec  either  on  that 
day  or  the  next.  I  did  not  see  him  again  for  several 
weeks.  I  told  him  then  (that  is,  on  the  24th  of  June), 
that  if  the  owners  of  the  debentures  would  sell  them 
at  the  price  which  he  told  me  he  thought  they  would, 
that  I  would  join  him  in  the  purchase.  Q.  After 
agreeing  to  the  purchase  of  the  debentures  in  ques- 
tion,  did  you  enjoin  secrecy  on  Bowes  of  his  or  year 
connection  with  the  purchase,  and  when,  and  from 
what  motive ;  and  was  it  in  writing  or  orally  ?  A.  I 
have  no  distinct  recollection  of  the  time  or  mode  of 
communicating  with  Bowes  on  the  subject  of  secrecy, 
but  I  have  no  doubt  that  at  some  time  in  the  early 
stage  of  the  transaction  I  did  impress  upon  him  the 
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importance  of  keeping  the  transaction  as  a  most  con-  is^s. 
fidential  one.  My  belief  is  that  any  prudent  person  Bowes 
engaged  in  such  a  transaction  would  adopt  such  a  theCittof 
course  ;  but  I  am  ready  to  admit  that  the  course  pur-  Tohonto. 
sued  towards  me  by  the  press  did  influence  me  in 
wishing  to  prevent  their  obtaining  any  knowledge  of 
my  private  transactions.  I  was  not  influenced  by  any 
feeling  that  the  transaction  was  an  improper  one, 
either  on  the  part  of  Bowes  or  myself.  I  mentioned 
the  circumstance  confidentially  to  some  of  my  friends, 
and  I  was  aware  that  Bowes  gave  the  same  confidence 
to  at  least  one  of  his  friends.  It  is  the  custom  of  all 
persons  who  engage  in  transactions  of  this  nature  to 
keep  them  as  secret  as  possible,  and  this  is  one 
reason  why  the  intervention  of  brokers  is  generally 
sought.  Q.  Are  you  aware  that  after  Bowes  had 
purchased  the  debentures  in  question,  he  declared  in 
a  meeting  of  the  City  Council  at  Toronto^  that  he  was 
not  interested  in  them,  or  in  their  negotiation?  Had 
be  your  sanction  for  making  such  a  declaration  in  his 
place,  as  Mayor  of  the  City,  to  the  City  Council? 
A.  I  have  seen  by  the  newspapers  that  Bowes  is 
reported  to  have  made  such  a  declaration.  He  had 
not  my  sanction  for  making  it.  So  soon  as  I  be- 
came aware  that  Cotton  and  Bowes  had  quarrelled, 
which  was  about  the  latter  end  of  November,  1852,  I 
was  perfectly  aware  that  the  transaction  could  not  be 
kept  secret,  and  I  either  directly,  or  through  a  friend 
in  Toronto,  or  in  both  ways,  authorized  Bowes  and 
advised  him  to  state  every  fact  connected  with  it. 
My  belief  is,  that  this  must  have  been  some  time 
before  the  declaration  of  Bowes  in  the  City  Council, 
alluded  to  in  the  question.  I  should  say,  in  conver- 
sations with  Bowes  on  the  subject,  he  invariably  de- 
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1858.        Glared  that,  so  far  as  he  was  concerned,  he  had  no 
Bowes       objection  to  the  transaction  being  made  public,  but 
The  City  of   ^^^^  ^^  knew  that  my  enemies  would  make  it  a  sub- 
ToKONTo.     ject  of  attack  on  me,  and  it  was  for  this  reason  that 
I  was  particular  in  communicating  my  desire  that  be 
should  state  the  whole  matter.    Q.  How  many  letters 
did  you  receive  on  the  subject  of  these  debentures 
from  BoweSy  from  first  to  last  of  this  transaction? 
Please  produce  them,  or  account  for  not  domg  so; 
and  if  you  have  destroyed  them,  state   particularly 
when  and  why.      A.  I  received  a  great   number  of 
letters  from  Bowes  during  the  latter  part  of  the  year 
1852 ;  they  were  on  a  variety  of  subjects,  and  Bowes 
was  in  the  habit  of  writing  on  all  such  subjects  in  the 
same  letter.     They  were  principally  on  the  subject  of 
The  Toronto  Esplanade,  The  Toronto  and  Guelph  Rail- 
way, for  which  he  wanted  the  provincial  guarantee,  a 
separate  Division  Court  for  Toronto^  and  other  matters 
which  I  do  not  particularly  recollect.     I  have  not,  to 
my  knowledge,  any  of  Bowes^  letters  in  my  possession. 
I  cannot  recollect  the  precise  time  when  they  were 
destroyed ;    but  I  recollect  having  some  of  them  in 
my  possession  in  the  autumn  of  1852,  because  Bowes 
happened  to  be  at  my  house  where  these,  with  other 
letters,  were  lying  in  an  open  desk,  and  he  made  a 
remark  upon  the  loose  way  in  which  I  kept  my  letters, 
and  said  that  he  thought  they  ought  to  be  destroyed, 
and,  I  think,  said  that  he  was  in  the  habit  of  destroy- 
ing mine.     I  told  him  then  that  I  would  destroy  any 
that  I  had ;  and  I  subsequently  destroyed  them  when 
destroying  other  letters.     I  treated  them  just  as  I  do 
all  my  private   correspondence,  unless   where  some 
special  reason  requires  their  retention.    Bowes'  letters 
contained  very  little  on  the  subject  of  this  transac- 


CASES  BKFORE  THE  PRIVY  COUNCIL.  493 

tion,  as  he  took  no  part  whatever  in  the  management 
of  it  beyond  obtaining  the  offer  of  sale  from  the  con- 
tractors.    It  is  very  probable  that  Bowes  may  have   fj^y^j^Q^^j^ 
written  me  on  the  subject  of  the  Bill  for  the  Consoli-      Toronto. 
dation  of  the  City  Debt,  though  I  have  no  recollection 
that  he  did  so.     I  think  that  he  principally  communi- 
cated  on   that    subject   with    Mr.  Attorney-General 
Richards,  and  that  any  communications  on  that  sub- 
jeet  with  Richards  or  with  me  were  verbal.     Bowes 
seemed  anxious  that  the  City  should  not  be  required 
to  provide  a  sinking  fund.     The  Government  had 
fully  considered  the  subject  of  a  sinking  fund  with 
reference  to  the  Consolidated  Municipal  Lioan  Fund 
Act  for  Upper  Canada,  and  determined  to  insist  on  a 
sinking  fund  of  a  similar  amount  being  provided  in 
all  the  Corporation  Loan  Acts,  and  this  course  was 
followed  in  the  cases  of  Montreal,  Toronto,  Kingston, 
and  Hamilton.     Among  the  letters  from  Bowes  which 
have  been  destroyed,  must  have  been  included  any 
containing  references  to  the  transaction  in  the  Toronto 
debentures.      I   cannot   possibly   say  how   many   of 
these  letters  had  reference  to  the  debentures.     Q. 
Were  the  letters  having  reference  to  the  debentures 
written  to  you  by  Bowes,  or  in  the  name  of  Bowes 
&  Hall  ?    A.  They  were  all  in  the  name  of  Bowes 
himself;  but  in  the  letter  acknowledging  the  receipt 
of  the  exchange,  he  told  me  that  the  firm  had  used 
it.     Q.  Was  that  the  first  occasion  upon  which  the 
name  of  the  firm  appeared  in  connection  with  this 
transaction  ?     A.  Yes.     Q.  Did  you  write  to  Bowes 
on  the  same  subject,  and  how  often,  and  were  your 
communications    addressed    to   Bowes,  or  to   Bowes 
&Hall?     Produce  copies  of  all  the  letters  you  so 
wrote   on   the   subject  of    these   debentures.      A.  I 
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1868.       wrote   frequently   to   Bowes  on  the   subject  of  this 
Bowes       debenture  transaction,  as  well  as  on  other  matters. 
The  City  of   respecting  which  he  addressed  me.    I  always  addressed 
ToaoMTo.     Bowes,  and  not  the  firm  of  Bowes  &  Hall.     I  have 
no  means  of  judging  how  many  letters  I  addressed  to 
Bowes.     I  was  not  in  the  habit  of  keeping  copies  of 
them,  and  I  very  seldom  keep  a  copy  of  any  unofficial 
letters.     I   have  a   private  letter-book,   which    is  at 
present  mislaid,  but  I  am  certain  it  contains  no  letter 
to   Bowes;    and  I  have   asked   the   gentleman  who 
copied  the  letters  which  are  in  that  book,  and  he  also 
is  certain  that  it  contains  no  such  letter.    I  am,  there- 
fore, convinced  that  I  have  no  copy  of  any  letter  which 
I  have  addressed  to  Bowes,     I  have  not  had  any  letter 
copied  in  that  private  letter-book  for  the  last  twelve 
months.     The  book,  I  have  no  doubt,  was  mislaid 
when  I  changed  my  residence  last  summer.     Q.  How 
many  letters  had  you  written  to  and  received  from 
Bowes,  on  the  subject  of  the  debentures,  previous  to 
your  letter  of  the  5th  of  July,  1852.  to  Mr.  Ridoul? 
A.  I  had  received  one,  and  I  think  had  written  none. 
Q.  Did  you  write  by  the  same  mail  to  Bowes,  that  is, 
by  the  mail  of  the  5th  of  July  ?    A.  Yes,  T  have  no 
doubt  that  I  did  so.     I  have  no  copy  of  that  letter. 
Q.    In   your   conversation  with   Bowes    at     Quebec^ 
was  it  agreed  that  you  should  purchase  £24,000  or 
£50,000  of  debentures  ?      A.  My  recollection  is  that 
the  sum  was  £25,000.     I  afterwards  learned  that  the 
amount    at    the    disposal    of    the   contractors  was 
£24,000.     Q.   When   were  vou   first  informed  that 
instead  of  £24,000  there  were  to  be  issued  to  the 
Railway  Company  £50,000  of  debentures,  being  the 
amount  subscribed  by  the  City  of  Toronto^  and  by 
whom?     A.  I  have  no  doubt  that  I  was  informed  by 
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Bowes  immediately  after  the  arrangement  was  effected,        1858. 
but  I  do  not  recollect  the  precise  time,  but  it  must       Bowm 
have  been  about  the  beginning  of  August.     Q.  Are  ^^  ^^  ^^ 
you  aware  whether  this  change  was  suggested   by     Tobohto. 
Bowes,  and  strenuously  advocated  and  promoted  by 
him  in  the  City  Council  of  Toronto  ?    A.  I  am  not 
aware  that  such  is  the  fact.     I  have  heard  that  the 
change  was  suggested  by   Berczy,  President  of   the 
Railroad  Company.   The  arrangement  was  most  bene- 
ficial to  the  City,  and  I  am  convinced  that  the  City 
will  benefit  to  the  extent  of  £20,000  by  the  change. 
Q.  On  what  day  did  you  definitely  agree  with  Bowes 
to  purchase  the  debentures  ?    A.  On  the  24th  day  of 
June,  a  conditional  agreement  was  made  which  de- 
pended on  the  contractors  being  willing  to  sell  on  the 
terms  stated,  and  on  our  being  able  to  obtain  the 
necessary  funds.     The  final  purchase  I  consider  to 
have  been  made  when  Bowes  accepted  the  offer  which 
he  had  received  about  the  30th  of  June,  and  which,  I 
believe,  was  on   the  8th   day  of  July,   1852,  after 
having  heard  from  me."     He  is  again  asked :  *^  Was 
it  distinctly  understood  by  Bowes,  at  the  time  you 
agreed  to  join  him  in  the  purchase  of  the  debentures 
you  afterwards  purchased  together,  that  you  expected 
to  get  the  money  to  pay  for  them  from  parties  in  Eng- 
land,  and  that  you  would  communicate  forthwith  with 
these  parties  ?     A.   It  was  so  distinctly  understood. 
Q.  Was  there  not  a  discussion  in  the  City  Council 
upon  the  legality  of  these  debentures,  in  which  refer- 
ence was   made  to  there  being  high  legal  opinions 
against  the  validity  of  the  bye-law  for  the  issue  of 
the  debentures,  which  discussions  were  made  public  ? 
A.  Yes ;  I  believe  such  discussions  took  place,  and 
were  made  public.     Q.  Is  it  not  true,  that  with  such 
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1858.  doabts  upon  the  legality  of  these  debentures,  it  would 
Bowse  have  been  hardly  possible  for  you,  or  Bowes,  to  have 
T  B  City  of  ^^^posed  of  them  without  having  them  legalized  ;  and 
ToBOHTo.  did  not  Bowes  come  to  Quebec  as  Mayor,  at  the  desire, 
or,  at  all  events,  with  the  sanction,  of  the  City  Council, 
to  get  an  Act  passed  legalizing  them  ?  A.  I  consider 
that,  under  the  circumstances,  it  was  necessary  that 
the  debentures  should  be  legalized.  I  would  never 
have  engaged  in  the  transaction,  had  I  not  been  per- 
fectly satisfied  that  the  Corporation  of  the  City  of 
Toronto  would  be  incapable  of  so  gross  an  act  of 
fraud,  as  to  have  omitted  taking  the  proper  steps  to 
have  the  said  debentures  legalized.  I  am  aware  that 
BoweSy  when  in  QuebeCy  interested  himself  about  the 
passing  of  the  Bill,  and  I  have  no  doubt  that  be  had 
the  sanction  of  the  City  Council  in  so  doing ;  but  I 
believe  that  he  had  other  business  for  the  City,  which 
more  especially  required  his  personal  attendance  at 
Q^ebec.  I  refer  particularly  to  the  Toronto  Esplanade." 
He  is  further  asked :  **  What  was  the  exact  profit 
made  by  you  and  Bowes  upon  the  purchase  of  the 
£50,000  of  debentures  from  the  contractors  ?  And 
produce  the  account.  A.  I  have  no  account  to  pro- 
duce :  the  result  of  the  operation  was,  that  I  drew  a 
Bill  of  exchange  on  Messrs.  Glyn,  Mills  &  Co.  for  the 
balance  of  my  credit  with  them,  the  proceeds  of 
which  amounted  to  £8,237.  8^.  6d.  currency,  one-half 
of  which  I  paid  to  Bowes,  as  already  stated.  Q.  Is 
that  not  the  profit  upon  the  sale  by  you  of  the 
£100,000,  issued  by  the  City  of  Toronto,  under  the 
Toronto  Loan  Act  ?  A.  I  consider  that  there  was  a 
loss  on  the  sale  of  the  £100,000,  no  portion  of  such 
loan  having  realized  par,  whereas  the  City  was  paid 
par.     Q.  Had  you  taken  £50,000  only  of  debentures 
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issued  under  the  Toronto  Loan  Act  in  pajrment  of  the        1858. 
debentures  which  you  purchased  from  the  contractors,       Bowis 
what  then  would  have  been  your  profit  upon  the  pur-   ^^  ^^^  ^^ 
chase  of  debentures  by  you  and  Bowes  ?    A,  Had  I      Tokohto. 
received    sterling    debentures   in   exchange    for   the 
amount  of    the    debentures  which  were    purchased 
from  the  contractors  by  Bowes  and  myself,  our  profit 
would  have  been  enhanced  by  the  amount  of  the  loss 
sustained  on  the  debentures  for  which  we  gave  par  to 
the  City  ;  but  as  we  should  not  have  received  sterling 
debentures  at  all,  unless  we  had  purchased  from  the 
City  at  par,  our  profit  would  have  depended  on  the 
price  at  which  we  could  have  sold  our  currency  de- 
bentures in  Canada ;  and  as  there  was  a  rapid  advance 
in  the  value  of  such  debentures,  my  belief  now  is, 
founded  on  information  received  from  the  brokers  in 
Montreal  with  whom  I  correspond,  and  from  other 
sources  of  information,  that  our  profit  would  pro- 
bably have  been  greater  had  we  never  interfered  with 
the  purchase  of  the  new  City  loan  of  £50,000." 

Their  Lordships  do  not  see  any  reason  for  not 
trusting  Hincks  as  a  witness. 

'  Cotton^  more  than  once  mentioned  in  Hincks^ 
evidence,  was  examined  in  the  cause  as  a  witness 
against  the  Appellant,  and  cross-examined  for  him, 
deposed  thus : — ''  I  know  BoweSy  also  Hincks.  Bowes 
mentioned  to  me  that  debentures  were  to  be  issued  to 
the  directors  of  the  Northern  Road,  and  that  a  specu- 
lation could  be  made  in  them.  £  think  this  was  in 
February,  1852.  Bowes  proposed  that  we  should 
purchase  the  debentures  on  joint  account.  This  was 
before  any  issue.  Conversation  took  place  from  time 
to  time  to  the  eflfect,  that  when  issued  we  should  make 
the  purchase.     It  was  suggested  that  Hincks  should 
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1858. 
B0WS8 

V, 

Thb  City  of 

TOBOMTO. 


be  employed  to  negotiate  them.  I  think  the  proposi- 
tion came  from  BoweSy  but  am  not  sure.  I  had  a 
conversation  with  BoweSy  in  reference  to  a  proposition 
from  the  contractors,  or  a  negotiation  with  them  ;  we 
partly  agreed  that  the  debentures  should  be  purchased 
from  the  contractors  on  joint  account,  at  20  per  cent, 
discount.  Bowes  was  the  medium  of  communication. 
There  was  no  definite  amount  fixed  between  Bowes 
and  myself  at  first.  I  left  that  to  Bowes.  I  had 
communication  with  Hincks  before  the  final  arrange- 
ment with  Bowes.  I  cannot  tell  when  my  first  con- 
versation with  Hincks  was.  It  was  verbal,  and  may 
have  been  a  month  or  six  weeks  before  the  first  deben- 
ture was  deposited.  My  first  interview  was  at  Quebec. 
I  had  a  conversation  with  Bowes  previous  to  my  first 
communication  with  Hincks  relating  to  our  purchase 
of  the  debentures,  but  I  cannot  distinctly  state  its  pur- 
port.  Bowes  said  he  had  already  communicated  with 
Hincks.  When  I  first  spoke  to  Hincks,  he  had  know- 
ledge of  the  matter,  or  appeared  to  have.  I  will  not 
be  positive  that  I  had  more  than  two  interviews  with 
Hincks.  I  may  have.  The  last  one  was  immediately 
preceding  the  first  issue  of  debentures.  I  informed 
Bowes f  on  my  return,  of  my  conversations  with  Hincks. 
I  had  conversations  with  Bowes  as  to  the  illegality  of 
the  bye-law  on  the  28th  of  June.  We  proposed  to 
get  over  the  difficulty  by  having  the  debt  of  £100,000 
consolidated  ;  and  that  by  changing  them  into  sterling 
they  would  be  more  valuable.  This  was  some  time  in 
the  beginning  of  June.  I  cannot  be  certain.  I  cannot 
be  positive  whether  I  stated  this  to  Hincks.  I  never 
applied  to  Hincks  for  the  purpose  of  having  an  Act 
passed.  It  was  said  by  Bowes  that  Hincks^  name 
would  have  the  effect  of  getting  a  better  price  for  the 
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debentures  than  any  other  person,  and  that  it  would  1868. 
be  necessary  to  give  him  an  interest  in  the  debentures,  Bown 
as  it  would  be  necessary  to  have  his  assistance  to  thiCityof 
procure  an  Act  to  consolidate  them.  I  saw  the  letter  Tobohto. 
from  the  contractors  of  the  30th  of  June.  I  think 
this  was  a  day  or  two  after  its  date.  Bowes  showed  it 
to  me  in  his  own  office.  Bowes  told  me  some  time 
prior  to  the  date  of  that  letter  that  he  would  propose 
the  offer  of  the  contractors  to  the  Finance  Committee. 
He  said,  at  the  same  time,  that  they  could  not  accept 
it,  because  they  were  not  in  a  position  to  raise  the 
money  to  buy  them.  He  said  that  he  would  make 
the  proposition  in  order  that  they  might  not  find  fault 
with  him  hereafter.  This  was  the  only  reason  that  I 
recollected.  I,  on  one  occasion,  took  a  letter  from 
Bowes  to  Hincks.  Hincks  is  resident  at  Quebec.  I 
read  that  letter.  It  was  written  by  Bowes.  It  had 
reference  to  the  purchase  of  debentures.  I  con- 
versed with  Bowes  on  the  subject-matter  of  the  letter. 
My  conversation  was  with  reference  to  the  mode  of 
raising  the  money  for  the  purchase  of  the  debentures. 
The  letter  had  reference  to  the  same  subject.  It  was 
delivered  to  me  open.  I  sealed  it  in  Bowes'  office. 
Bowes  directed  it  to  be  delivered  to  Hincks.  My  com- 
munications were  with  Bowes  alone.  The  name  of 
the  firm  was  never  mentioned.  I  understood  that  his 
interest  was  individual."  Upon  his  cross-examina- 
tion he  says — *'  1  do  not  think  I  was  one  of  the  first 
to  originate  the  charge  against  Bowes.  I  never  did 
speak  of  it.  I  was  in  Quebec  in  December ^  1852, 
and  when  I  came  up  here  there  were  placards  about, 
charging  Bowes  with  chiseling  the  City  out  of  £  1 0,000. 
I  was  no  party  to  them,  or  any  other  placards  on 
the  subject.     I  have  stated  some  parts  of  my  evi- 
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1858.       dence,  but  I  don't  recollect  what  part.     I  did  state 

Bowxs       that  Bowes  and  I  were  to  purchase  on  joint  accounts. 

„,     ^'      .1  mentioned  it  to  Meudell  and  others,  but  I  can't 

The  City  of  ^  '  ^ 

ToBOHTo.     say  to  whom.      I  did  not  state  that   I   could  give 
evidence  before  the  Committee  of  Council.     I  do  not 
know  how  my  evidence  became  known.     I  was  called 
on  to  give  evidence  before  the  Committee  of  Council. 
I  can't  say  how  I  came  to  be  so  called  on.     If  I 
did  not  state  before  that  I  was  chiseled  out  of  my 
shares,  I  state  it  now.      I  took  great  umbrage  at 
my  being  so  chiseled,  but  I  stated  nothing  about  it. 
I  may  have  stated  that  I  carried  a  letter  from  Botoei 
to  Hincks.     The  loss  of  the  Ouelph  contract  was  not 
the  cause  of  my  umbrage.     It  was  one  amongst  many 
others.     I  brought  an  action  of  slander  against  Bowes, 
but  that  action  had  no  reference  to  the  loss  of  the 
contract.     I  have  a  strong  feeling  against  Bowes.    1 
cannot  tell  exactly  the  period  of  my  first  interview  with 
Bowes  about  the  debentures,  but  I  think  it  was  six 
months  prior  to  the  30th  of  June.     I  am  certain  it 
was  three  months  prior  to  that  date.     I  cannot  tell 
when  we  agreed  to   purchase  on  joint  account.    I 
cannot  tell  how  long  prior  to  the  30th  of  June  that  was. 
I  have  not  the  slightest  idea.     It  was  definitely  agreed 
that  Bowes  and  I  should  purchase  on  joint  account, 
and  that  we  should  get  Hincks^  assistance.      Bowa 
told  me  he  had  written  to  Dunn  and    Wilson,  and 
showed  me  the  letter.     We  had  agreed  to  buy  them, 
if,   as   the   work  went  along,  we   should    think  it 
prudent.     I  never  spoke  to  the  contractors  on  the 
subject.     I  saw  the  contractors  at  Bowes*  oflice  about 
the  day  the  letter  of  the  30th  of  June  was  written. 
It  was  thought  better  that  I  should  not  speak  to  the 
contractors.      It   was  thought  better  to   leave  the 
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matter  in  Bowes*  hands.  I  did  not  think  it  wrong  is/ys. 
then  that  the  Mayor  should  make  the  purchase.  The  Boww 
object  of  applying  to  the  Finance  Committee  was  to  ^^  ^^  ^^ 
avoid  any  blame  being  attached  to  Bowes  thereafter.  Toaobxo. 
I  was  then  in  negotiation  with  the  contractors  of  the 
Northern  Road  about  some  of  the  matters,  and  it  was 
thought  better  not  to  meddle  in  this.  It  was  finally 
agreed  that  Bowes  and  I  should  purchase  when  we 
learned  that  the  contractors  would  sell  at  20  per  cent, 
discount.  This  was  a  month  prior  to  the  30th  of 
June.  This  was  after  I  had  seen  Hincks.  When  I 
saw  Hincks,  Bowes  and  I  were  the  only  parties 
interested.  I  do  not  know  how  far  I  stated  this  to 
Hincks ;  but  so  far  as  I  know,  Hincks  had  no  reason 
of  any  kind  to  form  any  other  opinion  than  that  Bowes 
and  myself  were  exclusively  interested.  After  the 
contractors  agreed  to  take  80  cents  on  the  dollar, 
Bowes  requested  me  to  take  a  letter  to  Quebec^  to  get 
Hincks  to  give  directions  to  the  Bank  to  advance  the 
money  for  me  and  Bowes,  on  the  debentures  being  de- 
posited in  'the  Bank.  I  delivered  the  letter  to  Hincks. 
He  read  it,  and  told  me  that  he  would  telegraph  and 
write  to  Ridout  to  make  the  matter  all  right.  It  was 
understood  that  Hincks  was  to  have  a  share  for  nego- 
tiating the  debentures,  the  nett  proceeds  after  that 
were  to  be  divided  between  Bowes  and  myself.  I 
made  no  arrangement  with  Hincks.  Bowes  did  that. 
I  do  not  know  when  the  arrangement  was  made  with 
Hincks.  I  do  not  know  that  any  such  arrangement 
was  ever  made.  I  only  heard  it  from  Bowes.  He 
never  stated  to  me  the  amount  to  be  paid  to  Hincks. 
There  was  no  other  arrangement  as  to  raising  the 
funds  other  than  I  have  stated.  When  I  returned,  I 
told  Bowes  that  Hincks  said  it  was  all  right.     I  cannot 
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1858.        8ay  when  I  had  the  conversation  with  Bowes  as  to  the 

'^^;jj^      illegality  of  the  bye-law  of  the  28th  of  June.     We  had 

m     J?'      .   several  conversations  before  and  after  the  28th  of  June. 

Thb  City  of 

ToBOHvo.  Our  arrangement  for  an  application  to  consolidate  the 
debt  was  previous  to  the  28th  of  June.  I  do  not  re- 
collect that  our  arrangement  on  the  subject  was  com- 
municated to  Hincks.  My  first  conversation  with 
Hincks  was  a  casual  one,  relating  to  the  probabilityo  f 
the  purchase  of  the  debentures.  That  was  the  whde 
purport  of  onr  conversation.  I  do  not  recollect  dis- 
tinctly what  did  pass.  There  was  nothing  of  moment. 
My  second  interview  was  on  the  subject  of  Bomes' 
letter  about  raising  the  money.  He  said  that  it  would 
be  all  ready.  I  always  talked  as  if  myself  and  Bowes 
were  the  purchasers.  I  may  have  had  conversation 
since,  but  I  do  not  recollect  when  or  where.  I  under- 
stood that  the  ofier  was  to  be  made  to  the  Finance 
Committee.  I  remember  the  purport  of  my  conver- 
sation, but  I  cannot  tell  the  date.  It  was  before  the 
letter  of  the  30th  of  June  came  from  the  contractors, 
but  I  cannot  say  how  long.  When  Bowes  wrote  to 
Quebec  by  me  we  did  not  discuss  the  terms.  The 
draft  of  the  letter  was  written  when  I  came  to  the 
office.  I  have  not  yet  discovered  that  I  was  not  a 
purchaser.  I  have  not  yet  discovered  that  I  am  not 
to  have  my  share.  I  never  knew  that  Bowes  intended 
to  deprive  me  of  my  interest  until  I  heard  his  evidence. 
I  had  reason  to  think  so  from  his  acts,  but  never 
knew  it  till  I  heard  his  evidence.  I  thought  from  the 
hostile  course  he  was  pursuing  towards  me  that  be 
would  try  to  cheat  me.  I  did  not  make  any  claim 
because  I  was  waiting  for  the  result  of  this  suit.  I 
do  not  know  when  the  bill  was  filed.  I  believe  that 
Bowes  has  received   the  money,  but  being  on  bad 
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terms,  and  finding  now  a  clamour  in  town*  about  it,  I  1858. 
do  not  see  fit  to  make  an  application  to  him.  I  was  Bown 
not  a  party  to  posting  placards  about  the  matter  rpHBCirrof 
agamst  Bowes.  I  never  did  say  to  any  person  that  I  Tosovto. 
could  have  been  a  witness  for  the  City  against  Bowes. 
There  was  a  definitive  agreement  that  the  debentures 
should  be  purchased  by  Bowes  and  myself/'  He 
is  then  re-examined,  and  says,  ''  Prior  to  the  letter  of 
the  30th  of  June  I  had  no  communication  with  Hincks 
as  to  raising  the  money ;  but  Bowes  informed  me  that 
he  had  made  such  arrangements  three  weeks  or  a 
month  prior  to  my  taking  the  letter  to  Qtiebec.  A 
few  days  previous  to  my  going  to  QuebeCy  Bowes  told 
me  that  the  engineer  had  given  his  certificate,  and 
that  he  would  delay  the  issue  of  the  debentures  till 
Hincks*  letter  to  the  Bank  should  arrive.  When  we 
first  talked  of  purchasing  the  debentures,  Mr.  Bowes 
told  me  that  he  had  written  to  Wilson  and  Dunn,  and 
that  Dunn  had  offered  to  negotiate  the  debentures  on 
good  terms:  in  fact,  not  to  charge  anything  for  the 
business.  Bowes  showed  me  a  letter  from  Wilson  or 
Dunn^  I  won't  be  sure  which.  The  application  to 
Dunn  and  Wilson  was  for  our  mutual  benefit  in  the 
negotiation  of  the  debentures.  It  was  not  agreed  be- 
tween Bowes  and  myself  what  share  Hincks  should 
have.  My  impression,  and  I  think  Bowes*  too,  was, 
to  give  Hincks  whatever  he  would  demand  for  the  job. 
Some  time  previous  I  had  conversation  with  Hincks 
as  to  the  negotiation  of  some  debentures  in  England. 
Nothing  was  done.  It  was  merely  a  matter  contem- 
plated. We  contemplated  having  Hincks*  assistance 
from  the  first.  We  could  not  have  raised  the  neces- 
sary amount  ourselves.  I  would  not  have  entered 
into  the  arrangement  for  a  purchase  if  I  had  not  had 
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1868.  assistance  from  some  person.  We  never  contem- 
Boww  plated  raising  the  funds  ourselves.  I  had  a  letter 
The  Citt  of  ^^^^  Hincks  as  to  the  negotiation  of  previous  deben- 
To&ojBTTo.  tures  belonging  to  myself.  They  were  MunidpaL 
I  cannot  say  of  what  municipality.  He  offered  to 
negotiate  them  at  one  per  cent.  I  showed  the  letter 
to  Bowes.  Hincks  said  the  debentures  were  worth 
95  par,  payable  in  London;  at  least  he  proposed 
that  as  a  limit."  In  answer  to  the  Court  he  says, 
— ''  It  was  definitively  arranged  that  Bowes  and  myself 
should  purchase  the  debentures  on  joint  account; 
it  was  before  this  that  the  appUcation  was  made  to 
Dunn  and  Wilson ;  about  a  month  or  two  before 
this.  I  have  a  clear  recollection  of  seeing  Dunm*$ 
or  Wilson^s  answer,  but  £  cannot  say  which,  and  I 
may  have  seen  both.  This  was  before  the  arrange- 
ment was  concluded,  perhaps  a  month  previous.  I 
cannot  say  whether  I  saw  the  letters,  or  heard  their 
contents  from  Bowes.  1  had  not  arranged  with  Bowes 
what  Hincks  was  to  receive  for  his  assistance.  We 
have  had  communications  about  it,  and  it  was  sup- 
posed that  Hincks  might  require  a  third  or  one-half. 
When  I  left  Toronto  with  the  letter,  I  had  the  M 
belief  that  I  was  to  have  half  of  what  Bowes  received, 
and  remained  under  that  impression.  I  returned 
from  Quebec  in  about  three  weeks.  I  have  made  no 
application  for  my  share.  I  never  applied  at  the 
Bank,  or  to  the  contractors,  or  the  Chamberlain,  to 
know  how  matters  were  proceeding ;  but  Bowes  stated 
to  me,  between  July  and  November,  1852,  what  was 
doing.  He  told  me  what  amount  of  debentures  were 
issued  and  lodged ;  and  during  this  time  he  treated 
me  as  entitled  to  half.  I  did  not  hear  that  the  de- 
bentures had  been  negotiated  and  the  proceeds  re- 
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ceived,  until  Bowes  stated  it  in  Court.     I  had  reason        18^8. 
to  believe  before  that  such  was  the  case.     I  did  not       Bowbs 
know  of  the  amount  of  profit,  or  that  it  had  been  re-  i^^  q^^^  ^, 
ceived,  until  Bowes  stated  it  in  Court.     In  December      Toeohto. 
last,  when  I  returned  from  Quebec,  I  saw  Bowes  about 
different  matters ;  and  our  interview  was  of  such  a 
nature  that  we  have  not  spoken  since.     I  have  seen 
Hincks  since,  but  did  not  speak  to  him  on  the  subject. 
I  may  have  stated  to  parties  that  I  had  been  chiseled 
out  of  my  share  of  my  profit."  By  Counsel — "  I  under- 
stood Bowes  to  state  in  his  evidence  that  I  had  no 
interest  in  the  profit  on  the  sale  of  the  debentures. 
I  am  not  positive." 

The  evidence  thus  given  by  CottoUy  being  that  of  a 
person  entertaining  unfriendly  feelings  towards  the 
Appellant,  it  was  fit  to  watch  narrowly  and  receive 
cautiously ;   but  their  Lordships  see  no  ground  for 
laying  Cotton's  testimony  wholly  out  of  the  case ;  nor, 
as  to  a  considerable  portion  of  what  he  says,  is  he  un- 
supported.     Mr.  Couriwright,  whose  respectability 
there  seems  no  reason  to  question,  one  of  the  firm  of 
Story  &  Co.,  the  contractors,  was  examined  for  the 
Appellant,  and,  among  other  things,  deposed  thus :  — 
''  I  was  anxious  for  the  passing  of  the  bye-law  of  the 
28th  of  June ;  I  pressed  its  passing  because  we  had 
arranged  with  Mr.  Roberts,  of  New  York,  for  all  our 
iron,  and  had  undertaken  to  place  a  portion  of  the 
debentures  in  his  hands.     It  was  very  important  to 
us  to  get  the  debentures  at  that  time.     The  iron  was 
then  being  delivered,  and  we  got  it  at  a  pretty  low 
rate.     It  had  risen  at  that  time.     We  got  it  at  a  very 
low  rate.     We  paid  39  dollars  at  Quebec,  and  it  was 
worth  there,  I  think,  50  dollars.     We  got  1000  tons 
here  at  37  dollars.     It  was  an  object  to  us  not  to 
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1868.        forfeit  our  contract.      Several  ships  had,  I  believe, 
Bowse       arrived,  or  were  on  their  way  with   it.      For   these 
The  City  of   ^easons  we  were  anxious  to  get  the  debentures,  and  to 
ToEOHTo.     get  the  bye-law  passed.     We  had  a  legal  adviser  here 
from  New  York.     We  were  aware  that  the  legality  of 
the  bye-law  was  questioned,  but  we  were  willing  to 
run  the  risk  and   take   the  debentures.      Our  legal 
adviser  was   also  agent  for  Roberts.      I    remember 
writing  a  letter  to  Bowes,  dated,  I  believe,  the  30th  of 
June.     We  had  previously  endeavoured  to    sell  the 
debentures,  but  had  not  succeeded.     We  had  autho- 
rized Roberts  to  sell  a  portion,  if  not  the  whole,  at  85 
cents  on  the  dollar.      He  had  not  succeeded.     We 
never  expected  to  get  par  for  them.     Never  said  so, 
that  I  know  of.     Before  writing  the  letter,  we  had  a 
conversation  with  Bowes,  two  or  three  days  before. 
He  proposed  to  purchase  the  debentures  at  80  cents 
on  the  dollar.     We  told   him  we  thought  he  could 
have  them  ;  and  he  wanted  a  written  proposition,  and 
in  consequence  the  letter  was  written.     This  was  the 
first  proposition  that  was  made  between  us  and  the 
Mayor.     I  am  not  sure  whether  we  accepted  his  offer 
at  once,  or  said  only  we  thought  he  could  have  them. 
We  thought  this  was  as  good  an  offer  as  we  could  get. 
It  was  no  favour  to  Bowes.**     Again  he  deposes : — 
*' We  expected  to  get  the  debentures  after  the  bye-law 
was  passed  as  soon  as  we  were  entitled  to  them.    We 
directed  the  Chamberlain  to  deposit  them  as  issued  in 
the  Bank.     We  sold  the  whole  £50,000,  on  the  same 
terms,  although  my  letter  mentioned  only  £24,000. 
The  residue  of  the  debentures  was  talked  about  at  the 
original  conversation,  but  no  arrangement  was  made 
with  respect  to  them.     I  did  not  suspect  Bowes  to  be 
the  cause  of  the  delay  in  issuing  the  debentures ;  the 
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chief  delay  had  occurred  before  this  time.  We  had  i®^- 
disposed  of  £6,000  debentures  otherwise,  and  did  not  Bown 
know  whether  we  could  let  Bowes  have  them.  I  can-  ^^^  q^^^  ^^^ 
not  tell  at  what  rate  we  sold  them.  We  paid  for  right  Toeohto. 
of  way  with  them.  We  re-purchased  £5,000  of  the 
£6,000  at  80  cents  on  the  dollar.  We  only  got 
£40,000  in  money  for  the  £50,000  debentures." 
Further  he  says : — "  I  desired  the  sale  to  Bowes  to  be 
considered  confidential,  because  we  bad  not  sold  all 
the  debentures,  and  it  might  prejudice  the  sale  of  the 
rest.  I  did  not  come  here  long  before  the  28th  of 
June  at  that  time — only  a  few  days  before.  For  some 
time  previous,  none  of  the  firm  had  been  here.  Pre- 
viously I  had  been  here,  and  also  Mr.  Laymond. 
During  the  spring,  I  was  here  part  of  the  time,  also 
Laymond  part.  We  were  willing  to  run  the  risk  of 
the  illegality  of  the  bye-law,  as  we  were  advised  by 
our  legal  adviser,  and  also  Boulion;  and  it  was 
thought  the  bye-law  was  not  illegal ;  and  at  all  events, 
the  debentures  would  be  legalized.  We  felt  sure  also 
that  the  City  would  not  repudiate  them.  We  re-pur- 
chased the  £5,000  debentures  we  had  sold,  because 
Bowes  wanted  to  get  the  whole  £50,000." 

The  letter  of  the  30th  of  June^  1852,  already  men- 
tioned, is  set  forth  in  a  schedule  to  an  affidavit  made 
by  the  Appellant  on  the  1st  of  September^  1853,  which 
was  in  these  terms : — '*  Firstly.  I  say  that  I  have  filed 
certain  copies  of  documents  relating  to  the  matters  in 
question  in  this  suit,  as  set  forth  in  my  affidavit  made 
in  this  cause,  and  filed  with  the  said  copies  on  the 
23rd  of  Augusty  which  documents  are  particularized 
in  the  first  schedule  hereto  annexed.  Secondly.  I 
further  say,  that  subsequently  to  the  City  Council 
passing  the  bye-law  of  the  28th  of  June ^  1852,  in  the 
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1858.       said  first  schedule  hereto  annexed  mentioned,  Messrs. 

^BowbT     M.  C.  Story  &  Co.,  in  the  said  bill  mentioned,  ad- 
Thi  Citt  Of  dressed  a  letter  to  me,  offering  to  sell  debentures  of 

ToBowTo.  the  City  of  Toronto,  to  the  amount  of  £24,000,  which 
letter  is  now  in  my  possession ;  and  I  submit  that  it 
is  wholly  irrelevant  to  the  matters  in  question  in  this 
suit ;  I  however  say  that  I  have  set  forth  a  true  copy 
thei-eof  in  the  second  schedule  hereto  annexed. 
Thirdly.  I  further  say,  that  subsequently  to  the  de- 
bentures in  the  said  bill  mentioned  becoming  within 
the  power  and  control  of  the  said  Messrs.  Story  & 
Co.,  and  to  their  being  publicly  offered  by  them  for 
sale,  I  have,  in  the  course  of  my  private  correspond* 
ence,  mentioned  to  my  said  correspondent  the  fact 
of  the  said  Messrs.  Story  &  Co.  having  such  deben- 
tures for  sale,  and  I  have  received  letters  from  my 
said  correspondents  relating  thereto ;  but  I  say  that 
such  my  correspondence  had  relation  wholly  to  the 
private  transaction  of  the  said  Messrs.  Story  &  Co. 
having  such  debentures  for  sale,  and  did  not  other- 
wise, in  any  manner,  relate  to  any  of  the  matters  in 
question  in  this  suit.  And  I  submit  that  such  my 
correspondence  is  irrelevant  to  the  matters  in  question 
in  this  suit.  And  I  further  say,  that  I  never  have 
kept  copies  of  or  extracts  from,  or  a  copy  of  or  extract 
from,  such  my  correspondence ;  nor  have  I  ever  kept 
the  letters,  or  any  of  the  letters,  so  received  by  me, 
nor  any  copy  of,  or  extract  from,  any  part  of  such  cor- 
respondence ;  but  the  letters  so  received  by  me  have 
been,  to  the  best  of  my  belief,  destroyed  or  cast  away 
among  waste  papers,  after  having  been  read ;  and  I 
say  that  I  have  not  now  any  part  of  such  correspond- 
ence in  my  possession,  custody  or  power.  I  further 
say,  that  I  have  drawn  up  a  statement  relating  to  the 
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matters  in  question  in  this  suit  for  the  purpose  of  my         1858. 
defence  to  this  suit,  which  statement  I  have  placed,       Bowbs 
and  it  now  is,  in  the  hands  of  my  solicitor,  for  the   ,^^^  q[^^  ^, 
purpose  of  such  my  defence,   which   statement,   for      Torooto. 
such  reason,  I  object  to  produce.     I  further  say,  ac- 
cording to  the  best  of  my  knowledge,  remembrance, 
information  and  belief,  that  I  have  not  now,  and,  save 
as  herein  aforesaid,  never  have  had,  in  my  own  pos- 
session, custody,  or  in   the  possession,   custody  or 
power  of  my  solicitors  or  agents,   or    solicitor   or 
agent,  or  in  the  possession,   custody  or  power  of 
any  other  person  on  my  behalf,  any  deed,  account, 
book    of    account,    voucher,    receipt,    letter,    me- 
morandum,  paper  or  writing,   or  any  copy  of,  or 
extract  from,  any  such  document,  or  any  other  docu- 
ment whatsoever,  relating  to  the  matters  in  question 
in  this  suit,  or  any  of  them,  or  wherein  any  entry  has 
been  made  relative  to  such  matters,  or  any  of  them, 
other  than,  and  except,  the  documents  set  forth  in  the 
first  and  second  schedules  hereto.'' 

Then  comes  the  first  schedule  of  documents ;  the 
second  schedule  contains  the  letter  of  the  30th  of 
June  J  1852,  from  the  contractors  to  the  Appellant, 
which  is  in  these  words  : — 

"  Toronto,  June,  30th,  1852. 
"J.  G.  Bowes y  Esq. 

"  Sir,— We  propose  to  sell  you  the  £24,000  of  To^ 
ronto  debentures,  authorized  by  the  City  Council  on 
the  28th  instant,  to  be  issued  in  aid  of  The  Ontario, 
Simcoe,  &  Huron  Union  Railroad;  you  to  pay  us 
eighty  cents  on  the  dollar,  on  the  deposit  of  the  said 
debentures  in  such  Bank  in  the  City  of  Toronto  as  you 
may  designate,  and  we  to  deposit  said  debentures  as 
soon  as  we  receive  the  same. 
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1858.  ^<  Let  U8  know  your  acceptance,  or  not,  of  this  pro- 

BowBs       position  in  writing  to-morrow. 

The  (Stt  of  '*  Very  respectfully, 

ToaoHTo.  "  Your  obedient  servants, 

"  M.  C.  Story  &  Co." 
The  letter  of  the  30th  of  June  was  evidently  written 
after  a  communication  upon  the  subject  of  it  between 
the  Appellant  and  the  contractors,  who,  on  the  same 
footing,  and  as  a  consequence  of  the  same  understand- 
ing, parted  with  all  the  debentures  acquired  from  them 
by  Hincks  and  the  Appellant.     The  latter  was  also 
examined  in  the  cause,  and,  among  other  things,  de- 
posed thus : — ''  The  offer  was  made  to  and  accepted 
by  me  to  take  £24,000  debentures  at  80  cents  to  the 
dollar.      Not  on  my  own  account.     I  accepted  the 
offer  eight  or  ten  days  after  it  was  received.     No  ar- 
rangement was  made  as  to  what  the  contractors  should 
receive  on  the  rest  of  the  £50,000  debentures.     Only 
£10,000  of  the  £24,000  were  issued.     This  was  after 
my  acceptance  of  the  offer.     The  money  was  paid 
over  to  the  contractors  for  the  £10,000  debentures,  at 
the  rate  of  80  cents  to  the  dollar.    No  similar  arrange- 
ment was  carried  into  effect  as  to  the  remainder  of 
the  £24,000.      The  arrangement  of  80  cents  to  the 
dollar,  was  the  arrangement  carried  out  throughout 
the  whole  50,000  debentures,  of  which  £40,000  were 
issued   after  29th   of  July,  1852,  and  the  £10,000 
before.     £50,000  debentures  were  issued  for  £50,000 
stock.     All  that  the  contractors  received  in  money 
for  the  £50,000  debentures  was  £40,000.     I  did  not 
buy  the  £50,000  debentures  for  myself.     It  was  not 
understood  that  the  proposition  in  the  letter  as  to  the 
£24,000,  should  be  carried  out  as  to  the  rest  of  the 
£50,000.     No  subsequent  arrangement,  however,  was 
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made  between  rae  and  the  contractors.  £10,000  of 
the  £24,000  was  purchased  by  me  at  80  cents  to  the 
dollar,  and  the  remainder  of  the  £50,000  debentures 
were  purchased  at  the  same  rate,  but  not  under  any 
arrangement  with  me.  I  was  interested  in  this  ar- 
rangement under  which  the  £40,000  were  purchased. 
I  had  the  same  interest  in  the  £40,000  as  in  the 
£10,000.  There  was  not  a  profit  made,  to  my  know- 
ledge, by  anybody  upon  the  transaction  of  £  1 0,000. 
I  think  there  was  a  profit  of  £5,000  made  on  it.  I 
think  not  £9,000.  I  think  as  much  as  £8,000  was 
made,  or  thereabouts.  This  entered  into  the  business 
of  the  firm  of  Bowes  &  Hall,  of  which  I  am  a  mem- 
ber. The  share  of  the  firm  was  £4,000,  or  half  of  the 
profit  that  was  made.  The  other  member  of  the  firm 
is  John  Hall.  I  am  entitled  to  five-eighths  of  the 
profits  of  the  business,  or  thereabouts,  as  I  believe. 
This  sum  has  gone  into  the  business  of  the  firm,  like 
any  other  moneys  of  the  firm.  This  was  a  partner- 
ship transaction  from  the  first.  Hall  expected  to 
have  the  benefit  from  the  first."  He  then  says,  in 
answer  to  a  question  by  the  Court : — **  There  was  no 
fresh  arrangement  made  with  the  contractors  after  the 
letter  ofifering  the  £24,000.  The  whole  transaction 
proceeded  on  the  basis  of  that  letter.  The  contrac- 
tors were  not  bound  beyond  the  £24,000.  They  could 
have  sold  the  debentures  to  any  other  party.  Before 
the  loan  of  £100,000  was  taken  up,  the  debentures 
had  passed  out  of  my  hands.  I  was  only  the  owner 
in  part.  The  rest  was  held  by  the  other  party.  I  did 
not  interfere  with  the  debentures  after  the  letter  of 
Messrs.  Glyn,  Halifax  &  Co.  was  received.  I  did  not 
abandon  all  interest  in  them.''  In  answer  to  Counsel, 
he  says : — •*  The  remainder  of  the  debentures  beyond 
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the  £10,000,  were  lodged  in  the  Bank,  on  the  tacit 
understanding  that  the  Contractors  should  receive  the 
80  cents  to  the  dollar,  according  to  the  original  offer 
in  the  letter."  The  Appellant's  examination  was  then 
interrupted  by  another  examination,  or  other  exami- 
nations, and  resumed  at  a  subsequent  period.  He 
then  deposes : — "  I  think  the  Contractors  spoke  to  me 
about  the  purchase  of  debentures  more  than  two  or 
three  days  before  the  date  of  the  letter  written  by 
them  to  me.  I  do  not  think  I  had  any  conversation 
about  purchasing  them  myself  at  all.  They  spoke  to 
me  perhaps  two  or  three  months  before  the  date  of 
the  letter  about  selling  the  debentures,  but  not  to  my- 
self, or  I  cannot  tell  whether  to  myself  or  not.  I 
made  no  arrangement  with  them  for  purchasing  de- 
bentures from  them  until  after  I  had  received  the 
letter  in  question.  I  mean  the  letter  dated  the  30th 
of  June.  I  sent,  I  think,  a  copy  of  this  letter  to 
Hincks  a  day  or  two  after  I  received  it.  I  suppose  I 
made  a  proposal  to  him  to  join  me  in  purchasing  them 
at  the  same  time.  I  cannot  say  whether  this  was  the 
first  time  I  mentioned  the  matter  to  Hincks.  I  was 
at  (iuebeCy  and  may  have  spoken  to  him  on  the  sub- 
ject before.  It  must  have  been  in  the  summer.  It 
must  have  been  a  month  or  two  before  I  received  the 
letter.  I  don't  know  what  Hincks  refers  to  in  his 
letter  of  the  5th  of  July,  unless  to  a  conversation  I 
had  previously  with  him ;  there  was  no  arrangement 
or  understanding.  There  may  have  been  a  conversa- 
tion between  us  on  the  subject  of  purchasing  deben- 
tures previous  to  my  receipt  of  the  letter  of  the  30th 
of  June.  I  am  not  sure,  however,  that  there  was  any 
such  communication.  I  doubt  it,  but  still  it  is  likely 
there  was  one.     I  am  not  aware  that  Hincks  was  in 
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communication  with  anybody  else  as  to  the  purchase 
of  debentures.  I  do  not  know  what  led  Hincks  to 
suppose  that  debentures  would  not  be  issued  so  soon, 
except,  perhaps,  some  previous  conversation  with  me. 
I  do  not  recollect  receiving  the  letter  referred  to  in 
the  letter  from  Hincks  of  the  6th.  I  do  not  recollect 
getting  a  letter  from  him  desiring  me  to  put  off  paying 
the  Contractors  till  next  mail.  I  may  have  received 
such  letter.  I  have  no  belief  about  it.  I  think  not. 
I  think  I  had  a  communication  with  Cotton  before 
receiving  the  letter  of  the  30th  of  June.  It  was  only 
a  conversation  about  the  City  purchasing  the  deben- 
tures. He  was  not  a  member  of  the  Corporation.  I 
had  no  conversations  with  him  about  my  purchasing 
debentures,  but  about  Hincks  purchasing.  I  have  no 
idea  when  they  occurred.  I  have  no  recollection  of 
a  conversation  with  Cotton  about  Hincks  purchasing 
for  the  joint  benefit  of  himself  and  me ;  there  may 
have  been.  There  was  a  conversation  with  Cotton^ 
but  I  cannot  say  whether  before  or  after  the  receipt 
of  the  letter.  I  have  no  belief  of  it.  I  am  sure,  I  had 
no  conversation  with  Cotton  at  any  time  about  any  pur- 
chase in  which  he  was  to  be  interested  that  I  know 
or  believe.  I  never  knew  him  in  the  transaction.  I 
do  not  know,  and  have  no  belief,  whether  Cotton  was 
aware  of  the  purchase  by  myself  and  Hincks.  I  have 
no  idea  what  the  allusion  to  Cotton  in  the  letter  of 
9th  of  August  from  Hincks  refers  to.  I  have  found 
no  letters  or  copies  of  letters  from  Hincks  since  I  was 
examined.  I  have  not  found  the  memorandum  book 
referred  to  in  mv  evidence.  I  think  it  must  have  been 
taken  out  of  my  counting-house.  I  do  not  think 
Cotton  ever  wrote  to  me  about  these  matters.  I  do 
not  recollect  writing  to  him  about  any  debentures ;  I 
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do  not  believe  I  ever  did.    I  never  spoke  to  the  Com- 
pany or  the  Contractors  about  the  purchase  of  any 
other  debentures.      I  do  not  recollect  when  I  first 
formed  the  intention  to  purchase  the  debentures.     I 
do  not  think  I  formed  any  intention  to  buy  the  deben- 
tures which  were  to  be  issued  to  the  Contractors  or 
Company   before   the   receipt   of   the  letter  of  the 
30th  of  June.     I  am  not  sure  whether  it  was  before 
or  after  the   receipt  of  that  letter  that  I  laid  the 
matter  before  the  Finance  Committee,  probably  about 
and  subsequently  to  the  time  of  receiving  the  letter ; 
and  before  I  laid  the  matter  before  the  Finance  Com- 
mittee^  I  formed  no  intention  of  purchasing  the  deben- 
tures myself.     I  mean  the  offer  that  was  made  to  me 
of  the  debentures  at  20  per  cent,  discount."     Lastly, 
he  says  : — "  I  think  it  was  in  January  last  that  it  was 
first  rumoured  that  I  was  concerned  in  these  deben- 
tures.    I  do  not  know  that  I  ever  mentioned  to  any- 
body that  I  had  any  concern  in  the  negotiation.     I  do 
not  know  that  any  member  of  the  Council  was  aware 
of  the  fact.    I  do  not  know  that  anybody  was  aware  of 
it  except  to  suspect,  before  I  stated  it  here  in  Court. 
I  do  not  recollect  any  conversation  with  any  member 
of  the  Council  upon  the  subject  after  the  rumour  arose. 
I  do  not  think  that  I  ever  stated  to  any  member  of  the 
Council  what  was  not  the  fact.     What  I  denied  was, 
that  I  had  used  the  City  funds.     I  never  was  asked 
whether  I  had  any  interest  in  the  debentures.     I  may 
have  been  asked  the  question,  though  I  do  not  recol- 
lect it;   but  in  my   answer  I   had  reference  to  the 
charge  that  I  had  used  the  City  funds.     I  never  men- 
tioned, intentionally,  to  anybody,  anything  relating  to 
the  matter.     This  understanding  arose  as  to  what  I 
stated  with  regard  to  the  capacity  in  which  I  spoke. 
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What  I  said  was,  that  I  never  used  the  City  funds,  or        isss. 
had  any  interest  as  Mayor  in  the  negotiation  of  the       Bowes 
debentures.     I  never  gave  any  member  of  the  Council   fj^^^  q^^^  ^^ 
to  understand  intentionally  that  I  had   no  personal      Torohto. 
interest  in  the  matter.     I  never  heard  that  I  had  been 
misunderstood  on  this  point  until  after  the  suit  com- 
menced.    I  told  Mr.  Cawthra  I  had  no  interest.     I 
spoke  as  Mayor,  but  whether  I  said  so  or  not  I  do  not 
know.      I  always  spoke  in  that  capacity  on  this  sub- 
ject, but  did  not  always  say  so.    I  do  not  recollect  any 
conversation  during  the  negotiation  of  the  debentures 
on  the  subject." 

Carr,  a  witness  for  the  Respondent,  deposes  thus  :— 
**  I  was  a  member  of  the  City  Council  last  year.  I 
resigned  in  October  last.  I  was  not  a  member  of  the 
Council,  I  think,  when  the  gift  of  £25,000  was 
agreed  to.  I  was  a  member  when  the  £35,000  loan 
was  passed,  and,  I  think,  present  in  Council.  I  was 
a  member  when  the  £50,000  stock  was  agreed  to 
be  taken.  I  was  present  when  the  bye-law  was  passed 
for  the  issuing  of  £100,000  debentures  to  consolidate 
the  debt.  The  Mayor  advocated  strongly  the  passing 
of  these  bye-laws,  gift  and  loan  ;  and  when  I  made  any 
opposition,  he  endeavoured  to  persuade  me  to  support 
them.  After  the  rumours  arising  as  to  the  Mayor 
having  an  interest  in  the  debentures,  I  put  a  question 
to  him  on  the  subject  in  Council,  and  he  positively 
denied  having  any  interest.  My  question  was,  whether 
he  had  received  any  benefit  or  expected  to  receive 
any  benefit  from  the  speculation  about  the  £50,000 
debentures  ?  He  had  previously  answered  a  similar 
question  from  Mr.  Romain^  that  he  had,  neither 
directly  or  indirectly,  received  any  benefit  from  it, 
and  did   not  expect  to  receive  any.    He  answered 
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my  question  by  referring  to  his  answer  to  Mr.  JRo- 
main ;  and  when  further  pressed,  he  appeared  an- 
noyed and  indignant,  and  said,  that  if  further  pressed 
on  the  subject  he  should  make  it  a  personal  matter. 
I  have  heard  him  declare  the  same  thing  both  in 
and  out  of  Council."  Cross-examined.  "  I  put  the 
above  question  to  the  Mayor  about  twelve  months 
ago ;  I  think  the  latter  end  of  last  year.  I  think  it 
probable  that  I  voted  for  the  £50,000  stock.  I 
thought  it  a  good  exchange  for  the  previous  gift  and 
loan.  The  Mayor  always  took  an  active  part  in  favour 
of  the  Railroad.  He  advocated  it  as  advantageous  to 
the  City.  I  opposed  the  issue  of  the  debentures  for 
the  £50,000,  as  they  were  considered  illegal.  If  that 
was  at  the  same  time  as  the  change' of  the  stock  for 
the  gift  and  loan,  I  opposed  the  whole.  The  Con- 
tractors proposed  the  issuing  of  the  debentures  through 
some  members  of  the  Council.  I  opposed  it  as  wrong. 
I  think  I  voted  for  consolidating  the  City  debt,  and 
issuing  debentures  for  the  purpose.  I  think  City 
debentures,  in  the  early  part  of  1852,  were  at  a  dis- 
count  of  about  one  per  cent,  per  annum  for  the  time 
they  had  yet  to  run.  When  the  Mayor  was  ques- 
tioned in  Council,  he  said  that  he  had  never  pur* 
chased  any  City  debentures,  except  through  an  agent, 
and  to  whom  he  paid  half  per  cent.*' 

Neither  do  their  Lordships  think  this  witness 
otherwise  than  credible. 

It  does  not  appear  to  their  Lordships  important  on 
either  side  to  lay  stress  on  any  other  parts  of  the 
voluminous  evidence  before  them.  The  leading  and 
weighty  facts,  shown  by  what  has  now  been  read, 
cannot  admit  of  doubt ;  and  upon  the  whole  of  the 
materials  in  the  case  their  Lordships  feeling  very  high 
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respect  for  the  opinions  of  the  dissentient  minority  of  1858. 
Judges  in  the  Court  of  Error  and  appeal,  cannot  but  Boweb 
feel  also  some  surprise  that  there  should  not  have  rrHKCiTTOF 
been  an  unanimous  affirmance  of  the  decision  of  the  To&okto. 
Court  of  Chancery,  so  far,  at  least,  as  it  declared  and 
enforced  the  liability  of  the  Appellant  to  the  Respon- 
dent for  the  ascertained  and  unquestioned  amount  of 
profit  made  and  received  by  the  Appellant,  or  his  firm 
of  Bowes  &  Hall,  from  the  transaction  in  which  he 
had  permitted  himself  to  engage  respecting  the  Cor- 
poration debentures.  The  Appellant's  allegation  that 
this  profit  was  made  and  received  by  him  on  behalf, 
not  of  himself  alone,  but  of  himself  and  his  partner 
Mr.  Hall,  which  we  assume  to  be  correct  in  point  of 
fact,  we  think  immaterial.  It  does  not,  in  their  Lord- 
ships' opinion,  diminish  the  Appellant's  liability  to 
the  Respondent,  or  give  the  Appellant  any  title  to  be 
treated  otherwise  than  as  he  would  have  been  liable 
to  be  treated,  if  he  alone  had  been  interested  with 
Hincks.  We  have  not  failed  to  observe  the  ninth 
reason  of  appeal  (a)  in  the  Court  of  Error  and  appeal, 
or  the  eighth  reason  here ;  but  we  have  been  unable  to 
find  that  either  of  the  answers  to  the  Bill  takes  any 
objection  to  it  as  insufficient  in  parties,  nor  does  any 
such  objection  seem  to  have  been  taken  at  the  hearing 
in  the  Court  of  Chancery,  and  we  conceive  that  we 
ought  not  to  treat  the  suit  as  defective. 

The  decree  deals  with  the  Appellant  as  an  agent  or 
a  trustee  who,  while  acting  in  the  agency  or  trustee- 
ship, acquired  for  himself  by  jcontract,  without  the 
knowledge  of  the  persons  for  whom  he  was  agent  or 
trustee,  an  interest  in  the  subject  of  the  agency  or 

(a)  It  was  the  same  as  the  eighth  reason  of  the  Appellant  upon 
this  appeal.     See  ante,  p.  469. 
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1858.  trusteeship,  and  is  accordingly  incapable  of  retaining 
^BowbT'  froi^  them  the  benefit,  if  any,  of  the  acqaisition. 
^'  And,  it  has  scarcely  been  denied  in  argument,  that  if 
ToBOKTo.  the  Appellant  stood  in  the  relation  of  agent  or  trustee 
towards  the  Corporation  or  inhabitants  of  Toronto^ 
the  decree  (subject  to  the  point  of  HalVs  absence) 
has  charged  the  Appellant  rightly.  The  relation, 
however,  was  disputed ;  but,  as  their  Lordships  think, 
unsuccessfully.  He  may  not  have  been  agent  or 
trustee  within  the  common  meaning  or  popular  ac- 
ceptation of  either  term,  but  he  was  so  substantially ; 
he  was  so  within  the  reach  of  every  principle  of  civil 
jurisprudence,  adopted  for  the  purpose  of  securing, 
so  far  as  possible,  the  fidelity  of  those  who  are  en- 
trusted with  the  power  of  acting  in  the  afifairs  of 
others.  If  the  Appellant,  as  to  the  matters  subsist- 
ing in  the  year  1851  and  1852  respectively,  between 
the  Corporation  upon  one  hand  and  the  Contractors 
and  Railway  Company  on  the  other,  so  far  as  the 
Appellant  had  anything  to  do  with  them,  was  not 
negotiorum  alienorum  gestor,  it  seems  difiicult  or  im- 
possible to  say  that  any  person  ever  was  so.  It  is 
evident,  we  think,  that  as  a  member  of  the  Corpora- 
tion, and  as  Mayor,  he  took  part  in  those  matters  be- 
fore and  after  the  evil  day  of  the  24th  of  June,  1 852, 
to  an  extent  more  than  sufficient  to  incapacitate  him 
from  dealing  as  he  did  with  Hincks,  and  the  Con- 
tractors, unless  for  his  own  loss,  if  there  should  be 
loss,  and  for  the  gain  of  the  Corporation,  that  is  to 
say,  of  the  inhabitants  of  Toronto,  if  there  should  be 
gain.  The  able  Counsel  for  tHe  Appellant  did  not 
suggest  that  in  the  case  of  a  private  man  of  property 
having  occasion  and  desiring  to  raise  money  by  issuing 
debentures  payable  as  to  the  principal  at  a  distant  day, 
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but  with  intermediate  interest,  and  employing  an  agent 
for  the  purpose,  the  agent  could  act  in  the  matter, 
with  regard  to  the  debentures,  analogously  to  the 
manner  in  which  the  Appellant  acted  here,  as  to 
those  in  question,  and  retain  the  profit  from  his  prin- 
cipal. The  difference  between  the  two  cases  appears 
to  their  Lordships  accidental  merely,  and  immaterial. 
It  was  incumbent  on  the  Appellant,  while  the  affair 
of  the  debentures  was  pending  and  unsettled,  not  to 
place  himself  voluntarily  in  a  position  in  which,  while 
retaining  the  office  of  Mayor,  he  would  have  a  private 
interest  that  might  be  opposed  to  the  unbiassed  per- 
formance of  his  official  duty.  But  he  did  so.  In  all 
the  steps  on  the  part  of  the  Corporation  connected 
with  the  debentures  that  took  place  between  the  24th 
of  June  and  the  2nd  of  November^  1852 — and  they 
were  important — the  Appellant,  so  far  as  he  acted — 
and  he  did  act — in  the  character  of  a  member  of  its 
governing  body,  was  under  a  bias,  by  reason  of  his 
private  interest :  for  in  truth  and  effect,  from  a  time 
preceding  JuZy,  1852,  he  stood,  as  to  the  debentures, 
in  the  position  of  the  Contractors. 

The  defence  has  been  also  to  a  great  extent  rested 
on  the  alleged  ground  that  the  Appellant  did  not  give 
wrong  advice  to  the  governing  body  of  the  Corpora- 
tion, or  exercise  influence  over  it  in  the  matter  of  the 
debentures;  that  the  governing  body  would  have 
acted  exactly  as  it  did  if  the  Appellant  had  not  been 
a  member  of  it ;  that  the  Corporation  took  altogether 
a  prudent  and  correct  course,  and  has  lost  nothing ; 
and  that  any  person  not  connected  with  it  might 
honestly,  safely,  and  effectually  have  made  the  bargain 
with  Hincks  and  the  Contractors  which  the  Appellant 
did  make.     Assuming  the  alleged  facts  thus  stated  to 
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1858.  be  stated  accurately,  we  conceive  that  they  make  no 
"boweT  difference.  But  in  truth  it  is  very  far  from  clear  that 
TheC^^tyof  ^^^  City  of  Toronto  has  not  suffered  considerably 
ToRonTo.  from  the  Appellant's  conduct.  Their  Lordships  are 
of  opinion,  that  the  bill,  answers  and  evidence  were 
such  as  to  throw  on  him  the  burden  of  proof  of  the 
fact,  if  material,  that  there  was  no  agreement  or  ar- 
rangement respecting  the  debentures  between  the 
Appellant  and  the  Contractors  previously  to  the  28th 
of  June,  1 852 ;  and  we  think  that  no  such  proof  has 
been  given ;  and  that  it  is  to  be  inferred  from  what  is 
before  us,  that  the  Appellant  had,  if  not  before  the 
24th,  at  least  before  the  28th  of  June^  1852,  ascer- 
tained what  the  Contractors  would  do,  and  what  be 
could  do  with  them  as  to  the  debentures — in  effect, 
made  himself  sure  of  the  Contractors.  Now,  what 
were  the  Appellant's  sentiments  on  the  subject  in 
April,  and  early  in  June,  1852?  They  appear  from 
two  letters  of  those  dates  (9th  of  April  and  10th  of 
June),  written  by  him  to  Mr.  Wilson  (we  believe  a 
merchant  in  England),  and  that  of  the  9th  of  April 
contains  this  passage : — "  A  large  amount  of  Alunicipal 
debentures  will  have  to  be  disposed  of  in  England 
during  the  ensuing  summer,  to  provide  the  *  needful ' 
for  the  construction  of  The  *  Ontario,  Simcoe,  and 
Huron,*  and  The  *  Toronto  and  Quelph  *  Railways. 
Should  such  an  agency  as  that  referred  to  above  not 
be  established,  an  agent  will  have  to  be  sent  from 
Canada  to  negotiate  those  securities,  or  some  Com- 
pany in  London,  wholly  unacquainted  with  the  nature 
of  our  debentures,  will  have  to  be  employed.  Should 
an  agent  be  sent  to  England  on  behalf  of  The  *  Toronto 
and  Guelph  Company,'  of  which  I  am  President,  he  will 
be  directed  to  take  advantage  of  your  valuable  assist- 
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ance  in  the  sale  of  the  securities  of  the  Company."  In 
the  letter  of  the  10th  of  June,  this  passage  appears: 
— **  I  am  favoured  with  your  letters  of  the  7th  and 
14th  of  Matfy  and  fully  concur  with  you  in  opinion 
that  it  would  be  a  decided  advantage  were  you  to  pay 
a  visit  to  this  country,  after  having  ascertained  the 
information  capitalists  in  England  require,  regarding 
the  Municipal  securities  of  Canada.  I  should  have 
submitted  a  proposition  on  this  subject  to  the  Direc- 
tors of  the  Toronto  and  Guelph  Railroad,  had  not  the 
Canada  Company,  through  their  Commissioner,  Mr. 
Widder,  who  is  himself  a  Director  of  the  Railroad, 
volunteered  to  negotiate  the  debentures  of  the  Com- 
pany free  of  charge.  I  may  mention  here,  that  the 
Corporation  of  Toronto  has  agreed  to  aid  The  Ontario, 
Simcoe  and  Huron  Railway,  to  the  extent  of  £25,000 
currency ;  the  debentures  of  the  City  will  be  issued 
to  this  amount  as  the  work  progresses,  the  issue  not 
to  commence  until  £100,000  have  first  been  expended 
on  the  road.  I  propose  to  make  these  debentures 
payable  in  London,  and  have  them  negotiated  by  an 
agent  appointed  by  the  Corporation,  and  hand  their 
value  in  cash  to  the  Railway  Company,  and  thus  pre- 
vent the  credit  of  the  City  being  injured  by  entrust- 
ing  the  sale  of  its  Bonds  to  unskilful  hands,  or  their 
being  forced  into  the  market  by  needy  Railway  con- 
tractors. The  security  for  the  punctual  payment  of 
the  interest  and  principal  of  Municipal  Bonds  pro- 
vided for  by  the  Provincial  Act  under  which  they  are 
issued,  is  so  ample  that  no  doubt  can  possibly  be 
entertained  regarding  their  validity;  their  perfect 
security  being  once  established,  surely  a  favourable 
sale  could  be  effected  in  the  present  state  of  the 
money  market  in  London.    I  applied  some  time  since, 
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through  the  Bank  of  Upper  Canada^  to  negotiate  a 
loan  for  the  City  of  Toronto  to  the  amount  of  £50,000 
sterling,  to  redeem  debentures  and  small  City  notes 
DOW  out,  issued  under  an  old  Provincial  Act  which 
did  not  provide  a  sinking  fund  for  their  redemptioo ; 
the  Bank  offered  to  guarantee  the  principal  and  in- 
terest, but  nothing  has  yet  been  done  in  the  matter, 
beyond  a  favourable  letter  from  Messrs.  Glyn^  Halifax 
&  Co.,  agents  of  the  Bank  of  Upper  Canada  in  Eng^ 
land.  I  will  forward,  as  soon  as  published,  a  state- 
ment of  the  City  debt  and  revenue,  and  should  my 
views  be  approved  of  by  the  City  Council,  regarding 
the  loan  and  the  manner  of  negotiating  City  deben- 
tures for  Railway  purposes,  you  will  hear  from  me  on 
the  subject." 

These  were  the  Appellant's  views  before  he  had 
performed  the  journey  to  Quebec,  announced  as  pro- 
bable in  his  letter  to  Wilson  of  the  1 2th  of  June. 
But  what  that  journey  effected  we  know.  It  would, 
after  the  24th,  have  interfered  with  the  Appellant's 
personal  interest ;  have  tended  to  break  up  the  ar- 
rangement with  HinckSy  if  the  debentures  had  been 
issued  to  the  Contractors  payable  in  England,  and  so 
the  heavy  discount  saved ;  and  we  find  that  the  bye- 
law  of  the  28th  of  June,  made  in  the  Appellant's 
presence  and  signed  by  him,  expressly  directs  the 
debentures  to  be  issued  under  it  to  be  made  payable 
in  Canada.  They  were  also,  as  we  know,  of  very 
doubtful  validity.  But  upon  the  delicate  question, 
whether  the  Corporation  should  take  such  a  step,  the 
Mayor  was  necessarily  prevented  by  his  private  in- 
terest from  giving  an  unbiassed  opinion. 

It  is  after  securing  the  discount  that,  at  a  later 
period  of  the  year  1852,  the  English  plan  is  arranged. 
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By  means  of  the  diflference  between  the  debentures        isss. 
upon  that  plan  and  the  debentures  on  the  plan  of  the      "boweT 
preceding  Juney  the  gain  in  dispute  has  been  made ;   ,j,^^  ^j^^  ^^ 
and  it  would  probably  be  wrong  to  assume  that  this      Toronto. 
was  made  merely  at  the  expense  of  the  Contractors, 
but  be  nearer  the  truth  to  say,  that  it  was  made  at  the 
expense  of  the  Corporation  (as  trustees  for  the  City), 
who  would  not  have  found  it  necessary  to  issue  so 
many  debentures  on  the  English  as  on  the  Canadian 
plan. 

The  secrecy  and  disingenuousness  with  which  the 
Appellant  conducted  himself  do  not  improve  his  case, 
especially  as,  if  he  had,  on  the  28th  of  June,  disclosed 
the  true  state  of  things  to  the  Council,  its  other 
members  might  have  taken  a  different  course  from 
that  in  fact  taken  by  them  (a  point  as  to  which  it  can 
be  scarcely  necessary  to  refer,  particularly  to  the 
evidence  of  Joshua  Beard,  Tally ,  and  Samuel  Thomp" 
son).  But  we  do  not  say,  that  had  the  Appellant,  on 
the  28th  of  June,  made  a  full  communication  to  the 
Council,  and  nevertheless  its  members  had  acted  as 
they  did  act,  that  would  have  prevented  the  success 
against  him  of  a  suit  on  behalf  of  the  inhabitants, 
which  in  effect  and  substance  this  suit  still  is. 

It  has  been  also  argued  that  the  governing  body  of 
the  Corporation  was  a  deliberative  body,  and  on  that 
ground  out  of  the  operation  of  any  civil  rules  or 
principles  applicable  to  agents  and  trustees ;  and  the 
reported  cases  of  Lord  Petre  v.  The  Eastern  Counties 
Railway  (1  Railway  Cases,  462),  and  Simpson  v.  Lord 
Howden  (3  Myl.  &  Cr.  97),  were  mentioned;  and  it 
was  said,  that  members  of  the  British  Legislature 
often  vote  in  Parliament  respecting  matters  in  which 
they  are  personally  interested,  and  do  so  without  cen* 
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1868.  sure  or  risk.  We  are  of  opinion,  however,  that  neither 
^B^^J^  the  governing  character  nor  the  deUberative  character 
„  X'  of  the  Corporation  Council  naakes  any  difference,  and 
ToBOKTo.  that  the  Council  was  in  effect  and  substance  a  body 
of  trustees  for  the  inhabitants  of  Toronto;  trustees 
having  a  considerable  extent  of  discretion  and  power, 
but  having  also  duties  to  perform,  and  forbidden  to 
act  corruptly.  With  regard  to  members  of  a  Legis- 
lature, properly  so  called,  who  vote  in  support  of  their 
private  interests ;  if  that  ever  happens,  there  may 
possibly  be  insurmountable  difficulties  in  the  way  of 
the  practical  application  of  some  acknowledged  prin- 
ciples by  Courts  of  civil  justice,  which  Courts,  how- 
ever, are  nevertheless  bound  to  apply  those  principles 
where  they  can  be  applied.  The  Common  Council  of 
Toronto  cannot  in  any  proper  sense  of  the  term  be 
deemed  a  legislative  body ;  nor  can  it  be  so  treated. 
The  members  are  merely  delegates  in  and  of  a  Pro- 
vincial town  for  its  local  administration.  For  every 
purpose  at  present  material,  they  must  be  held  to  be 
merely  private  persons  having  to  perform  duties,  for 
the  proper  execution  of  which  they  are  responsible  to 
powers  above  them.  We  agree  that  the  cases  of 
Lord  Petre  v.  The  Eastern  Counties  Railway  and 
Simpson  v.  Lord  Howden  must  at  present  be  viewed 
as  correct  expositions  of  English  law ;  but  so  viewed, 
they  do  not,  we  conceive,  affect  the  controversy  before 
us. 

It  has  been  argued,  too,  that  the  Bill  in  the  cause 
puts  the  case  against  the  Appellant  on  the  ground  of 
loss  to  the  Corporation,  and  of  direct  fraud,  in  the 
popular  sense  of  that  expression,  upon  the  Appel- 
lant's part;  that  neither  of  these  charges  has  been 
established,  and  that,  therefore,  the  Bill  should  have 
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been  dismissed.  We  consider,  however,  that  though 
some  allegations  of  the  Bill  are  very  possibly  incor- 
rect, a  sufficient  portion  of  its  statements  to  sustain 
the  decree  has  been  established,  and  that  the  argu- 
ment in  this  respect  is  not  even  plausible,  except  as 
to  costs ;  with  regard  to  which,  had  the  Appellant's 
conduct  been  open  and  straightforward,  their  Lord- 
ships might  have  been  disposed  to  relieve  him ;  but 
his  proceedings  have  been  so  much  otherwise;  they 
rendered  so  much  grave  suspicion  reasonable,  that 
their  Lordships  concur  in  the  decree  in  point  of  costs 
as  well  as  otherwise. 

Their  Lordships,  however,  desire  to  be  understood 
as  not  having  intimated  an  opinion,  that  if,  before 
December,  1852,  the  Appellant  had  not  entered  into 
any  agreement  or  arrangement,  concerning  any  of  the 
debentures,  nor  had  any  dealing  in  or  with  them, 
it  would  not  have  been  competent  to  him  in  or  after 
that  month  to  deal  for  them  with  the  Contractors  as 
any  stranger  might  have  done. 

The  recommendation  of  the  Committee  to  Her 
Majesty  must  be  the  dismissal  of  the  appeal,  with 
costs. 


1858. 
Bowes 

V. 

The  City  of 
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ON  APPEAL  FROM  THE  SUPREME   COURT 

OF  NEW  SOUTH  WALES. 

Robert  Towns       .        -         .        .     Appellant^ 

AND 

William  Cuarles  Wentworth      -     Respondent.^ 

I3th&i6fch   D'ARCY    WENTWORTH    of   Homebush   in    the 
s.-A^^^'    Colony  of  New  South  Wales,  the  Testator  in  the 

In  order  to 
determine  the       •  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 

wT  afjourt    '^-  Pemberton  Leigh,  the  Right  Hon.  Sir  John  DodsoD,  and  the 
of  construe-     Right  Hon.  Sir  Cresswell  Cresswell. 
tion  must  read 

the  language  of  the  Testator,  in  the  sense  ^hich  he  himself  appears 
to  have  attached  to  the  expressions  that  he  has  used,  with  this  qiudifi- 
cation,  that  when  a  rule  of  law  has  affixed  a  certain  determinate  mean- 
ing to  technical  expressions,  that  meaning  must  be  given  to  them, 
unless  the  Testator  by  his  Will  excluded  bejond  all  doubt  such  con- 
struction. 

When  the  main  purpose  and  intentions  of  the  Testator  are  ascertained 
to  the  satisfaction  of  the  Court,  if  particular  expressions  are  found  in 
the  Will  which  are  inconsistent  with  such  intention,  though  not  sufficient 
to  control  it,  or  which  indicate  an  intention  which  the  law  will  not  per- 
mit to  take  effect,  such  expressions  must  be  discarded  or  modified  ;  and, 
on  the  other  hand,  if  the  Will  shows  that  the  Testator  must  necessarily 
have  intended  an  interest  to  be  given  which  no  words  m  the  Will  ex- 
pressly devise,  the  Court  is  to  supply  the  defect  by  implication,  and  thus 
to  mould  the  language  of  the  Testator  so  as  to  carry  into  effect^  as  far  as 
possible,  the  intention  which,  in  its  opinion,  the  Testator  has  on  the 
whole  Will  sufficiently  declared. 

Testator,  by  his  Will,  expressed  his  desire  of  bequeathing  his  estates 
to  his  children,  "  in  such  manner  that  the  same  shall  be  enjoyed  by  them 
respectively  only  for  and  during  the  period  of  their  natural  lives :  in 
order,  therefore,  to  limit  the  same  strictly  in  entail  on  them  my  said 
children,  and  to  their  several  and  respective  heirs  of  their  bodies  respec- 
tively.'* He  then  devised  his  real  estates  to  Trustees,  upon  trust,  as  to 
part  of  his  real  estates,  for  his  son  W,  for  life,  ''and  after  his  decease  the 
same  to  go  and  descend  to  his  tirst  and  other  sons  and  daughters  in  tail, 
in  order  of  primogeniture^  males  to  be  preferred  to  females,  and  to  the 
several  and  respective  heirs  of  their  bodies,  so  as  that  each  possessor 
shall  take  only  a  life  estate  and  interest  in  the  same."  Ana,  in  the 
event  of    WJ's  decease  without  issue,  then   the  Testator  devised   his 
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cause,  made  his  Will  on  the  5th  of  July,  1827,  the  1858. 
construction  of  which  was  the  subject  of  the  present  townb 
appeal.  The  material  parts  of  the  Will  were  ex- 
pressed as  follows : — "  Whereas  I  am  possessed  of 
extensive  real  estates  which  I  am  desirous  of  bequeath- 
ing to  my  children  in  such  manner  as  that  the  same 
shall  be  enjoyed  by  them  respectively,  only  for  and 
during  the  period  of  their  natural  lives;  in  order, 
therefore,  to  limit  the  same  strictly  in  entail  to  them 
my  said  children,  and  to  their  several  and  respective 
heirs  of  their  bodies  respectively,  I  do  give,  devise 
and  bequeath  the  whole  of  my  property,  real  and 
personal  and  mixed,  wheresoever  the  same  may  be 
situate,  except  as  is  hereinafter  excepted,  unto  my 
friends,  John  Thomas  Campbell,  William  Lawson, 
William  Redfurn,  Enquires,  and  unto  my  son,  William 
Charles  Wentworth^  Esquire,  their  heirs,  executors, 
administrators  and  assigns,  according  to  the  respec- 
tive nature  and  quality  thereof,  to  have  and  to  hold 
my  said  real  personal  and  mixed  estate  to  them  my 
said  trustees  and  the  survivor  of  them,  and  the  heirs, 
executors,  administrators  and  assigns  of  such  sur- 
vivor ;  in  trust,  nevertheless,  to  and  for  the  uses,  in- 
tents and  purposes  following,  and  to  no  other  use, 
intent  or  purpose  whatsoever,  that  is  to  say,  in  trust," 
&c. ;  **  and  upon  further  trust,  to  allow  my  said  son, 
William  Charles  Wentworth,  to  have,  possess  and  enjoy 
my  estates  in  the  District  of  Cook,  &c.,  the  said  Wil- 
liam Charles  Wentworth  to  possess  and  enjoy  the  said 
estates,  house  and  premises   respectively,  and  every 

estates  to  his  Trustees,  upon  trust  to  allow  his  other  children,  whom  he 
enumerated,  '*  to  possess  and  enjoy  the  same,  strictly  limited  to  life 
interest,  and  in  tail,  to  each  of  them  respectively,  in  the  order  of  primo- 
geniture, males  to  be  preferred  to  females." 
Held,  that  W.  took  an  estate  for  life  only. 

VOL.  XI.  N  N 
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1858.       part  and  parcel,  for  and  during  the  term  of  his  natural 

^TowNs       life,  and  from  and  after  his  decease  the  same  to  go 

^     ^'  and  descend  to  his  first  and  other  sons  and  daughters, 

in  tail,  in  the  order  of  primogeniture,  males  to  be 
preferred  to  females,  and  to  the  several  and  respective 
heirs  of  their  bodies,  so  as  that  each  possessor  shall 
take  only  a  life  estate  and  interest  in  the  same.  And 
in  the  event  of  the  said  William  Charles  Wenttaorth's 
decease  without  issue,  then  I  give  and  devise  my  said 
estates  to  my  said  Trustees  and  their  heirs,  in  trust,  to 
allow  my  other  children,  hereinafter  mentioned,  to 
possess  and  enjoy  the  same,  strictly  limited  to  life 
interest,  and  in  tail,  to  each  of  them  respectively,  in 
the  order  of  primogeniture,  males  to  be  preferred  to 
females  in  the  following  order:  D'Arcy,  the  whole 
brother  of  the  said  William  Charles,  George,  Martha, 
Sx>phia,  Robert,  John,  Mary  Ann,  and  Katherine,  the 
seven  last-mentioned  children  being  my  children  by 
the  said  Ann  Lawes,  it  being  distinctly  understood 
that  the  estate  I  now  devise  and  bequeath  to  my  said 
son  William  Charles  Wentworth  is  in  full  compensa- 
tion for  1,000  acres  of  land,  granted  to  him  at 
Illawarra  or  the  Five  Islands,  and  in  case  of  his  not 
thinking  proper  to  surrender  the  said  last-mentioned 
1,000  acres  of  land,  then  I  give  and  bequeath  the  said 
1 ,000  acres  of  land  in  the  District  of  Cook,  which  I 
purchased  of  the  said  Robert  Lowe,  to  my  son,  John 
Wentworth,  strictly  limited  to  life  interest,  to  him  and 
his  issue  in  manner  before  mentioned  of  and  'con- 
cernmg  the  said  estates  so  given  and  bequeathed,  in 
trust,  for  my  said  son,  William  Charles  Wentworth, 
and  the  issue  of  his  body.  And,  upon  farther  trust, 
to  allow  my  said  son,  D'Arcy  Wentworth,  Captain  in 
the  73rd  Regiment  of  Foot,  to  possess  and  enjoy  my 
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said  estates  at  Toongabbee^  &c.,  for  and  during  the        1858. 
term  of  his  natural  life»  with  the  like  limitation  as       Towns 
to   remainder  to  the  heirs  of  his  body  and  to  sue-  ^bntwoeih 
cession  in  default  of  such  heirs,  as  is  hereinbefore 
limited  and  declared  of  and  concerning  the  estates 
given  and  bequeathed  to  his  said  brother.   And,  upon 
further  trust,  to  allow  my  said  children,  Martha^  SO' 
phia^  Robert^  Mary  Ann^  Katherine,  to  possess  and 
enjoy  the  whole  of  my  Illawarra  Estate,  consisting  of, 
&c.,  for  and  during  the  respective  natural  lives  of  my 
said  five  last-mentioned  children,  the  same  to  be  held 
and  enjoyed  by  them  respectively,  and  by  the  respec- 
tive heirs  of  their  bodies,  as  tenants  in  common  and 
not  as  joint  tenants,  with  the  like  limitations  as  to 
remainder  to  their  respective  issue  and  to  succession 
in  default  of  such  issue  as  is  hereinbefore  limited  and 
appointed  with  regard  to  the  other  estates,  hereby 
devised   and   bequeathed   to   my  said  sons,  William 
Charles  and  D'Arcy.     And,  upon   further  trust,  to 
permit  and  allow  my  said  son,  John  Wentworth,  to 
possess  and  enjoy  my  South  Creek  estate,  &c. ;  the 
whole  of  the  said  last-mentioned  estates  to  be  held 
and   enjoyed   by  the  said  John  Wentworth^  for  and 
during  the  term  of  his  natural  life,  and  from  and 
after  his  decease,  the  heirs  of  his  body  respectively, 
with  like  limitations  as  to  remainder  to  such  heirs, 
and   to   succession  in  default  of   such   heirs,  as   is 
hereinbefore  limited  and  provided  of  and  concerning 
the  estates  hereby  devised  and  bequeathed  to  the  said 
other  children.   And,  upon  further  trust,  to  allow  my 
son  and  daughter,  George  and  Martha  Wentworth^  to 
possess  and  enjoy  my  estates  at  Bring elly,  called  my 
Elmsall  Park  estate,  during  the  term  of  their  respec- 
tive natural  lives,  share  and  share  alike,  as  tenants  in 

NN   2 
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1858.       common  and  not  as  joint  tenants,  and  the  same  to  go 

^TownT      and  descend  to  the  several  and  respective  heirs  of 

.Wbntwobth.  *^^^^  bodies,  with  the  like  limitations  as  to  remainder 

to  such  heirs  respectively,  and  to  succession  in  de- 
fault of  issue,  as  is  hereinbefore  limited  and  declared 
of  and  concerning  the  same  estates  hereby  respec- 
tively devised  and  bequeathed  in  trust  for  my  said 
other  children.  And,  upon  further  trust,  to  allow  my 
daughter,  Katherine^  to  enjoy  my  estates  at  Broken 
Bay,  North  Harbour ,  and  Duck  River,  &c.,  the  said 
last-mentioned  estates  to  be  had  and  held  by  the  said 
Katherine  during  the  term  of  her  natural  life,  and 
go  and  descend  to  the  heirs  of  her  body»  subject 
to  the  like  limitations  and  conditions  as  are  herein- 
before declared  of  and  concerning  my  said  other  real 
estates.  And,  upon  further  trust,  to  allow  my  said  son, 
D*Arcy  Wentworth,  to  possess  and  enjoy,  after  the 
decease  of  the  said  Maria  Ainslie,  the  said  cottage, 
land  and  premises  hereinbefore  devised,  to  the  use  of 
the  said  Maria  Ainslie,  for  the  natural  hfe  of  the  ssdd 
D^Arcy  Wentworth,  and  after  his  decease  the  same  to 
go  and  descend  to  his  issue  in  like  manner  as  the 
Toongahbee  estate  hereinbefore  devised  and  be- 
queathed to  him.  And,  upon  further  trust,  to  allow 
my  son,  William  Charles  Wentworth,  before  mentioned, 
to  possess  and  enjoy  my  estate  at  Cockle  Bay, 
&c.,  during  the  term  of  his  natural  life,  and  to 
receive  the  rents,  issues,  and  profits  of  the  same 
respectively,  and  after  his  decease  the  same  to  go 
and  descend  to  the  heirs  of  his  body,  and  to  their 
heirs,  in  like  manner  as  is  hereinbefore  limited  and 
declared  of  and  concerning  the  said  estates,  hereby 
given  and  devised,  in  trust  for  my  said  son,  WUliam 
Charles   Wentworth,  and    the   heirs  of   his    body  as 
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aforesaid  :  it  being  clearly  understood  that  the  whole  1858. 
of  the  remainders  hereby  created  and  made,  are  to  Towns 
apply  to  such  only  of  the  issue  of  my  said  children  ^,jj^!J^orth 
as  shall  be  lawfully  begotten  by  my  said  children  in 
holy  wedlock.  And,  in  the  event  of  the  death  of  any 
of  my  said  nine  children  without  issue  of  their  bodies 
as  aforesaid,  then  I  give  and  devise  the  estate  or 
estates  hereinbefore  given  or  devised  in  trust  for 
such  children  and  their  issue  as  aforesaid,  as  shall  die 
without  such  issue,  to  the  eldest  of  my  said  children 
who  shall  be  then  living,  in  the  following  order  of 
succession,  which  I  here  name  to  avoid  miscon- 
ception: my  first  child,  the  said  William  Charles; 
second,  D'Arcy  ;  third,  George;  fourth,  AfarMa ;  fifth, 
Sophia;  sixth,  Robert ;  seventh ^  John ;  eighth,  Afay-y 
Ann;  ninths  Katherine ;  to  be  had  and  held  by  each 
succeeding  child  and  the  heirs  of  his  or  their  body, 
subject  to  the  hke  limitations  and  conditions  as  afore- 
said. And,  as  to  all  the  rest  and  residue  of  my  real 
and  personal  estate,  if  any  there  be  not  hereinbefore 
specifically  devised  and  bequeathed,  I  give  and  be- 
queath the  same  equally  among  my  said  nine  chil- 
dren, to  be  held  by  them,  their  respective  heirs, 
executors  and  administrators,  according  to  the  nature 
and  quality  thereof,  as  tenants  in  common  and  not  as 
joint  tenants.** 

The  Testator  died  in  1827,  leaving  all  the  nine 
children  named  in  his  Will,  surviving.  John  Went^ 
worthy  one  of  the  children,  conveyed  to  the  Ap- 
peliant  the  hereditaments  devised  to  him  by  the 
Will,  and  duly  acknowledged  the  conveyance,  so  as 
to  bar  his  estate  tail  (if  any)  in  the  hereditaments, 
and  all  estates,  rights,  titles,  and  interests  to  take 
effect  after  the  determination,  or  in  defeazance  of  the 
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1868.       estate  tail.    John  Wentworth  died  in  the  year  1853, 
Towns       without  issue.      George  Wentworth,  another   of  the 
children,  died  in  the  year  1 852,  without  issue.   Martha 
Wentworth  died  in  1852,  leaving  issue. 

At  the  period  of  the  respective  deaths  of  George^ 
John^  and  Martha,  the  surviving  children  of  the  Tes- 
tator, were  William  Charles  (the  Respondent),  D'Arcy, 
Sophia,  Robert^  Mary  Ann,  and  Katherine. 

The  Appellant  intermarried  with  Sophia  Went- 
worth, one  of  the  daughters  of  the  Testator,  before 
the  commencement  of  the  suit. 

In  1854,  a  special  case,  under  the  provisions  of 
the  Colonial  Act,  16th  Vict.,  No.  3,  was  stated  for 
the  opinion  of  the  Supreme  Court  of  New  South 
Wales  (in  equity) ;  the  questions  for  the  Court  to 
decide  being: — First.  What  estate  did  John  Went- 
worth take  in  the  hereditaments  devised  to  him  by 
the  Will ;  whether  an  estate  for  life  or  an  estate  tail? 
Second.  On  the  decease  of  the  respective  devisees, 
or  on  the  death  of  either  of  them  without  issue,  io 
whom  will  the  hereditaments  devised  to  him  or  her 
vest  ? — whether  in  the  issue  of  the  deceased  devisee 
next  in  order  of  succession  indicated  by  the  Will, 
or  in  the  devisee  then  living  and  next  in  remainder, 
according  to  such  order  of  succession  ? 

The  case  was  argued  before  Mr.  Justice  TTierry,  the 
Primary  Judge  in  equity  of  the  Court,  who  gave 
judgment  on  the  questions,  merely  pro  forma,  in  order 
to  raise  the  points  for  decision  by  the  full  Court 
His  Honor  decided, — First,  that  under  the  Will  of 
D*Arcy  Wentworth,  in  the  special  case  mentioned,  John 
Wentworth  took  an  estate  for  Ufe.  Secondly,  that, 
on  the  decease  of  any  of  the  respective  devisees  io 
the  Will  mentioned,  without  issue,  the  hereditaments 
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devised  to  him  or  her  respectively,  vested  in  the 
eldest  of  the  children  of  the  Testator,  in  the  order 
named  in  the  Will,  for  life,  with  a  vested  remainder  ^jji^ worth. 
in  his  or  her  first  and  other  sons  and  daughters  in 
tail,  in  the  order  of  primogeniture,  males  to  be  pre- 
ferred to  females ;  and,  in  the  event  of  such  eldest 
of  the  children  of  the  Testator  being  then  deceased, 
leaving  issue,  then  immediately  to  such  issue  in  re- 
mainder as  last  aforesaid. 

The  Appellant  appealed  from  this  judgment  and 
decree  on  the  grounds  and  for  the  following  reasons  : 
First,  that  the  Court  should  have  decided  that  John 
Wentworth  took  an  estate  tail.  Second,  that  the 
Court  should  have  decided  that  upon  the  decease  of 
any  of  the  respective  devisees  for  life  without  issue, 
the  hereditaments  devised  to  him,  or  her,  will  vest  in 
such  one  of  the  Testator's  children  as  is  next  in  the 
order  of  succession  particularly  named  in  the  Will, 
and  to  his  issue,  and  not  to  the  eldest  in  the  whole 
enumeration  of  the  children  and  to  his  issue.  Third, 
that  the  Court  should  have  held  that  the  here- 
ditaments will,  upon  such  decease,  pass  to  the  next 
children  in  such  order  of  succession  as  shall  be  then 
living,  notwithstanding  that  any  other  child  of  the 
Testator,  intermediate  in  the  order  of  succession,  but 
then  deceased,  shall  have  left  issue  him  surviving; 
and  that  in  such  event,  last  mentioned,  the  issue  of 
such  intermediate  deceased  child  will  not  take  any 
interest  in  the  said  hereditaments. 

The  case  was  fully  argued  before  the  Court,  and 
judgment  was  delivered  by  Sir  Alfred  Stephen,  the 
Chief  Justice,  on  the  28th  of  April,  1858,  the  material 
part  of  which  was  as  follows  : — "  On  the  first  point 
we  adhere  to  the  opinion  expressed  by  us  in  Towns  v. 
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1858.       Addison,  in  September,  1850,  following  our  judgment 

Towns       ^^  Wentworth  v.  Bath,  in  June,  1848,  that  each  of  the 

^    *'•  Testator's  children  took  an  estate  for  life  onlv.     Our 

Wektwoeth. 

reasons  for  this  conclusion  are  fully  assigned  in  those 
cases,  and  we  need  not  on  the  present  occasion,  there- 
fore, do  more  than  here  refer  to  them.  On  the  second 
and  third  points,  we  are  of  opinion,  that  the  shares  of 
George  and  John  respectively,  are  now  vested  in  the 
Respondent,  who  takes  in  those  shares,  as  in  the  pro- 
perties devised  directly  to  himself,  an  estate  for  life ; 
and  that,  in  case  of  his  death  before  that  of  any  brother 
or  sister,  who  shall  die  without  issue,  the  Defendant's 
eldest  son  will  take  the  share  of  such  brother  or 
sister,  in  tail.  In  other  words,  we  think  that  each 
child  of  the  Testator  took  an  estate  for  life ;  that  the 
grandchildren  take  an  estate  tail;  and  that  the  pre- 
ference established  by  the  Will  is  in  favour  of  the 
Testator's  eldest  child,  and  the  latter 's  children, 
over  any  second  or  other  of  the  Testator's  children 
and  their  children.  If  Ve  held  otherwise,  it  would 
follow  that  John's  share  would  go  to  Mary  Ann,  being 
the  next  of  the  two  younger  daughters,  and  George's 
share  to  Robert  (to  the  exclusion  of  Sophia),  as  the 
next  younger  son  of  the  Testator,  and  to  the  issue  of 
Mary  Anii  and  Robert  respectively  ;  for  we  think  it 
clear,  that  the  issue  of  each  tenant  for  life  must  take 
what  the  parent  took.  And  the  result  would  then  be, 
that  the  issue  of  younger  children  of  the  Testator 
would  be  preferred  (which  the  Will  plainly  shows 
that  the  Testator  did  not  intend)  to  the  issue  of  his 
elder  children.  The  remainder,  on  the  death  of  any 
child  without  issue,  is  devised  to  the  eldest  of  the 
Testator's  children  (that  is,  the  eldest  of  the  nine) 
who  shall  be  *  then '  living,  in  their  order  of  birth — 
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not  to  the  then  '  next '  eldest  child  ;  and  it  is  to  be  1868. 
held  by  such  child,  and  the  heirs  of  his  or  her  body,  Towns 
subject  to  the  limitations  previously  mentioned.  The  ^jjify^oR^H 
exact  words  are,  '  held  by  each  succeeding  child,  and 
the  heirs  of  his  or  her  body,  subject  to  the  like 
limitations  and  conditions  as  aforesaid/  Now,  were 
William  Charles  dead,  the  question  of  succession 
might  be  thought — and  it  has  in  fact  been  argued 
as  being — one  of  some  difficulty ;  and  certainly  that 
question,  which  is  the  third  submitted  for  our  opinion, 
is  not  of  such  easy  solution  as  the  second.  The  case 
is  put  thus : — William  Charles  being  deceased,  leav- 
ing issue,  a  younger  son  of  the  Testator  dies  without 
issue.  The  person  to  succeed  him  is  the  eldest 
of  the  Testator's  children  then  living ;  but  this  can- 
not be  any  of  William  Charleses  children ;  therefore, 
in  any  event,  the  successor  to  the  deceased  must  be  a 
sister  or  a  brother.  That  reasoning,  however,  does 
not  affect  the  second  point ;  and  the  Defendant's 
right  to  the  succession,  as  the  eldest  of  the  nine, 
seems  to  us  abundantlv  clear.  But  the  Plaintiff  con- 
tends  that  the  remainder  being  given  to  the  eldest 
child  then  living,  in  the  order  of  succession  named, 
the  Testator  meant  the  succession  to  descend  in  that 
order ;  so  that  on  the  death  of  the  seventh  child 
(for  example),  without  issue,  the  eighth  child,  and 
not  William  Charles^  would  succeed  to  the  seventh's 
share ;  and  the  like,  as  to  the  shares  inter  se  of 
the  others.  Such  a  construction,  in  our  opinion,  is 
opposed  to  the  plain  and  natural  meaning  of  the 
words,  and  is  not  supported  by  reasonable  deduction 
from  the  Will,  in  any  other  part  of  it.  Throughout 
the  Will,  the  Testator  manifests  his  preference  for, 
first,  males  over  females,  and,  secondly,  among  those 
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1858.  of  each  class,  for  the  elder  in  birth  ;  so  that,  on  the 
Tow58  death  of  William  Charles^  without  issue,  the  other 
Wbhtwobth.  children  in  the  order  of  primogeniture  are  to  succeed. 
On  D'Arcy^s  death,  without  issue,  the  latter^s  share 
is  to  go  in  the  Uke  order  of  succession ;  that  is  to 
say,  to  the  Testator^s  surviving  children,  in  the  order 
of  primogeniture.  ^If  William  Charles  were  then  one 
of  those  children,  on  what  construction  could  he  be 
excluded,  in  favour  of  a  younger  child  ?  The  several 
shares  of  Robert,  Martha,  John,  and  the  others,  are 
limited  in  the  same  manner.  In  each  case,  the  estate 
is  to  descend  to  the  first  taker's  children,  in  the  order 
of  their  primogeniture.  It  is  nothing  to  the  purpose 
of  the  present  inquiry,  that  the  Testator  endeavoured 
here  to  accomphsh  more  than  the  law  will  allow ;  or 
that  he  used  inconsistent  and  absurd  terms,  in  defin- 
ing the  estate  of  the  grandchildren.  The  Testator 
clearly  shows  that  in  each  case  the  eldest  of  the  nine 
was  to  succeed,  and,  after  him,  bis  (eldest's)  chil- 
dren. But,  here,  it  is  said,  is  a  case  not  provided 
for ;  the  death  of  a  younger  son,  without  issue,  after 
the  death  of  the  eldest.  And  is  not  the  then  eldest 
child,  or  the  then  next  living  in  order  of  birth  after 
the  last  deceased,  to  be  preferred  to  the  grandchildren, 
son  or  daughter,  of  the  eldest  child  ?  We  think,  on 
the  whole,  that  the  grandchild  will  take.  Firstly,  for 
the  reason  before  given ;  that,  otherwise,  the  issue  of 
younger  children  might  inherit,  in  preference  to  the 
issue  of  the  Testator's  elder  children  ;  and  that  these 
(the  grandchildren)  could  never  take,  under  the  terms 
of  the  limitation,  if  a  younger  brother,  or  sister,  took 
preferentially  to  the  issue  of  the  elder.  Secondly, 
because  the  intention  of  the  Will  evidently  was,  as  to 
the  original  shares,  to  give  to  each  taker's  children, 
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if  any,  in  preference  to  any  brother  or  sister ;  and 
that  it  may  thence  be  reasonably  inferred  that  the 
Testator  had  the  same  intention,  with  respect  to  all  wmttworth. 
accruing  shares.  Thirdly,  because  in  the  general 
clause  disposing  of  the  remainders,  the  terms  used 
in  devising  to  the  '  eldest  child  then  living,  and 
to  the  heirs  of  his  body,'  make  the  estate  *  subject ' 
to  the  previous  limitations ;  of  which  the  first  is, 
that  on  William  Charleses  death,  with  issue,  the  pro- 
perty is  to  go  to  his  children.  Had  the  Testator 
intended  to  give  any  accruing  share  to  a  younger 
child  of  his  own,  in  preference  to  William  Charles's 
children,  the  terms  used  would  probably  have  been 
a  devise  thereof  'with'  the  Uke  limitations  as  in 
the  case  of  the  original  share.  But  the  clause  sub- 
jects every  devise  over,  on  a  child's  death  without 
issue,  to  the  same  limitations  in  favour  of  the  issue, 
respectively,  of  each  of  his  children,  as  had  previ- 
ously been  created  in  favour  of  each  child.  The 
reasons  on  this  third  point  may  perhaps  be  more 
succinctly  put  thus  : — First,  the  general  tenor  of  the 
Will  favours  primogeniture.  Elder  sons  and  daughters 
are  alike  preferred  to  younger;  and  the  issue  of 
the  elder  to  younger  sons  and  daughters,  and  their 
issue.  That  is  shown  by  the  limitations  of  each 
original  share  to  each  son  or  daughter,  and  the  issue 
respectively  of  each.  Second,  the  Testator,  as  to  the 
accruing  shares,  could  not  have  intended  to  omit  any 
of  his  family,  more  especially  the  elder  branches ; 
but  if  the  share,  for  example,  of  George  went  to 
Robert,  the  issue  of  William  Charles  could  never  take. 
The  estate,  after  vesting  in  Robert,  would  devolve 
on  the  younger  children  and  their  issue,  and  the  issue 
of    William    Charles  would  be  for  ever    excluded. 


V. 
WB5TW0BTH. 
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1858.  Even  if  D'Arcy  would  take,  as  the  eldest  son  alive 
Towns  ^t  the  death  of  George^  the  same  result  as  to  the 
issue  of  William  Charles  would  ensue.  Third,  the 
words  '  subject  to  the  like  limitations '  imply  that  the 
limitations  previously  mentioned  are  to  take  effect 
{i.e.  the  estate  tail  in  the  eldest  son  of  William 
Charles)  before  all  others.  Paraphrased,  the  limi- 
tation stands  thus: — I  desire  that  the  eldest  child 
alive  at  the  death  of  George  without  issue  shall  take 
Oeorge^s  property  for  life,  with  remainder  to  his 
eldest  son  in  tail ;  but  this  is  not  to  interfere  with 
my  prior  limitations.  Therefore,  in  the  case  sup- 
posed, it  is  not  to  affect  the  limitation  in  favour  of 
the  issue  of  William  Charles.  For  these  reasons,  we 
hold  that,  in  the  supposed  event,  the  issue  of  William 
Charles  will  take  in  preference  both  to  D'Arcy  and 
his  issue ;  although  the  wording  of  the  Will,  at  the 
first  blush,  seems  to  give  the  estate  to  an  elder  son 
alive  at  the  death  of  one  younger,  to  the  exclusion 
of  the  issue  of  others  still  older.  The  decree  of  the 
Primary  Judge,  consequently  (which  was  pronounced 
pro  forma  merely,  in  order  to  raise  the  points  for 
decision  of  the  full  Court),  is  affirmed  in  favour  of 
the  Respondent,*' 

The  present  appeal  was  brought  from  this  judgment 
and  decree,  and  the  Appellant  submitted  that  it  was 
erroneous  and  ought  to  be  reversed,  for  the  follow- 
ing reasons : — 

First.  Because,  according  to  the  true  construction 
of  the  Will,  John  Wentworth  took  an  estate  tail  in 
the  hereditaments  devised  to  him,  either  in  possession 
or  in  remainder. 

Second.  Because  the  judgment  and  decree  was 
contrary  to  the  plain  import  and  true  construction 
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of  the  words — "  the  eldest  of  my  said  children  who  1858. 
shall  be  then  living,  in  the  following  order  of  sue-  Towns 
cession."  Wektwoeth. 

The  Respondent,  on  the  other  hand,  submitted  and 
insisted  that  the  decree  appealed  from  ought  to  be  af- 
firmed,— 

First.  Because  the  construction  of  the  Will  adopted 
by  the  Courts  below  was  consistent  with  the  esta- 
blished rules  of  interpretation,  and  gave  the  fullest 
possible  legal  effect  to  the  intention  of  the  Testator. 

Second.  Because  technical  words  must  have  their 
ordinary  legal  effect,  notwithstanding  the  use  of  sub- 
sequent inconsistent  words,  unless  the  latter  made  it 
perfectly  clear  and  unequivocal,  that  the  others  were 
not  used  in  their  proper  sense,  which  the  latter  words 
of  the  Will  in  question  failed  to  do.     And, 

Thirdly.  Because  the  general  intention  of  the  Tes- 
tator was  to  be  preferred  to  any  subordinate  or  par- 
ticular intent,  and  the  only  way  to  effectuate  the 
manifest  general  intention  of  the  Testator  was  to 
give  an  estate  for  life,  and  not  an  estate  in  tail,  to 
each  of  his  sons  and  daughters,  with  remainder  to 
their  respective  sons  and  daughters  (as  purchasers)  in 
tail,  remainder  to  the  other  children  of  the  Testator 
named  in  the  Will  in  the  order  of  succession  indicated 
by  him  for  life  estates,  with  remainder  to  their  re- 
spective issue  in  tail. 

The  case  was  fully  argued  on  both  sides  by 

Mr.  Malins,  Q.  C,  Mr.  Wilde,  Q.  C,  and  Mr. 
Josiah  W.  Smith,  for  the  Appellant ;  and 

The  Attorney-General  (Sir  Richard  Bethel!) ,  and 
Mr.  Stammers,  for  the  Respondent. 

The  question  being  purely  one  of  construction,  it  is 
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1858.       not  thought  necessary  to  set  forth  the  arguments  in 

Towns       extenso ;  but  the  principal  points  raised  and  insisted 

W«5TwoBTH   ^^  ^y  *^®  Appellant  against  the  decree  of  the  Court 

below  were  : 

First.  That  the  Court  ought  to  have  decided  that 
John  Wentworth  either  took  an  estate  tail  in  posses- 
sion, or  an  estate  tail  in  remainder,  after  an  estate  to 
bis  sons  and  daughters  (if  any). 

Second.  That,  supposing  that  the  children  of  the 
Testator  did  not  take  an  estate  tail  in  possession  or 
remainder,  but  only  estates  for  life,  or  that  they  did 
not  execute  any  disentailing  instrument,  the  Court 
ought  to  have  decided  that,  in  the  event  of  the  de- 
cease of  any  child  of  the  Testator  without  ever  having 
had  anv  issue,  or  of  the  decease  and  failure  of  issue 
of  any  such  child,  the  hereditaments  devised  to  such 
child  would  pass  to  such  one  of  the  Testator's  children 
as  should  be  the  next  or  eldest  after  such  child  in  the 
order  of  succession  particularly  named  in  the  Will,  and 
his  or  her  issue,  for  the  same  estate  or  estates  as  such 
child  and  his  or  her  issue  took  the  hereditaments  ori- 
ginally devised  to  him  or  her  and  his  or  her  issue, 
and  not  to  the  eldest  of  the  whole  class  of  such 
children  and  his  or  her  issue. 

Third.  That  upon  this  last  supposition,  the  Court 
ought  to  have  decided  that,  in  the  event  aforesaid,  the 
hereditaments  devised  to  any  such  child  so  dying 
without  issue  would  pass  to  the  eldest  child  of  the 
Testator  then  living  (whether  the  eldest  of  the  whole 
class  of  the  Testator's  children,  or  eldest  of  the 
children  after  the  child  so  dying),  and  not  to  the  issue 
of  anv  elder  child  then  dead. 

Upon  these  points  the  following  authorities  were 
cited  and  commented  upon  in  the  course  of  the  argu- 
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ment:  Seaward  v.  Willock  (a),  Wight  v.  Leigh  (6),  i^^- 
Parr  v.  Swindels  (c),  Doe  d.  Blandford  v.  Applin  (d),  Tow^a 
Doe  d.  Cocfc  V.  Cooper  (e),  Mortimer  v.  TFie^f  (/),  ^^jutwobth. 
JToodAott^e  V.  Herrick  (jf),  Doe  d.  Cotton  v.  Sfen- 
Zfl&e  (A),  Beece  v.  Steel  (i),  Bamfield  v.  Popham  (ft), 
Blackhom  v.  Edgley  (t) ,  Bafter  v.  TVcfter  (m) ,  Attorney- 
General  v.  Sutton  (n),  Doe  d.  Liver  sage  v.  Vaughan  (o), 
Stanley  v.  Lennard  {p)^  Doe  d.  Gallini  v.  Gallini  (5), 
Ginger  v.  FFAife  (r),  Jesson  v.  Wright  («),  Wollen  v. 
Andrews  (<),  Bankes  v.  Holme  (u),  Lanesborough  v. 
l^oj?  («) ,  Campbell  v.  Harding  {w) ,  Bristow  v.  Boothby  (x) , 
Voller  V.  Carter  (y),  Ellicombe  v.  Gompertz  (jk),  Robin-' 
son  V.  Robinson  (a  a),  Doe  d.  Bean  v.  Halley  (6  6), 
^u^ten  V.  TayZor  (cc),  LoK7e  v.  Davies  (dd),  LwZe  v. 
Gray  (ee),  Bagshawv.  Spencer  {ff)y  Radford  v.  Bad- 
/<^rd  (jf  jf).  Prior  On  Issue,  p.  136.  Gilbert  "  On 
Uses''  (3rd  Edit.)  pp.  31, 39.  Feame  on  Coat.  Rems. 
pp.  141,  181. 

(a)  6  East.  198.  (6)  15  Ves.  564. 

(c)  4  RusB.  283.  (d)  4  Term  Rep.  82. 

(tf)  1  East.  229.  (/)  2  Sim.  274. 

(^)  1  Kay  (&  J.  352.  (^)  12  East.  616. 

(i)  2  Sim.  233.  (it)  1  P.  Will.  64. 

\l)  1  P.  Will.  606.  (m)3  H.  L.  Cases,  106. 

(n)  1  P.  Will.  754.  (0)  6  Barn,  k  Aid.  464. 

(p)  Eden,  86. 

(g)  6  Barn,  k  Ad.  621.    S.  0.  3  Ad.  &  Ell.  340. 

(r)  Willes  Rep.  348.  [s)  2  Bli.  1. 

{t)  2  Bingh.  126.  \u)  1  Russ.  894,  note. 

(v)  Ca.  Temp.  Talbot,  262. 

(it)  2  Russ.  &  Myl.  411.    S.  0.  on  appeal,  2  Clk.  &  Fin.  421. 

\x)  2  Sim.  &  Stu.  465.  (y)  4  Ell.  k  Bla.  173. 

(;?)  3  Myl.  &  Or.  127.  {a  a)  1  Burrows,  38. 

{bh)  8  Term  Rep.  5.  (c c)  1  Eden,  364. 

(dd)  2  Lord  Raym.  1561.  {ee)  2  Levintz,  223. 

(//)  2  Atk.  577.  580.  (gg)  1  Keen,  486. 
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,^^,,^         Judgment  was  reserved,  and  now  delivered  by  * 

TOWNB  ^ 

„    ^'  The  Right  Hon.  T.  Pemberton  Leigh. 

This  case  comes  before  us  by  appeal  from  a  decree 
of  the  Supreme  Court  of  New  South  Wales,  by  which 
a  construction  has  been  put  on  two  clauses  in  the  AYill 
of  a  gentleman  resident  in  that  Colony,  named  D'Arcy 
Wentworth. 

The  Will  was  made  on  the  5th  of  July,  1827,  and 
the  Testator  died  in  the  course  of  the  same  year. 

He  was  the  owner  of  extensive  landed  estates  in 
New  South  Wales,  and  at  the  date  of  his  Will,  and 
of  his  death,  he  had  nine  children,  five  sons  and  four 
daughters ;  two  legitimate  and  seven  illegitiniate. 

By  his  Will  he  provided  for  all  his  children ;  male 
and  female,  legitimate  and  illegitimate ;  by  devisio^ 
lands  to  each  child,  and  the  issue  of  such  child ;  and 
in  case  of  the  decease  of  any  child  without  issue,  the 
estate  is  given  over. 

John  Wentworth,  one  of  the  sons,  died  without  hav- 
ing had  issue,  having  barred  the  intail  in  the  estate 
devised  to  him,  if  he  was  tenant  in  tail,  and  having 
conveyed  his  right  to  the  estate  to  the  Appellant, 
Towns. 

There  are  two  questions  for  consideration  :  first, 
what  interest  John  Wentworth  took  under  the  devise 
to  him ;  secondly,  who  are  the  parties  entitled  under 
the  devise  over  of  the  Testator's  estates  if  any  child 
dies  without  issue. 

The  case  on  the  first  point  was  argued  before  us 
most  ably  and  elaborately.  The  rules  of  construction 
applicable  to  it,  with  the  leading  authorities  which 
establish  them,  were  brought  fully  to  our  notice,  and, 
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as  far  as  they  are  material  to  the  decision  of  the  point 
DOW  in  dispute,  they  do  not  seem  open  to  any  doubt. 

In  order  to  determine  the  meaning  of  a  Will,  the  y^^^^Q^^^ 
Court  must  read  the  language  of  the  Testator  in  the 
sense  which  it  appears  he  himself  attached  to  the  ex- 
pressions which  he  has  used,  with  this  qualification, 
that  when  a  rule  of  law  has  affixed  a  certain  determi- 
nate meaning  to  technical  expressions,  that  meaning 
must  be  given  to  them,  unless  the  Testator  has  by 
his  Will  excluded,  beyond  all  doubt,  such  construc- 
tion. 

When  the  main  purpose  and  intention  of  the  Testa- 
tor are  ascertained  to  the  satisfaction  of  the  Court,  if 
particular  expressions  are  found  in  the  Will  which  are 
inconsistent  with  such  intention,  though  not  sufficient 
to  control  it,  or  which  indicate  an  intention  which  the 
law  will  not  permit  to  take  effect,  such  expressions 
must  be  discarded  or  modified;  and,  on  the  other 
hand,  if  the  Will  shows  that  the  Testator  must  ne- 
cessarily have  intended  an  interest  to  be  given  which 
there  are  no  words  in  the  Will  expressly  to  devise, 
the  Court  is  to  supply  the  defect  by  implication,  and 
thus  to  mould  the  language  of  the  Testator,  so  as  to 
carry  into  effect,  as  far  as  possible,  the  intention 
which  it  is  of  opinion  that  the  Testator  has  on  the 
whole  Will,  sufficiently  declared. 

The  application  of  these  rules  is  often  attended 
with  very  great  difficulty,  as  the  number  of  cases 
found  in  the  books  upon  the  subject,  not  always 
very  easily  reconcileable  with  each  other,  sufficiently 
testifies ;  but  in  the  present  case,  their  Lordships  do 
not  think  that  the  application  is  attended  with  any 
serious  difficulty. 

The  Testator  begins  his  Will  by  devising  all  his 
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1868.  property,  real,  personal  and  mixed,  to  trustees  aqd 
Towns  their  heirs ;  prefacing  the  devise  with  a  declaration  of 
his  object  in  making  it,  in  these  words  :  **  Whereas  I 
am  possessed  of  extensive  real  estates,  which  I  am 
desirous  of  bequeathing  to  my  children,  in  such  man- 
ner as  that  the  same  shall  be  enjoyed  by  them  respec- 
tively, only  for  and  during  the  period  of  their  natural 
lives ;  in  order,  therefore,  to  limit  the  same  strictly  in 
entail,  to  them  my  said  children,  and  to  their  several 
and  respective  heirs  of  their  bodies  respectively,  I  give 
and  devise."  And  then  follows  the  devise  to  the 
trustees. 

It  is  said,  that  this  shows  a  clear  intention  to  give 
estates  tail  to  the  children.  If  these  words  had  been 
words  of  devise,  such,  under  the  rule  of  law  called  the 
Rule  in  Shelley's  case^  would  have  been  its  effect.  But 
the  words  indicate,  in  their  popular  sense,  no  such 
intention ;  to  intail  an  estate  strictly  on  a  man  and 
the  heirs  of  his  body  is  a  very  different  thing  from 
giving  him  an  estate  tail ;  and  in  this  case  there  can 
be  no  doubt  that  if  the  trust  had  been  executory,  and 
a  conveyancer  had  been  employed  to  give  effect  by 
an  instrument  properly  prepared  for  the  purpose,  to 
the  intention  so  expressed,  he  would  have  carried 
them  into  effect,  and  the  Court  of  Chancery,  if  called 
upon  to  act,  would  have  carried  them  into  effect,  by 
giving  estates  for  life  to  the  children,  and  limiting 
estates  tail  after  their  deaths,  to  their  children  as  pur- 
chasers. 

The  Testator,  however,  proceeds  to  execute  his 
own  intention,  and  he  declares  the  trusts  of  his  estate 
in  the  District  of  Cork^  in  these  words  : — "  And  upon 
further  trust  to  allow  my  son,  Charles  William  Went- 
worthy  to  possess  and  enjoy  the  said  estate,  house  and 


V. 

Weittwobth. 


CASES  BBFORE  THE  PRIVY  COUNCIL.  545 

premises,  and  every  part  and  parcel  thereof,  for  and  1868. 
during  the  term  of  his  natural  life ;  and  from  and  Townal 
after  his  decease  the  same  to  go  and  descend  to  his 
first  and  other  sons  and  daughters  in  tail  in  the  order 
of  primogeniture,  males  to  be  preferred  to  females, 
and  to  the  several  and  respective  heirs  of  their  bodies, 
so  as  that  each  possessor  shall  take  only  a  life  estate 
and  interest  in  the  same." 

The  Testator  here,  in  terms  of  all  but  strict  legal 
accuracy,  limits  an  estate  for  life  to  William  Charles^ 
with  remainder  to  his  first  and  other  sons  in  tail 
general,  with  remainder  to  his  first  and  other  daughters 
in  tail  general  successively.  He  has  carried  out  in  a 
formal  manner  the  intention  which,  in  sufficiently 
plain  though  technically  inaccurate  terms,  he  had 
declared  in  the  commencement  of  his  Will.  It  is 
true  that  the  Testator  has  added  a  direction  which  the 
law  will  not  allow  to  take  efiect,  namely,  that  each 
possessor  shall  take  only  for  hfe.  That  direction 
being  inconsistent  with  the  main  purpose  of  the  Will, 
must,  in  conformity  with  the  rule  already  referred  to, 
be  disregarded. 

But  then  follow  these  words : — "  And  in  the  event 
of  the  said  William  Charles  WentwortVa  decease  with- 
out issue,  then  I  give  and  devise  my  said  estates  to 
my  said  trustees  and  their  heirs  in  trust,  to  allow  my 
other  children,  hereinafter  mentioned,  to  possess  and 
enjoy  the  same,  strictly  limited  to  life  interest  and 
entailed  to  each  of  them  respectively  in  the  order  of 
primogeniture,  males  to  be  preferred  to  females  in  the 
following  order."  He  then  names  his  children,  with 
the  order  in  which  they  are  to  take.  It  is  said  that 
the  effect  of  this  devise  over,  in  the  event  of  William 
Charles  Wentworth's  decease  without  issue,  is  to  give 

00  2 


V, 

Wbntwobth. 


546  CASES  BEFORE  THE  PRIVY  COUNCIL. 

1868.        an  estate  tail  by  implication,  to  William  Charles  WenU 
TowNB       worth. 

If  the  devise  had  been  to  William  Charles  for  life, 
and  afterwards  to  his  children  for  life,  and  for  default 
of  issue  of  William  Charles^  then  over,  the  authorities 
would  require  such  a  construction ;  because  as  the 
estate  was  not  to  go  over  till  failure  of  the  issue  of 
William  Charles,  it  would  be  necessary  to  imply  an 
estate  tail  in  William  Charles  either  immediate,  or  in 
remainder  after  the  life  estate  of  his  children,  in  order 
to  let  in  such  issue,  and  to  prevent  the  devise  over 
from  failing  for  remoteness. 

But  here  there  is  a  limitation  to  all  the  issue  of 
William  Charles  (subject  to  an  observation  to  be  pre- 
sently made) ;  and  what  pretence  is  there,  therefore, 
for  enlarging  the  estate  for  life,  expressly  given  to  the 
first  taker,  in  order  that  his  issue  may  take  by  impli- 
cation an  interest  which  they  have  already  by  express 
devise  ? 

It  is  said,  however,  that  the  devise  to  the  children 
of  William  Charles,  and  the  heirs  of  their  bodies, 
would  not  of  necessity  include  all  issue  of  TFilliam 
Charles,  for  that  one  of  his  children  might  die  in  the 
lifetime  of  the  Testator  leaving  issue,  who  in  that  case 
would  not  take  under  the  limitations  in  the  Will,  if 
William  Charles  takes  only  for  life. 

But  the  answer  is,  that  the  Testator  makes  bis 
Will  with  reference  to  the  state  of  his  family  as  it 
existed  at  the  date  of  his  Will,  and  as  he  contem- 
plates that  it  will  continue  at  his  death  ;  and  the 
failure  of  issue  spoken  of,  therefore,  includes  all  the 
issue  of  William  Charles  in  the  contemplation  of  the 
Testator.  The  supposed  difficulty  would  be  increased 
rather  than  diminished  by  giving  William  Charles  ao 
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immediate  estate  tail,  in  which  case,  if  he  happened  1858. 
to  die  in  the  Testator's  lifetime,  all  his  issue  would  be  Towns 
excluded.     But  it  is  said  that  an  estate  tail  in  WiU    ^     ^' 

Wentwobth. 

Ham  Charles  in  remainder,  after  the  estates  to  his 
children  and  the  heirs  of  their  bodies,  may  be  im- 
plied, in  order  to  let  in  the  issue  who  might,  by 
possibility,  be  excluded.  It  is  admitted  that  this 
construction  is  in  direct  opposition  to  the  decision 
in  Ginger  v.  White  (Willes,  348),  and  it  is  quite 
'opposed  to  the  principle  furnished  by  other  cases, 
in  which  a  limitation  on  failure  of  issue  generally 
foUowiug  a  devise  to  issue,  has  been  read  as  if  the 
words  were,  "on  failure  of  such  issue,"  as  is  pre- 
viously mentioned. 

If  there  had  been  in  this  Will  an  omission  of  any 
particular  class  of  issue  which  the  Testator  might 
have  been  expected  to  foresee  and  provide  for,  the 
question  would  have  been  whether,  according  to  the 
doctrine  of  Blackborn  v.  Edgely  (1  P.  Wms.  605), 
the  authority  which  seems  to  be  recognized  in  the 
late  case  of  Baker  v.  Thicker  (3  H.  L.  Cases,  106), 
and  the  several  subsequent  cases  which  have  adopted 
the  same  rule,  the  words  **  failure  of  issue,"  in  order 
to  support  the  gift  over,  must  not  be  read,  **  failure 
of  such  issue,"  as  is  previously  mentioned. 

But  when  the  limitation  to  issue  of  the  first  taker 
includes  all  the  issue  which  can  come  into  exist- 
ence, if  the  Will  be  read  as  speaking  at  the  death  of 
the  Testator,  it  is  admitted,  that  there  is  no  case 
in  which  it  has  ever  been  held  that  any  other  issue 
can  be  intended.  In  this  case,  therefore,  the  devise 
over  on  failure  of  issue  of  William  Charles  is  equi- 
valent to  a  remainder  on  failure  of  the  former  limi- 
tations. 
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1868.  Their  Lordships,  therefore,  entertain  no  doubt  that 

Towns  the  devise  to  William  Charles  is  a  devise  of  a  life 
estate,  with  remainder  to  his  sons  and  daughters 
successively  in  tail  as  purchasers,  with  remainder 
over :  and  that  there  is  no  room  for  implication  of  an 
estate  tail  in  William  Charles^  either  immediate  or  in 
remainder. 

The  question,  however,  does  not  arise  upon  the 
devise  to  William  Charles^  but  upon  the  devise  to 
John  I  and  it  was  contended,  though  but  faintly 
contended,  that  the  devise  to  John  was  in  different 
language,  warranting  a  different  construction  from 
that  to  be  put  on  the  devise  to  William   Charles. 

The  devise  to  John  is  in  these  words : — **  And 
upon  further  trust,  to  permit  and  allow  my  said  son, 
John  Wentworihy  to  possess  and  enjoy  my  South  Creek 
Estate,  &c.,  the  whole  of  the  said  last-mentioned 
estates  to  be  held  and  enjoyed  by  the  said  John 
Wentworth  for  and  during  the  term  of  his  natural 
life;  and  from  and  after  his  decease,  the  heirs  of 
his  body  respectively,  with  like  limitations  as  to 
remainder,  to  such  heirs  and  to  succession  in  de- 
fault of  such  heirs  as  is  hereinbefere  limited  and 
provided  of  and  concerning  the  estates  hereby  devised 
and  bequeathed  to  the  said  other  children.'* 

No  doubt  if  the  words  of  this  devise  were  not 
expounded  by  a  reference  to  the  previous  devises, 
there  would  be  an  estate  tail  in  John  under  the  devise 
to  him  for  life,  and  after  his  decease  to  heirs  of  his 
body;  but  the  Testator  has  expressly  declared  that 
the  heirs  of  the  body  of  John  are  to  take  by  Umita- 
tions,  and  that  those  limitations  are  to  be  similar  to 
those  already  declared  with  respect  to  the  estates 
given  to  his  other  children. 
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Now,  the  limitations  thus  referred  to,  are  the  limi-        1858. 
tations  in  favour  of  William  Charles  and  his  issue,       Towm 
which  have  been  already  fully  stated,  and  subsequent   ^^     ^' 
devises  to  his  son  D'Arcy  and  his  issue,  and  others  of 
his  children  and  their  issue ;  in  words  which,  in  their 
Lordships'  opinion,  subject  these  devises  to  the  same 
construction  with  the   devise   in  favour  of  William 
Charles^  and  they  think  that  the  devise  to  John  must 
be  governed  by  the  same  rule. 

Upon  the  whole,  therefore,  their  Lordships  entirely 
agree,  on  tbe  first  point,  in  the  conclusion  at  which 
the  Court  below  has  arrived,  and  in  the  reasons  most 
clearly  and  ably  stated  by  the  Chief  Justice,  in  the 
judgments  (a),  in  two  other  cases  arising  on  this  Will, 
and  which  are  referred  to  as  forming  the  grounds  of 
decision  on  this  case. 

As  to  this  point,  therefore,  they  must  advise  Her 
Majesty  to  affirm  the  decision  complained  of. 

The  second  question  turns  on  the  meaning  of  the 
following  clause: — **  And  in  the  event  of  the  death 
of  any  of  my  said  nine  children  without  issue  of 
their  bodies  as  aforesaid,  then  I  give  and  devise  the 
estate  or  estates  hereinbefore  given  or  so  devised  in 
trust  for  such  children  and  their  issue  as  aforesaid,  as 
shall  die  without  such  issue  [clearly  showing  what 
issue  he  had  contemplated,]  to  the  eldest  of  my  said 
children  who  shall  be  then  living,  in  the  following 
order  of  succession  [he  then  names  them] ,  to  be  had 
and  held  by  each  succeeding  child,  and  the  heirs  of 
his  or  their  bodies,  subject  to  the  like  limitations  and 
conditions  as  aforesaid." 

(a)  Wentworth  v.  Bath,  and  Towns  v.  Addison.  These  judgments 
were  printed  in  the  Appendix  to  this  appeal.  They  were  both  de- 
livered by  Sir  Alfred  StepheUt  Chief  Justice. 
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1858.  Upon  this  clause  the  Primary  Judge  in  the  Court 

Towns       helow  has  held,  that  "  on  the  decease  of  any  of  the 

Wbn*wobth   respective  devisees  in  the  Will   mentioned,  without 

issue,  the  hereditaments  devised  to  him  or  her  re- 
spectively, vested  in  the  eldest  of  the  children  of  the 
Testator,  in  the  order  named  in  the  Will,  for  life, 
with  a  vested  remainder  in  his  or  her  first  and  other 
sons  and  daughters  in  tail,  in  the  order  of  primo- 
geniture, males  to  be  preferred  to  females  ;  and  in  the 
event  of  such  eldest  of  the  children  of  the  Testator 
being  then  deceased  leaving  issue,  then  immediately 
to  such  issue  in  remainder  as  last  aforesaid." 

But  little  argument  was  addressed  to  us  upon  this 
point,  and  it  is  not,  indeed,  susceptible  of  much  illus- 
tration. 

It  is  obvious  that  the  construction  adopted  by  the 
Court  below  requires  either  that  the  words  "who 
shall  be  then  living  "  shall  be  struck  out  of  the  Will, 
or  that  the  words  "  or  who  shall  have  died  leaving 
issue  then  living,"  or  some  equivalent  words,  shall 
be  introduced.  Now,  a  Court  is  not  justified  either 
in  inserting  or  striking  out  words,  or  in  any  manner 
altering  the  language  of  a  clear  devise  upon  mere 
conjecture;  upon  the  mere  ground  that  the  devise 
seems  capricious,  and  that  a  gift  in  other  terms  would 
be  more  in  conformity  with  other  dispositions  con- 
tained in  the  Will.  Their  Lordships  can  find  here 
no  certain  indication  of  an  intention  that  the  Testator 
meant  anything  else  than  he  has  said.  The  words 
relied  on  by  the  Court  below,  namely,  the  limitation 
"  to  the  heirs  of  the  body  subject  to  the  like  limita- 
tions and  conditions  as  aforesaid,"  mean  only,  in  their 
Lordships'  opinion,  that  the  child  who  may  so  happen 
to  take,  shall  hold  in  the  same  manner  and  with  the 


CASES  BEFORE  THE  PRIVY  COUNCIL.  551 

like  limitations  to  his  issue  as  are  already  declared  of       1858. 
the  other  estates.    They  must,  therefore,  advise  Her       Towws 
Majesty  upon  this  point  to  reverse  the  decision  in  the   wjbj,twoeth. 
Court  below,  and  to  make  a  declaration  according  to 
the  opinion  which  they  have  thus  expressed,  namely, 
that  under  the  clause  in  question,  the  estate  of  any 
child  dying  without  issue,  vested  in  the  eldest  child 
of  the  Testator  who  was  then  living,  with  remainder 
to  the  issue  of  the  child  so  succeeding,  according  to 
the  limitations  contained  in  the  devise  to  William 
Charles   Wentworth.     Each  party  will  pay  his   own 
costs  in  this  appeal. 


ON  APPEAL  FROM  THE  COURT  OF  ERROR 
AND  APPEAL  OF  UPPER  CANADA. 

Allan  Gilmour    -         -         .         .     Appellant^ 

AND 

John  Supple  ....     Respondent.^ 

1  HIS  was  an  action  hrought  hy  the  Respondent     26ih  Feb^ 
against  the  Appellant  in  the  Court  of  Common  Pleas      /^^^ 

By  the  law 
*  Present:   The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  of  England^ 

Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  ^Jj^f*,^^ 

Right  Hon.  Sir  Cresswell  Cresswell.  of  specific 

ascertained 
goods,  the  property  immediately  yests  in  the  buyer,  and  a  riffht  to  the 
price  in  the  seller,  unless  it  can  be  shown  that  such  was  not  the  inten- 
tion of  the  parties.    If  the  seller  is  to  do  something  to  the  goods  sold, 
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1858.        at  Toronto,  in  Upper  Canada,  to  recover  the  sum  of 
GiLMouE      £2,307.  ]s.  7d.y  the  price  of  71,445  feet  of  timber, 

SuP^L..      ^'  ^trf.  per  foot. 

The  declaration  contained  a  special  count  and  in- 
debitatus  counts.  The  special  count  alleged,  that  in 
consideration  that  the  Respondent  would  sell  and  de- 
liver to  the  Appellant  a  raft  of  timber,  then  at  Carouge, 
at  7f  d.  per  foot,  and  deliver  it  at  Indian  Cove  Booms, 
the  Appellant  promised  to  pay  for  the  raft  one-third 
in  cash,  one-third  in  sixty  days,  and  one-third  in 
ninety  days,  after  delivery.  The  count  then  alleged 
a  delivery  of  the  raft  of  timber  to  the  Appellant  at 
the  appointed  place,  but  that  the  Appellant  had  not 
paid  the  price.     The  indebitattis  counts  comprised  a 

the  property  ^ill  not  be  changed  until  he  has  done  it,  or  waived  his 
right  to  do  it. 

There  is  no  distinction  between  the  law  of  England  and  the  law  in 
force  in  Upper  Canada  in  this  respect. 

The  Respondent  entered  into  a  contract  in  writing,  for  the  sale  to  the 
Appellant  of  '^  a  raft  of  timber  now  at  Carougt^  containing  white  and 
red  pine,  the  quantity  about  71,000  feet,  to  be  delivered  at  Indian  Cove 
Booms.    Price  for  the  whole  l\d.  per  foot.    Payment,  one-third  cash,  one- 
third  sixty  and  ninety  days  after  date."    Shortly  before  the  contract  was 
signed,  the  raft  had  been  measured  by  a  public  officer,  called  the  Super- 
visor of  Cullers,  appointed  under  the  Canadian  Act,  8th  and  9th  17^., 
c.  49,  and  the  numoer  of  pieces  of  timber  and  the  contents  of  each  piece 
was  set  down  in  a  specification  thereof,  which  made  a  total  of  71,44^ 
feet,  and  this  specification  was  delivered  by  the  Respondent,  before  the 
execution  of  the  contract,  to  the  Appellant,  and  sent  by  him  to  the  place 
where  the  raft  was  to  be  delivered.     The  raft  was  towed  tp  the  Indian 
Cove  Booms,  the  appointed  place  for  delivery,  where  it  arrived  in  the 
afternoon,  and  notice  of  its  arrival  given  to  the  servants  of  the  Appellant, 
who  assisted  in  fastening  the  raft  outside  the  Booms.    This  was  doue  at 
the  instance  of  the  Ap{)ellant's  servant,  as,  from  the  state  of  the  tide,  the 
raft  could  not  be  placed  inside  the  Booms.     During  the  night  a  storm 
arose,  by  which  the  raft  was  carried  away,  broken  to  pieces,  and  dis- 
persed, and  a  great  portion  of  it  lost.     The   Appellant  employed  his 
servants  in  collecting  as  much  of  the  wood  as  was  saved,  and  that  was 
put  into  the  Appellant's  Booms. 

Held,  that  as  the  E^spondent  had  ascertained  the  price  of  the  raft  by 
the  measurement  previously  made,  the  specification  of  which  was  in  the 
Appellant's  possession,  and  as  the  contract  did  not  show  that  any  future 
measurement  of  the  raft  was  necessary,  no  act  then  remained  to  be  done 
by  the  Respondent  or  by  the  Appellant,  and  that  the  raft,  upon  delivery 
at  the  Indian  Cove  Booms,  had  wholly  passed  to  the  Appellant,  and  the 
loss  incurred  must  be  borne  by  him. 
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claim  for  the  price  of  goods  sold  and  delivered.     The        iscs. 
Appellant  pleaded  the  general  issue  to  the  whole  de-      gilmoub 
claration ;  and  a  plea  traversing  the  delivery  of  the  ^' 

raft,  as  alleged  in  the  first  count. 

The  action  was  tried  at  the  Ottawa  Spring  Assizes, 
1855,  before  Mr.  Justice  Richards. 

The  following  facts  appeared  in  the  evidence  upon 
the  trial :— On  the  20th  of  October,  1856,  the  Respon- 
dent  was  possessed  of  a  raft  of  timber  then  at  Carouge^ 
a  place  on  the  River  St,  Lawrence,  about  eight  or  nine 
miles  higher  up  the  river  than  the  Indian  Cove.  The 
Indian  Cove  was  a  cove  on  the  river  where  the  Ap- 
pellant occupied  certain  wharfs,  and  certain  parts  of 
the  river  adjoining,  enclosed  by  Booms,  for  receiving 
and  securing  rafts  of  timber.  Shortly  before  that 
day  the  Respondent  had  caused  the  pieces  of  timber 
forming  the  raft  to  be  measured  by  an  officer  called 
the  Supervisor  of  Cullers,  appointed  under  theCanadian 
Act,  8th  &  9th  Vict.,  c.  49,  and  the  number  of  pieces 
and  the  contents  of  each  piece  was  by  the  Super- 
visor set  down  in  specifications  thereof.  By  these 
specifications,  it  appeared  that  the  raft  contained 
1,977  pieces  of  white  pine  and  104  pieces  of  red  pine, 
measuring  71,445  feet  of  timber.  On  the  28th  of 
October,  1856,  the  Respondent  sold  the  raft  to  the 
Appellant  and  his  partners,  John  Gilmour  and  David 
Gilmoury  trading  under  the  firm  of  Allan  Gilmour, 
&  Co.  and  the  following  memorandum  of  the  bargain 
was  signed  by  the  parties: — **  Sold -4//an  Gilmour  & 
Co.,  a  raft  of  timber  now  at  Carouge,  containing  white 
and  red  pine,  the  quantity  about  71,000  feet,  to  be 
delivered  at  Indian  Cove  Booms,  Price  for  the  whole, 
7f  d.  per  foot.  Payments,  one-third  cash,  one-third 
sixty  and  ninety  days  afterdate.    Quebec,  28th  of  Oc- 
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1868.        toher,  1856.     John  Supple.— A.  G.  &  Co,"     At  the 
GiLMouR      same  time,  the  specifications  made  by  the  Supervisor 
was  delivered  by  the  Respondent  to  the  Appellant. 
On  the  24th  of  that  month  the  raft  was  taken  out  of 
the  Booms,  at  Carouge^  and  by  steamer  towed  down 
the  river  to  the  Indian  Cove  Booms,  where  it  arrived 
between  four  and  five  o'clock  of  the  same  day      It 
was  about  high  water  when  the  raft  was  taken  out  of 
the  Booms  at  Carouge^  being  the  usual   and  proper 
time  for  the  purpose.      On  the  arrival  of  the  steamer 
with  the  raft  opposite  to  the  Appellant's  Booms,  called 
the  Indian  Cove  Booms,  the  steamer  was  about  to  put 
the  raft  in  at  the  upper  end  of  one  of  the  Appellant's 
wharfs,  called  the  Long  Wharf;  but  in  pursuance  of 
the  direction  of  a  person  named  Welch ^  who  was  the 
Appellant's  foreman  at  the  Booms,  the  raft  was  placed 
at  the  lower  end  of  the  wharf,  and  was  made  fast  to 
the  Booms  there  by  the  crew  of  the  steamer  and  a  man 
in  the   employ  of  the  Respondent,  named  McCrea, 
who  had  accompanied  the  raft  to   the  Indian  Cove 
Booms.    McCrea  immediately  went  to  the  Appellant's 
agent  there,  who  promised  to  order  Welch^  the  fore- 
man at  the  Booms,  to  take  charge  of  the  raft.     After 
some  delay,  Welch ^  accompanied  by  McCrea^  went  to 
the  raft,  taking  with  him  four  men  and  some  ropes 
and  chains,  and  with  these  ropes  and  chains  he  fas- 
tened the  raft  to  the  Booms.     Welch  stated  that,  on 
account  of  the  wet  and  the  state  of  the  tide,  he  could 
not  then  get  the  raft  into  the  Booms,  but  that  he 
would  do  so  in  the  course  of  the  night.     At  that 
time  the  weather  was  fine,  and  no  danger  was  appre- 
hended.    During  the  night  a  storm  arose,  and  Welch 
endeavoured  by  means  of  an  anchor  and  chain  cable 
to  secure  the  raft,  which  had  never  been  taken  within 
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the  Booms ;  but  notwithstanding  this,  and  great  exer-        1868. 
tions  made  by  Welch,  the  raft  was  carried  away  by      Gilmoub 
the  storm,  and  the  chief  part  of  it  was  lost;  but      guppug. 
some  pieces  of  the  raft  were  scattered  on  the  banks 
of  the  river.     On  the  following  days  the  Appellant 
sent  his  men  to  collect  as  much  of  the  wood  as  was 
saved,  and  this  was  put  into  the  Booms. 

Conflicting  evidence  was  given  by  the  Appellant's 
witnesses  and  by  the  Respondent's  witnesses  in  reply, 
as  to  what  constituted  a  receipt  of  a  raft  of  timber  at 
Booms,  and  as  to  whether  the  raft  in  question  arrived 
in  reasonable  time  to  be  received  by  the  buyer.  From 
the  evidence  of  the  usage,  it  appeared  that  when  a  raft 
is  sold  to  be  delivered  at  Booms,  the  seller  delivers 
the  raft  outside  the  Booms,  and  the  buyer  is  at  the 
expense  of  taking  the  raft  within  the  Booms;  that 
where  a  specification  is  made  out  by  the  Supervisor, 
showing  the  quantities  of  wood  the  seller  sells  by  the 
specification,  which  is  handed  to  the  buyer,  and  when 
the  raft  has  arrived  at  the  Booms,  the  buyer  usually 
checks  the  number  of  pieces  by  the  specification, 
which  the  witnesses  generally  described  as  "  like 
checking  an  invoice  "  of  goods.  That  checking  the 
specification  was  sometimes  done  within  and  some- 
times without  the  Booms  ;  and  that  generally,  the  buyer 
contented  himself  with  averaging  the  measurement ; 
but  when  there  was  a  deficiency  in  the  number  of 
pieces  or  measurement,  a  deduction  was  made  from  the 
price  accordingly. 

The  Judge,  in  his  charge  to  the  jury,  said,  that  the 
question  in  the  end  must  be  decided  as  a  fact  by  the 
jury,  whether  there  was  a  delivery  to  the  Appellant  of 
the  raft  or  not ;  that  if  they  were  satisfied  there  was 
an  actual  taking  possession  by  the  Appellant  or  his 
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1868.  servants,  then  that  the  Respondent  was  entitled  to  re- 
GiLMouB  cover.  That,  as  to  the  usage  of  the  trade,  it  did  not 
appear  to  him  that  there  had  been  any  very  clear 
settled  usage  shown,  except  that  delivery  at  a  Boom, 
meant  delivery  outside  of  the  Boom.  The  fact  of 
the  time  being  reasonable  for  the  delivery,  the  calm- 
ness of  the  day  and  night  at  the  time  of  the  arrival 
there,  any  want  of  notice  to  the  Appellant's  servant 
of  objection  to  receive  it  then,  and  the  mode  of 
securing,  were  all  facts  to  go  to  the  jury  to  be  con- 
sidered by  them  in  coming  to  their  conclusion. 
That  the  facts  stated  by  Appellant's  servants  as  to 
their  conduct,  what  they  did  and  said,  the  unreason- 
ableness of  the  hour,  the  state  of  the  tide,  and  the 
impossibility  of  ascertaining  the  quantity  of  the 
timber,  were  all  facts  to  be  considered  as  showing 
that  Appellant's  servants  did  not  receive  the  raft. 
And,  he  told  the  jury,  that  if  there  was  an  actual 
delivery  to  the  Appellant's  servants,  and  taking  pos- 
session by  them,  the  Respondent  was  entitled  to  a 
verdict ;  but  if  the  securing  the  raft  by  them  was  to 
assist  in  preserving  the  property  merely  as  the  pro- 
perty of  the  Respondent,  not  considering  that  they 
were  taking  possession  of  it  for  their  master,  then 
their  acts  in  that  respect  ought  not  to  be  considered 
as  evidence  of  acceptance.  If  the  fastening  of  the  raft 
by  the  Appellant's  servants  was  with  a  view  of  keep- 
ing it  for  their  employers  to  secure  it,  to  take  into 
the  Boom  when  the  tide  rose,  then  that  was  evidence 
of  its  being  received.  That  there  could  be  no  fair 
prptence  for  keeping  the  raft  outside  the  Booms  to 
measure  it,  as  the  raft  had  been  measured  at  Ctz- 
^o^g^i  and  that  the  specifications  which  were  prima 
ff^  evidence  of  its  contents  were  in  the  hands  of  the 
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Appellant ;  that  the  act  of  the  Appellant's  servants        1868. 
collecting  the  floating  timber  after  the  loss,  was  evi-      Gilmoub 
dence  to  be  taken  into  consideration,  whether  the  raft      supplb. 
had  been  delivered  and  accepted  by  the  Appellant. 

The  whole  evidence  went  to  the  jury,  and  they 
found  that  the  raft  had  been  delivered  to  and  received 
by  the  Appellant,  and  a  verdict  was  entered  for  the 
Respondent,  with  £2,307r  \s.  7d.  damages. 

In  the  following  term  a  rule  nisi  was  obtained  to 
set  aside  the  verdict  and  enter  a  nonsuit,  pursuant  to 
leave  reserved  at  the  trial,  or  for  a  new  trial,  on  the 
ground,  that  the  verdict  was  against  law  and  evidence, 
and  for  misdirection  of  the  Judge,  the  reception  of 
improper  evidence,  and  the  rejection  of  admissible 
evidence;  and  because  the  verdict  was  perverse  and 
against  evidence.  In  Trinity  Term,  1855,  the  Court 
of  Common  Pleas,  after  argument,  gave  judgment, 
discharging  the  rule. 

The  Appellant  appealed  from  that  judgment  to  the 
Court  of  Error  and  appeal  at  Toronto  in  Upper  Canada. 

The  grounds  of  appeal  were :  First,  that  there  could 
be  no  delivery  or  acceptance  of  the  property  sold, 
sufficient  to  sustain  the  action,  whilst  anything  re- 
mained to  be  done  in  order  to  ascertain  the  quantity 
or  price.  That  according  to  the  terms  of  the  con- 
tract and  the  evidence,  it  was  necessary  that  there 
should  have  been  a  counting  or  examination  of  the 
contents  of  the  raft,  after  its  arrival  at  the  Appel- 
lant's Booms,  before  there  could  have  been  such  a 
delivery  or  acceptance  as  the  Respondent  required  to 
prove ;  and  that  such  counting  or  examination  never 
having  taken  place,  there  was  no  delivery  or  accept- 
ance ;  and  the  Appellant  submitted,  that  the  Respon- 
dent failed  in  his  action.     Second,  that  the  misdirec- 
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1868.        tion  complained  of  was  on  the  following  points  :  in 
GiLMoua      telling  the  jury  that  the  conduct  of  the  Appellant's 
Supple,      partners  after  the  accident,  in   causing  part  of  the 
wrecked  timber  to  be  collected,  and  otherwise  dealing 
with  the  property,  was  a  fact  which  was  open  to  them 
to  consider,  in  common  with  all  the  other  facts  of  the 
case,  as  evidence  of  an  admission  that  the  Appellant 
and  his  partners  considered  themselves  responsible  for 
the  loss ;  the  Appellant  submitting  that  no  such  in- 
ference could  be  legally  drawn  from  such  a  fact.   The 
Appellant  further  alleged,  that  the  Judge  misdirected 
.    the  jury  in  telling  them  that  the  Cullers'  specifications 
were  prima  facie  evidence  of  the  exact  contents  of  the 
raft,  so  as  to  dispense  with  the  necessity  for  the  Ap- 
pellant's having   any  opportunity  to  ascertain   such 
contents.     The  Appellant  submitted  that  the  specifi- 
cations were  in  themselves  no  evidence  against  him 
and  in  no  way  binding  upon  him.      Third,  that  the 
reception  of  improper  evidence  objected  to  by  the  Ap- 
pellant, consisted  in  allowing  admissions  and  ofiers  of 
compromise  stated  by  a  witness  {Hamilton)   to  have 
been  made  without  prejudice  and  with  a  view  to  an 
amicable   settlement  to   go  to  the  jury  as    evidence 
against    the   Appellant.      The    admissible    evidence 
tendered  by  the  Appellant  and  rejected  at  the  trial, 
was  the  declaration  or  statement  made  by  the  deceased 
watchman,  Kief   to    TThite  in   the  ordinary  course 
of  his  duty,  as  to  the  statements  of  the  Respondent's 
raftsman,  McCrea^  at  the  time  of  the  accident.     That 
McCrea^s  statements  were  material  evidence,  formed 
part  of  the  res  gestae,  and  the  watchman's  report  to 
his  superior  of  those  statements,  was  admissible  evi- 
dence.     Fourth,    the  Appellant  submitted    that  the 
verdict  was  perverse  and  against  the  weight  of  evi- 
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dence ;  that  the  Plaintiflf's  case  rested  wholly  on  the        1858. 
evidence  of  the  witness,  McCrea,  who  alone  proved      Gilmour 
anything  sufficient  to  constitute  a  delivery  of  the  raft ;       svpfle. 
and  that  his  evidence  was  contradicted  by  all  the  wit- 
nesses of  the  Appellant,  five  or  six  in  number,  and 
according   to   their  evidence  there  was  no  delivery, 
direct  or  indirect. 

The  Respondent  contended,  in  his  answer  to  the 
grounds  of  appeal,  that  the  verdict  was  right,  and  the 
judgment  of  the  Court  discharging  the  Appellant's  rule 
correct ;  that  there  was  legal  proof  of  a  delivery 
and  acceptance  by  the  Appellant,  or  of  either  a  deli- 
very or  an  acceptance  sufficient  in  law ;  that  the  con- 
tract of  sale  was  complete,  and  that  the  property  in 
the  timber  had  passed  to  the  Appellant  before  the 
loss ;  that  nothing  remained  to  be  done  in  the  way  of 
counting  or  ascertaining  the  quantity  contained  in  the 
raft  to  prevent  the  property  passing,  or  to  leave  the 
risk  in  the  Respondent ;  and  that  there  was  no  sub- 
stantial misdirection  at  the  trial,  nor  rejection  of  legal 
or  admission  of  illegal  evidence. 

The  judgment  of  the  Court  of  Common  Pleas  was 
affirmed  by  the  Court  of  Error  and  appeal,  on  the 
5th  of  Marchy  1856,  and  the  appeal  dismissed  with 
costs. 

Against  this  judgment,  the  Appellant  brought  the 
present  appeal. 

The  Attorney-General  (Sir  Fitz-Roy  Kelly),  Mr, 
Wilde,  Q.  C,  and  Mr.  W.  Murray,  for  the 
Appellant. 

The  Judge  at  the  trial  ought  to  have  explained  to 
the  jury  the  legal  rights  of  the  parties  under  the  con- 
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1868.  tract ;  that  the  fact  of  the  timber  having  to  be  mea- 
GiLMouB  sured,  the  property  did  not  in  law  vest  in  the  Appel- 
Sup^PLB  ^^^^*  ^^  order  that  they  might  put  a  proper  con- 
struction upon  the  acts  and  conduct  of  the  parties. 
We  submit  that  in  law  the  verdict  should  have  been 
entered  for  the  Appellant.  The  measurement  of  the 
raft  at  the  place  of  delivery  was  an  act  to  be  done  by 
the  seller  before  the  price  could  be  ascertained,  and  was 
a  condition  precedent  to  the  absolute  vesting  of  the  pro- 
perty in  the  Appellant.  Logan  v.  Le  MesuHer  (a)  is  iden- 
tical with  the  present  case.  There  a  written  contract 
was  entered  into  by  H.  L.  &  Co.,  with  L.  &  Co.,  for  the 
sale  of  a  quantity  of  timber,  stated  to  consist  of  1,391 
pieces,  measuring  50,000  feet,  more  or  less,  to  be  de- 
liverable at  a  certain  Boom  at  Quebec,  and  to  be  paid 
for  by  promissory  notes,  at  a  rate  of  9^d.  per  foot  mea- 
sured off;  if  the  quantity  turned  out  more  than  above 
stated,  the  surplus  was  to  be  paid  by  the  purchasers 
at  9irf.  per  foot,  on  delivery ;  and,  if  it  fell  short,  the 
difference  was  to  be  refunded  by  the  sellers.  The 
price  of  50,000  feet  at  the  agreed  rate  was  paid  by 
L.  &  Co.  according  to  the  terms  of  the  contract.  The 
timber  was  not  delivered  on  the  day  prescribed  in  the 
contract  of  sale,  and  when  it  arrived  at  QuebeCy  and 
before  it  was  measured  and  delivered,  the  raft  was 
broken  up  by  a  storm,  and  the  greater  part  of  the  timber 
was  dispersed  and  lost ;  and  it  was  held  by  this  Court 
that  by  the  terms  of  the  contract,  until  the  measure- 
ment and  delivery  of  the  timber  was  made,  the  sale 
was  not  complete,  and  that  the  risk  remained  with 
the  sellers.     That  case  falls  within  the  principle  laid 

(a)  6  Moore's  P.  C.  Cases.  116. 
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down  in  Simmons  v.  Swift  (a).  There  the  owner  of  a  1858. 
stack  of  bark  entered  into  a  contract  to  sell  it  at  a  Cilmour 
certain  price  per  ton,  and  the  purchaser  agreed  to  take 
and  pay  for  it  on  a  day  specified,  and  a  part  was 
weighed  and  delivered  to  him.  In  such  circum- 
stances, the  Court  of  King's  Bench  held  that  the  pro- 
perty in  the  residue  did  not  vest  in  the  purchaser 
until  it  was  weighed. — [Sir  Cresswell  CresswelL:  In 
that  case  Littledale,  J.  (6)  doubted  whether  the  pro- 
perty did  not  pass  by  the  contract,  and  that  doubt 
he  thought  was  not  inconsistent  with  Hanson  v. 
Meyer  (c).]— In  Hanson  v.  Meyer  it  was  part  of  the 
contract  that  the  starch  should  be  weighed  by  the  ven- 
dor before  delivery,  and  it  was  determined  by  the  Court  • 
that  the  absolute  property  did  not  vest  in  the  purchaser 
till  it  was  weighed.  The  cases  of  Rugg  v.  Minett  (d), 
Wallace  v.  Breed's  (e),  Austin  \.  Craven  (/),  Acraman 
V.  Morrice  (jr),  Shepley  v.  Davis  (h),  Busk  v.  Davis  (i), 
and  Godts  v.  Rose  (fc),  show  that  where  anything  re- 
mains to  be  done  by  the  seller,  until  he  has  done  it, 
the  property  does  not  pass  to  the  purchaser.  No 
opportunity  was  given  the  Appellant  of  checking  the 
specifications  or  measurement  of  the  timber  which 
the  contract  provided.  The  fact  of  a  public  officer 
under  the  Canadian  Act,  8th  &  9th  Vict,,  c.  49,  having 
at  the  Respondent's  instance  measured  the  timber, 
cannot  aflfect  the  Appellant's  right  to  have  the  same 
measured  by  himself.      He  was  not   bound  by  the 

(a)  6  Bar.  &  Cr.  857.  (h)  p.  864. 

(c)  6  East.  614.  (d)  11  East.  210. 

(e)  13  East.  522.  (/)  4  Taunt.  644: 

(g)  B  Com.  Ben.  Rep.  449.  {h)  6  Taunt.  617. 

(t)  2  Mau.  6c  Sel.  397.  {k)  17  Com.  Ben.  Rep.  229. 

PP  2 


S62  CASKS  BEFORE  THE  PRIVY  COUNCIL. 

1868.  specifications  as  to  the  quantity.  There  was  no  evi- 
GiLMouB  dence  that  the  performance  of  this  necessary  act  had 
Supple.  ^^^^  waived  by  the  Appellant,  or  of  any  authority 
from  the  buyer  to  his  servants  to  accept  the  raft  with- 
out measurement.  Again^  the  seller  had  a  lien  on  the 
timber  until  the  cash  was  paid  and  the  Bills  given,  and 
it  nowhere  appears  in  the  evidence  that  he  authorized 
his  servant  to  or  intended  to  abandon  such  lien.  The 
right  of  property  in  the  raft  at  the  time  of  the  storm 
was,  therefore,  still  in  the  Respondent,  and  the  loss 
which  happened  was  at  his  risk.  There  was  no  de- 
livery to  the  Appellant,  Startup  v.  Macdonald  (a) . 

Mr.  Hugh  Hill,  Q.  C,  and  Mr.  Unthank,  for  the 
Respondent. 

The  sale  of  the  raft  was*  complete ;  the  quantity  of 
the  timber  in  it  had  already  been  ascertained,  and 
nothing  remained  in  the  Respondent  but  to  deliver 
the  raft  at  the  Indian  Cove  Booms,  and  upon  de- 
livery the  property  immediately  vested  in  the  Appel- 
lant. Nothing  more  remained  to  be  done  by  the 
seller;  the  transaction  was  perfect  upon  the  ascer- 
tainment of  the  quantity  of  the  timber  and  delivery 
to  the  Appellant.  Tansley  v.  Thimer  (6),  Rhode  v. 
Thwaites  (c),  Swanwick  v.  Sothem  (d),  Alexander  v. 
Gardner  (e).  The  case  of  Logan  v.  Le  Mesurier  (/), 
relied  upon  by  the  Appellant,  diflfers  materially  from 
the  present.  There  the  raft  of  timber  was  by  the 
contract  to  be  measured  off  on  its  arrival  at  the 
Boom.     Here,  it  was  measured  off  before  the  sale, 

(a)  6  Man.  &  Gr.  593.  (h)  2  Bingli.  N.  C.  151, 

(c)  6  Bar.  &  Cr.  388.  (d)  9  Ad.  &  Ell.  895. 

(e)  1  Bingh.  N.  C.  671.  (/)  6  Moore's  P.  C  Odses,  116. 
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and  its  quantity  known.  Whether  there  was  a  de-  1858. 
livery  or  not,  was  a  question  for  the  jury,  and  the  gilmour 
Judge  who  tried  the  case  below  properly  submitted 
that  question  tO  them,  and  they  found  that  there 
had  been  a  delivery  to  the  Appellant.  The  collec- 
tion of  the  pieces  of  timber  by  and  at  the  expense 
of  the  Appellant's  firm  was  an  important  fact  in  the 
case,  as  it  tended  to  show  that  the  Appellant  and  his 
partners  regarded  the  raft  as  delivered  to  them, 
and  as  having  become  their  property. 

The  consideration  of  the  judgment  was  reserved, 
and  now  delivered  by  20th  March, 

^  1868. 

The  Right  Hon.  Sir  Cresswbll  Crbsswell. 

This  action  was  originally  brought  in  the  Court  of 
Common  Pleas  by  the  Respondent  against  the  Appel- 
lant. The  first  count  of  the  declaration  alleged  that 
in  consideration  that  the  Plaintiff  would  sell  and  de- 
liver to  the  Defendant  a  raft  of  timber,  then  lying  at 
Carouge^  containing  about  71,000  feet,  and  deliver 
the  same  at  Indian  Cove  Booms,  at  the  price  of  7f  c2. 
per  foot,  amounting  to  £2,307,  1*.  7d.,  the  Defendant 
undertook  to  pay  for  the  same,  one-third  in  cash,  one- 
third  at  sixty  days,  and  one-third  at  ninety  days  from 
the  delivery.  Averment  of  delivery  at  Indian  Cove 
Booms  and  non-payment.  Count  for  goods  sold  and 
delivered.  Plea,  non  assumpsit.  Secondly,  to  the  first 
count,  that  the  Plaintiff  did  not  deliver  the  raft. 

At  the  trial  the  Plaintiff  gave  in  evidence  that  he 
was  possessed  of  a  raft  of  timber  lying  at  Carouge^ 
and  that  on  the  20th  of  October,  1853,  he  entered 
into  a  contract  in  writing  with  the  Defendant  in  these 
words  : — "  Sold  Allan  Gilmour  &  Co.  a  raft  of  timber 
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1858.        now  at  Carouge^  contaioing  white  and  red  pine,  the 

GiLMouB      quantity  about  71,000  feet,  to  be  delivered  at  Indian 

SuppLB.      ^^^^  Booms;    price  for  the  whole,  7fd.  per  foot; 

payments,   one-third   cash,   sixty   and  ninety   days' 

date. — John  Supple.     A.  O.  &  Co. — Q^ebec^  20  Oct. 

1853.'' 

The  contract  was  written  by  Defendant,  and  signed 
by  him  ''A.  G.  &  Co.,"  and  by  Plaintiff,  "JoAn 
Supple.*'  He  also  proved  that  before  the  contract 
was  made,  the  raft  had  been  measured  for  him  by 
an  officer  appointed  under  a  Canadian  Act,  by  whom 
a  specification  was  made  out,  showing  the  contents 
of  each  log,  and  making  a  total  of  71,443  feet. 
That  specification  was  given  by  the  Plaintiff  to  the 
Defendant  before  the  contract  was  made ;  he,  there- 
fore, knew  what  quantity  of  timber  the  seller  would 
charge  him  with,  notwithstanding  the  form  of  the 
written  contract,  which  left  it  unascertained.  The 
Defendant  retained  the  specification,  and  sent  it  over 
to  Indian  Cove,  where  he  had  Booms  and  an  establish- 
ment for  receiving*  and  storing  timber. 

The  evidence  showed  it  to  be  usual  for  purchasers 
of  rafts  sometimes  before,  sometimes  after,  they  were 
placed  within  the  Booms,  to  check  over  the  logs 
received  with  the  specification  previously  delivered, 
to  see  that  they  corresponded  with  it ;  but  there  was 
no  evidence  of  its  being  usual  to  measure  the  contents 
of  each  log  to  ascertain  the  number  of  feet  contained 
in  it.  It  was  also  proved  that  delivery  at  a  Boom, 
meant  delivery  outside  the  Boom. 

The  raft  was  towed  down  the  river  from  Carouge, 
or  Cap  Rouge,  to  Indian  Cove  (about  eight  miles),  by  a 
steamboat,  employed  by  the  Plaintiff;  one  of  his  men 
went  with  it,  and  when  at  Indian  Cove  gave  notice  to 
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the  Defendant's  servants  there  that  it  had  arrived,  1868. 
and  they  together  fastened  it  outside  the  Booms,  o^ilil^ 
There  was  conflictiDg  evidence  as  to  whether  posses- 
sion of  the  raft  was  given  up  by  the  Plaintiffs  servant, 
and  taken  by  the  Defendant's.  In  the  night  a  storm 
arose,  the  raft  was  broken  up  and  dispersed,  and  a 
great  portion  of  it  lost. 

The  Judge  told  the  jury  that  if  there  was  an  actual 
deUvery  to  the  Defendant's  servants,  and  taking  pos- 
session by  them,  the  Plaintiff  was  entitled  to  recover, 
but  that  otherwise  they  should  find  for  the  Defendant. 
The  jury  found  for  the  Plaintiff.  The  Defendant 
moved,  in  pursuance  of  leave  reserved,  for  a  nonsuit, 
or  verdict  for  Defendant,  on  the  ground  that  there 
could  be  no  delivery  or  acceptance  of  the  property 
sold  sufficient  to  sustain  the  action,  while  anythiug 
remained  to  be  done  in  order  to  ascertain  the  quantity 
or  price ;  that,  according  to  the  terms  of  the  contract, 
and  the  evidence,  it  was  necessary  that  there  should 
have  been  a  counting  or  examination  of  the  contents 
of  the  raft  after  its  arrival  at  the  Defendant's  Booms, 
before  there  could  have  been  such  a  delivery  or  accept- 
ance as  the  Plaintiff  was  required  to  prove,  and  that 
such  counting  or  examination  never  having  taken 
place,  there  was  no  delivery  or  acceptance.  It  was 
also  contended  that  the  verdict  was  against  evidence ; 
but  it  is  not  now  necessary  to  consider  that  question, 
it  being  admitted  that  if  the  property  was  changed, 
the  verdict  must  stand.  A  rule  to  show  cause  was 
granted,  and,  after  argument,  discharged. 

The  Defendant  then  appealed  to  the  Court  of  Error 
and  appeal,  but  the  judgment  of  the  Court  of  Com- 
mon Pleas  was  affirmed,  and  the  appeal  dismissed. 
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1858.  From  that  judgment  the  Defendant  appealed  to  Her 
IGiLMoua  Majesty  in  Council,  and  here,  as  in  the  Canadian 
Sup^PLB.  Courts,  it  was  contended  that,  by  virtue  of  this  con- 
tract, and  the  acts  done  in  pursuance  of  it^  the  pro- 
perty in  the  raft  did  not  vest  in  the  Defendant,  but 
was  still  in  the  seller,  and  at  his  risk,  when  the  loss 
happened. 

It  is  impossible  to  examine  the  decisions  on  this 
subject  without  being  struck  by  the  ingenuity  with 
which  sellers  have  contended  that  the  property  in 
goods  contracted  forbad,  or  had  not,  become  vested  in 
the  buyers,  according  as  it  suited  their  interest ;  and 
buyers,  or  their  representatives,  have,  with  equal  in- 
genuity, endeavoured  to  show  that  they  had,  or  had 
not,  acquired  the  property  in  that  for  which  they 
contracted  ;  and  Judges  have  not  unnaturally  appeared 
anxious  to  find  reasons  for  giving  a  judgment  which 
seemed  to  them  most  consistent  with  natural  justice. 
Under  such  circumstances,  it  cannot  occasion  much 
surprise  if  some  of  the  numerous  reported  decisions 
have  been  made  to  depend  upon  very  nice  and  subtle 
distinctions,  and  if  some  of  them  should  not  appear 
altogether  reconcileable  with  each  other.  Neverthe- 
less, we  think  that  in  all  of  them  certain  rules  and 
principles  have  been  recognized,  by  the  application  of 
which  to  this  case  we  may  be  enabled  to  arrive  at  a 
correct  judgment  upon  it. 

By  the  law  of  England,  by  a  contract  for  the  sale 
of  specific  ascertained  goods,  the  property  imme- 
diately vests  in  the  buyer,  and  a  right  to  the  price  in 
the  seller,  unless  it  can  be  shown  that  such  was  not 
the  intention  of  the  parties.  Various  circumstances 
have  been  treated  by  our  Courts  as  sufficiently  indi- 
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eating  such  contrary  intention.     If  it  appears  that        1858. 
the  seller  is  to  do  something  to  the  goods  sold  on      qilmoub 
his  own  behalf,  the   property  will   not   be   changed 
until  he  has  done  it,  or  waived  his  right  to  do  it. 

The  case  of  Hanson  v.  Meyer  (6  East.  614),  one 
of  the  earliest  reported  on  this  subject,  furnishes  an 
instance  of  this  kind.  Meyer  had  a  quantity  of  starch, 
weight  unknown,  lying  in  the  warehouse  of  a  third 
person.  A  broker  employed  by  a  person  named 
Wallace  purchased  the  whole  of  the  starch  of  Meyer ^ 
more  or  less,  whatever  it  was,  at  £6  per  cwt. ;  it  was 
in  papers;  the  weight  was  to  be  afterwards  ascer- 
tained, at  the  price  aforesaid.  The  mode  of  delivery, 
in  such  cases,  was  stated  to  be  as  follows:  '^The 
seller  gives  the  buyer  a  note  addressed  to  the  ware- 
house-keeper, to  weigh  and  deliver  the  goods  to  the 
buyer.  This  note  is  taken  to  the  warehouse-keeper, 
and  is  his  authority  to  weigh  and  deliver  the  goods 
to  the  vendee."  Such  a  note  was  given ;  and  on  two 
several  days  the  warehouse-keeper,  in  pursuance  of  it, 
weighed  and  delivered  21  cwt.  1  qr.  61b.,  and  15  cwt. 
1  qr.  4  lb.  Before  the  residue  had  been  weighed  or 
delivered,  Wallace  became  Bankrupt,  and  Meyer  then 
took  it  away  from  the  warehouse,  and  the  assignees  of 
Wallace  sued  him  in  trover  for  it.  The  Court  held 
that  they  could  not  recover,  for  that  the  particular 
terms  of  the  contract  made  weighing  a  condition  pre- 
cedent to  the  absolute  vesting  of  the  property,  and 
that  the  seller  did  not,  by  weighing  and  delivering 
part,  waive  the  preliminary  act  of  weighing  in  re- 
spect of  any  part  of  the  commodity  contracted  for. 
The  only  authority  given  to  the  warehouse-keeper 
was  to  weigh  and  deliver,  and  unless  he  weighed  he 
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1858.  had  no  authority  to  deliver.  But,  it  would  seem 
that  if  the  warehouse-keeper  had  been  authorized  to 
deliver  without  weighiug,  and  possession  had,  under 
that  authority,  been  given  to  the  purchaser,  the 
property  would  have  vested  absolutely  in  him,  and 
the  seller  would  have  waived  bis  right  to  weigh 
before  delivery. 

Another  rule  may  be  extracted  from  the  case  of 
Rugg  V.  Minett  (11  East.  210),  namely,  that  where 
the  seller  is  to  do  some  act  for  the  benefit  of  the 
buyer,  to  place  the  goods  sold  in  a  state  to  be  de- 
livered, until  he  has  done  it  the  property  does  not 
pass.  In  this  case  it  was  for  the  interest  of  the  seller 
to  contend  that  it  did  pass.  The  circumstances  were 
as  follow :  A  quantity  of  turpentine,  in  casks,  was  sold 
by  auction,  for  the  Defendant,  in  whose  warehouse  it 
was  lying.  The  casks  were  marked  as  of  a  certaia 
weight,  and  it  was  agreed  that  they  should  be  taken 
at  that  weight ;  but  it  was  further  agreed  that  they 
should  be  filled  up  by  the  seller.  The  PlaintiflT  bought 
thirty  casks,  and  paid  money  on  accoimt.  Twenty 
casks  were  afterwards  filled  up  by  the  warebousemaa 
of  the  Defendant ;  but  before  the  other  ten  could  be 
filled  the  whole  were  consumed  by  fire.  It  was  held 
that  the  property  in  the  twenty  passed,  but  not  in  the 
ten ;  and  that  the  loss  must  be  borne  by  the  parties 
respectively  in  those  proportions. 

So,  also,  if  an  act  remains  to  be  done  by  or  on  be- 
half of  both  parties  before  the  goods  are  delivered,  the 
property  is  not  changed ;  of  which  Wallace  v.  Breeds 
(13  East.  522)  furnishes  an  instance ;  where  Lord 
Ellenborough  observed,  that  the  Courts  had  frequently 
laid  hold  of  such  circumstances  as  existed  in  that  case 
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to  retain  the  property  in  favour  of  an  unpaid  seller ;  1868. 
and  that  rule  was  acted  upon  by  the  Court  of  King's  Giliioub 
Bench  in  SimmoM  v.  Stvift  (5  Bam.  &  Cr.  867),  suppia 
which  was  an  action  for  the  price  of  a  stack  of  bark, 
sold  at  £9.  58.  per  ton  of  2 1  cwt.  It  appeared  that 
after  the  sale,  it  was  agreed  between  the  parties  that 
the  bark  should  be  weighed  by  two  persons,  one  of 
whom  was  named  by  the  seller,  the  other  by  the 
buyer.  Part  was  weighed  and  deUvered ;  the  rest  was 
much  damaged  by  a  flood  before  it  was  weighed, 
whereupon  the  buyer  refused  to  take  it.  The  Court 
held  that  as  the  bark  was  to  be  weighed  before  de- 
livery to  ascertain  the  price,  and  that  act  had  not 
been  done,  the  property  remained  in  the  seller,  and 
that  he  must  bear  the  loss.  There,  by  express  agree- 
ment between  them,  both  parties  were,  by  their 
agents,  to  take  part  in  the  ^ct  of  weighing.  But  the 
case  of  Logan  v.  Le  Mesurier  (6  Moore,  P.  C.  Cases, 
116)  was  principally  relied  on  by  the  Counsel  for  the 
Appellant.  The  contract  was  in  these  terms : — 
**  Hart^  Logan  &  Co.  of  Montreal  sell,  and  Le  Me- 
surier,  Routh  &  Co.  of  the  same  place  buy,  a  quantity 
of  red  pine  timber,  the  property  of  Thomas  Durell, 
L.  C,  but  under  the  control  of  the  sellers,  now  lying 
above  the  Rapids,  near  the  Chaudi^re  Falls,  Ottawa 
river,  and  stated  by  Thomas  Durell  to  consist  of 
1,391  pieces  measuring  50,000  feet,  more  or  less,  de- 
liverable at  Quebec,  on  or  before  the  15th  of  June 
next,  and  payable  by  the  purchasers'  promissory  notes 
at  90  days'  date  from  this  date,  at  the  rate  of  9^d. 
per  foot,  measured  off.  Should  the  quantity  turn  out 
more  than  above  stated,  the  surplus  to  be  paid  for  by 
the  purchasers  at  9^^^.  per  foot  on  delivery;    and 
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should  it  fall  short,  the  difference  to  be  refunded  by 
the  sellers. — Signed,  &c.  To  be  delivered  at  M.  B. 
FarlifCs  Booms  at  Sillery  Cove^  Quebec.'^  The  raft 
was  sent  to  Quebec,  and  broken  up  by  a  storm  before 
possession  was  given  to  or  taken  by  Defendant.  On 
the  one  hand,  it  was  contended  that  the  property 
passed  by  the  contract ;  on  the  other,  that  it  was 
not  to  become  vested  in  the  Defendant  until  the  tim- 
ber was  measured  off  at  Quebec.  Lord  Brougham, 
in  expressing  the  opinion  of  the  Judicial  Committee, 
gives  the  result  of  his  observations  on  the  contract  in 
these  words  (6  Moore's  P,  C.  Cases,  p.  133) : — "Tak- 
ing the  whole  of  these  terms  together,  it  appears  to 
us  that  until  the  measurement  and  delivery  was  made 
the  sale  was  not  complete,  there  being  nothing  in  the 
terms  to  show  an  intention  that  the  property  should 
pass  before  the  measurement ;  but,  on  the  contrary, 
the  intention  rather  appearing  to  be  that  the  transfer 
should  be  postponed  until  the  measurement  at  the  de- 
livery." And  again,  in  page  134,  he  says : — "  Taking 
the  whole  of  the  terms  together,  it  appears  to  us  that 
the  first  part  of  the  contract,  selling  an  ascertained 
chattel  for  an  ascertainable  sum  (and  which,  if  it  stood 
alone,  would  pass  the  property),  actually  paid  upon 
an  hypothesis  or  estimate,  is  controlled  by  the  subse- 
quent part  of  the  contract  providing  for  the  possessioOi 
carriage,  measurement,  and  delivery,  all  by  the  seller ;" 
and  further  on,  he  says,  "  the  measurement  was  to  be 
made  after  the  delivery  at  Quebec,**  and  upon  that 
clause  in  the  contract  the  decision  evidently  turned. 

That  case  differs  very  materially  from  the  present. 
In  this  case  the  terms  of  the  written  contract  do  not 
show  that  any  future  measurement  of  the  raft  was 
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contemplated.     The  seller  had  had  the  raft  measured        1858. 
by  a  person  whose  position  would  be  a  voucher  for     Gilmoitb 
bis  accuracy.      The  specification  showing  the  exact      ggppj^ 
measurement  of  each  log  was  handed  by  him  to  the 
purchaser,  and  was  in  his  hands  at  the  time  when  the 
contract  was  entered  into :  he  retained  it,  and  sent  it 
over  to  his  servants  at  the  place  where  the  raft  was  to 
be  delivered,  in  order  that  they  might  check  the  raft 
delivered  by  it.     There  is  nothing  in  these  circum- 
stances from  which  it  can  be  inferred  that  the  seller 
was  to  make  any  further  measurement  of  the  raft  in 
order  to  ascertain  the  price,  which  would  be  computed 
from  the  measurement   already   made.      The   buyer 
mighty  for  his  own  satisfaction,  as  was  said  in  Swan^ 
toick  v.  Sothem  (9  Ad.  &  Ell.  895),  measure  it  when 
delivered,  but  the  seller  had  no  such  privilege  or  duty ; 
and  after  his  servant  had  given  up  possession,  and  the 
servants  of  the  Defendants   had  taken  it,  he  could 
neither  have  claimed  to  resume  possession  of  the  raft 
as  being  his  property,  nor  on  the  ground  that  he  had 
a  lien  upon  it  for  the  price.     Moreover,  in  this  case 
the  evidence  showed  that,  according  to  the  usage  of 
the  trade,  neither  party  would    have   measured  the 
timber  at  the  place  of  delivery,  so  as  to  ascertain  the 
amount  to  be  paid  for  it.     If  the  buyer  had  compared 
the  logs  delivered  with  the  specification,  still  that  do* 
cument  would  have  been  referred  to  for  the  purpose 
of  ascertaining  their  contents.     There  was,  therefore, 
nothing  more  to  be  done  by  the  seller  on  his  own 
behalf ;  he  had  ascertained  the  whole  price  of  the  raft 
by  the  measurement  previously  made ;  nor  was  there 
anything  to  be  done  by  him  for  the  buyer  :  the  seller 
had,  according  to  his  contract,  conveyed  the  raft  to 
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18/58.  Indian  Cove^  and,  according  to  the  finding  of  the  jury, 
'^[JJ^^^  had  delivered  it  there.  Nor  was  there  anything 
^'  further  to  be  done  in  which  both  were  to  concur,  as 
in  Simmons  v.  Swift;  the  case,  therefore,  depends 
upon  the  effect  of  a  contract  for  the  sale  of  certain 
ascertained  goods,  without  atiything  to  limit  or  control 
its  legal  operation.  By  such  a  contract  the  property 
was  changed,  and  the  loss  must  fall  on  the  buyer. 

Their  Lordships  must,  therefore,  humbly  advise 
Her  Majesty  to  affirm  the  judgment  appealed  from, 
and  to  dismiss  this  appeal,  with  costs. 
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tions, made  in  pursuance  of  the 
Statute,  14th  &  15th  Furl.,  c.  70, 
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sec.    295,    for    exhibiting    lights. 
[Morgan  v.  Sim]   -    -     -    -     307 

AFTER-ACQUIRED  EJEAL 
ESTATES. 

See  "  Will,"  1. 

ALIENATION. 

Of  cnstomary  freeholds  by  tenant 
without  consent  of  the  Lady  of  the 
Manor  of  the  Isle  of  Man,  [Board- 
man  V.  Quayle]      .     -     -     -     223 

See  "  Colonial  Law,"  2. 

AMOTION. 

The  office  of  Commissioner  of  Crown 
Lands  in  New  South  Wales,  created 
by  the  Act  of  the  Legislature  of  that 
Colony,  the  4th  Will.  IV.,  No.  10, 
is  not  a  patent  office,  though  made 
under  the  Great  Seal  of  the  Colony, 
within  the  meaning  of  the  Imperial 
Statute,  22nd  Geo,  III.,  c.  75; 
but  is  an  office  held  durante  bene 
pladto,  and  there  is  no  right  of 
appeal  to  the  Queen  in  Council 
under  that  Statute,  from  an  Order 
of  amotion  from  such  office  by 
the  Governor-General  and  Execu- 
tive Council. 

Statute,  22nd  Geo,  III.,  c.  75,  applies 
only  to  offices  held  by  patent,  for 
life,  or  for  a  certain  term.  [Exp. 
BoherUon,  In  re  The  Governor-Ge- 
neral and  Council  of  New  South 
WaUs] 288 

APPEAL. 

1.  Quare,  If  the  Judicial  Committee 
has  any  jurisdiction  over  an  appeal 


before  the  petition  of  appeal  is 
lodged  and  referred  to  them.  [Hmc 
V.  Kirchner]  ------     21 

2.  Appeal  allowed  from  a  sentence  of 
the  Lieutenant-Governor  of  the 
Island  of  Heligoland ;  the  sentence 
having  been  passed  without  hearing 
the  Appellant's  case.  [Siemens  ▼. 
The  heirs  of  Bufe]  .    -     -     -     62 

3.  By  the  37th  section  of  the  Statute, 
17th  &  1 8th  Vict.,  c.  18,  the  right 
of  appeal  from  the  High  Court  of 
Admiralty  in  England  is  limited  to 
three  months  from  the  date  of  the 
sentence,  liberty  being  reserved  to 
the  Judicial  Committee,  to  allow, 
upon  sufficient  cause  being  shown, 
the  appeal  to  be  prosecuted  after 
the  expiration  of  that  period. 

Motion  by  a  claimant,  the  owner  of 
the  cargo,  upon  notice  to  the  captor, 
for  leave  to  appeal  from  a  sentence 
of  the  Admiralty  Court  in  England, 
pronounced  in  pcenam  contumaciam 
fifteen  months  after  the   capture. 
The  proceedings  in  England  were 
unknown  to  the  owner  of  the  cargo, 
and  the  sentence  of  condemnation 
not  having  been  communicated  by 
the  Captors  to  the  owner,  he  had  do 
knowledge  thereof  until  long  after 
the  time  for  appealing  had  expired. 
On  the  motion  coming  on,  it  ap- 
peared that  no  petition  for  leave  to 
appeal  had  been  lodged  or  referred 
to  the  Judicial  Committee.     Their 
Lordships  refused  to  entertain  the 
motion,  except  upon  an  undertak- 
ing to  lodge  a  petition  of  leave  to 
appeal. 

Appeal  allowed,  subject  to  the  pre- 
sentment of  such  petition  of  ap- 
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peal,  on  payment  of  costs,  upon 
terms  of  extracting  the  inhibition, 
and  prosecuting  the  appeal  within 
three  months,  bail  being  given  for 
payment  of  the  Captors  costs. 
[Cremidi  v.  Parker]     -     -     -     79 

4.  Appeal  to  the  Judicial  Committee, 
allowed  from  a  sentence  of  the 
Admiralty  Court  in  England,  in  a 
prize  case,  although  more  than 
three  months  (the  time  limited  by 
the  Statute,  ITth  &  1 8th  Vict., c,  IS, 
sec.  87)  had  elapsed  since  the  date 
of  the  sentence.  ^Cremidi  v.  Par- 
ker']   86 

5.  Recognizance  entered  into  to  abide 
the  determination  of  an  appeal 
vacated  upon  the  petition  of  the 
Appellant,  upon  the  abandonment 
of  the  appeal.  [Beed  v  SreemvUy 
Qourmoney  Dabee]    -     -     -     161 

6.  Where  an  appeal  has  been  treated 
as  abandoned  by  Statute,  8th  &  9th 
Vict,,  c.  80,  sec.  2,  their  Lordships 
have  no  power  to  grant  leave  to 
institute  a  new  appeal :  only  a  dis- 
cretion to  allow  the  original  appeal 
to  be  restored.  [Ranee  Hurrosoon- 
dree  Debiah  v.  Rajah  Pran  Kishen 
Sing]    - 162 

7.  The  shippers  of  the  cargo  and  a 
party  claiming  the  cargo  not  cited 
in  the  monition,  admitted  hv  the 
Appellate  Court  to  intervene  in  an 
appeal  promoted  by  the  owners  of 
the  vessel  against  the  sentence  of 
condemnation.  [Hocquard  v.  The 
Queen']      ------     155 

8.  In  consequence  of  the  poverty  of 
the  Plaintiff,  the  Supreme  Court 
of  New  Zealand  allowed  an  appeal 
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to  the  Queen  in  Council,  without 
requiring  the  usual  security  for 
costs.    [Bunny  v.  Hart]      -     189 

9.  Where  an  office  is  held  durante 
bene  placito,  there  is  no  right  of 
appeal  to  the  Queen  in  Council, 
under  Statute,  2i2nd  Geo.  111., 
c.  76,  from  an  Order  of  amotion 
by  the  Governor  of  a  Colony.  The 
Statute  applies  only  to  offices  held 
by  patent,  for  life,  or  for  a  certain 
terra.  [Exp.  Robertson,  In  re  The 
Governor-General  and  Council  of 
New  South  WaUs]     -     -     -     288 

10.  A  sentence  of  the  Prerogative 
Court  of  York,  in  a  testamentary 
cause,  was  pronounced  in  August, 
1856.  This  sentence  decreed  pro- 
bate of  the  Will  in  question,  costs 
being  given  out  of  the  Testator^s 
estate  to  both  parties.  These 
costs  were  taxed,  and  paid  in  No' 
vember  of  that  year,  the  Proctor  of 
the  opposing  party  attending.  In 
June,  1867,  application  was  made 
by  the  party  originally  opposing 
the  Will  for  leave  to  appeal.  Such 
application  refused,  on  the  ground 
that  the  taxation  and  receipt  of  the 
costs  was  an  acquiescence  in  the 
sentence,  and  perempted  the  ap- 
peal.    'Brown  v.  Davenport]    297 

1 1 .  Appellant  admitted  to  appeal  in 
forma  pauperis.    [In  re  Lempriere] 

898 

BAILIFF 
(Of  the  Royal  Court  of  Jersey). 

1.  The  Bailiff  has  sole  power  to 
nominate  Advocates  to  practise  in 
the  Royal  Court;  but  the  number 
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is  limited  to  six.  ID'Allain  v.  Le 
Breton] 64 

2.  The  Bailiff  of  the  Island  of  J&ney 
has  no  authority  to  appoint  a  third 
Denonciateur  of  the  Royal  Court 
of  the  Island. 

An  appointment  of  a  third  Denoncia- 
teur made  hy  the  Bailiff,  upon  the 
ground  that  two  Denonciateurs  were 
insufficient  for  the  efficient  dis- 
charge of  the  duties  of  the  Office 
upon  Petition  to  the  Queen  in 
Council,  by  the  Deputy  Viscount 
and  the  two  Denonciateurs,  held 
null  and  void.  [Le  GaUais  y.  De 
Veulle] 72 

BANKRUPTCY. 

The  English  **  Bankruptcy  Consolida- 
tion Act."  I2th  &  I3th  Vict.,  c.  106, 
does  not  extend  to  the  Colony  of 
New  Zealand, 

Under  a  warrant  issuing  out  of  the 
Coiu*t  of  Bankruptcy  in  England, 
lands  and  personal  property  be- 
longing to  ^.  in  New  Zealand  (who 
had  been  adjudicated  a  Bankrupt 
in  England)  were  seized.  In  an 
action  by  -4.  in  the  Supreme  Court 
of  New  Zealand  for  trespass,  the 
Defendant  pleaded  the  bankruptcy 
of  ^.,  and  that  he  had  committed 
the  trespass  under  the  authority  of 
the  warrant  of  the  Court  of  Bank- 
ruptcy. In  that  action  A.  disputed 
the  validity  of  the  adjudication  of 
bankruptcy,  which  question  the 
Supreme  Court  refused  to  enter- 
tain. Upon  appeal,  the  Judicial 
Committee,   by  consent,   directed 


the  appeal  to  stand  oyer,  to  enable 
A.,  the  Appellant,  to  petition  the 

'  Lords  Justices  sitting  in  Bank- 
ruptcy to  annul  the  adjudication. 

An  English  trader  having  gone 
abroad,  and  remained  there  with 
the  intent  to  defeat  or  delay  his 
creditors,  is,  under  the  167th  sec- 
tion of  the  "  Bankruptcy  Consoli- 
dation Act,  1849,"  guilty  of  a  con- 
tinuing act  of  Bankruptcy.  [Bunny 
Y.Hart] -     189 

BLOCKADE. 

A  ship  under  Wallachian  colours, 
with  a  cargo  of  com  belonging  to 
owners  residing  at  CMatz  in  MoU 
davia,  was  seized  for  breach  of  the 
Black  Sea  blockade,  when  coming 
out  of  the  Stdina  mouth  of  the 
Danube,  then  in  a  state  of  blockade. 
At  the  time  of  the  shipment  of  the 
cargo  the  Russians  held  possession 
of  Moldavia  and  Wallachia,  bat 
such  holding  was  with  the  ex- 
pressed intention  of  not  changing 
the  national  character,  or  incorpo- 
rating that  country  with  Bussia. 
Upon  appeal,  .held  (reversing  the 
sentence  of  the  Admiralty  Court 
of  England),  that  the  national 
character  of  the  owner  was  not 
changed  by  the  fact  of  the  Russians 
so  occupying  the  Principalities,  and 
restitution  decreed,  with  costs  and 
damages. 

The  purpose  of  the  blockade  was  de- 
clared to  be  for  preventing  the 
import  of  provisions  to  the  enemy 
in  possession  of  a  neutral's  country. 
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SemhU.  The  fact  of  a  neutral  ship 
bringing  out  a  cargo  of  com  is  not 
a  breach  of  such  blockade.  [Ore- 
midiY,Pow€U]      ...     -     88 

CANADIAN  LAW. 

See  **  Colonial  Law,"  3. 
"  Sale."  3. 

CAPTURE. 
See  **  Blockade." 
"PaizE  OF  Wab.** 

CHURCH  DISCIPLINE. 
See  "  Clebk  in  Holt  Orders." 

CITATION. 

Service  of,  commencement  of  **  suit 
or  proceeding"  mentioned  in  3rd  & 
4th  VicL,  c.  86,  sec.  20.  [Ditcher 
V.  Denison] 324 


See  •*  Clerk  in  Holt  Orders. 
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CLERK  IN  HOLY  ORDERS. 

Where  application  was  made  to  the 
Archbishop  for  a  Commission,  un- 
der the  3rd  &  4th  Vict.,  c.  86, 
to  inquire  into  certain  alleged 
heretical  doctrines  contained  in 
sermons  preached   in    November, 

1853,  by  a  Clerk  in  Holy  Orders, 
and  the  Archbishop,  in  November, 

1854,  issued  a  Commission,  and 
the  Commissioners  reported  that  a 
prima  fads  case  existed  against 
the  Clerk,  whereupon  criminal 
articles  were  exhibited  and  filed 


against  him  in  August,  1855,  and 
afterwards,  on  the  5th  of  June, 
1856,  a  citation,  or  requisition, 
was  served  upon  the  Clerk  to 
appear  before  the  Archbishop,  at 
a  Court  to  be  held  in  the  Diocese, 
to  make  answer  to  such  charges ; 
it  was  held:  that  the  service  of 
the  citation  being  more  than  two 
years  after  the  preaching  of  the 
sermons  (the  fdleged  offence  with 
which  he  was  charged),  the  suit 
was  barred  by  the  20th  section  of 
the  Act.      [DUcJier  v.    Denison] 

324 


See  **  Limitation  of  Suit. 
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COLLISION. 

See  "  Ship  and  Shipping,"  2. 

COLONIAL  BAR. 

The  number  of  the  advocates  entitled 
to  practise  at  the  Bar  of  the  Royal 
Court  of  the  Island  of  Jersey  is 
by  legal  custom  limited  to  six. 

The  right  of  nomination  of  an  Advo- 
cate to  practise  in  the  Royal  Court 
is  vested  in  the  Bailiff  of  the 
Island,  by  virtue  of  his  office. 
[D'Allain  v.  Le  Breton]      -     64 

See  '•  Jurisdiction,"  2. 

COLONIAL  LAW. 

1.  There  is  no  difference  between 
the  Manx  law  and  the  law  of 
England  in  respect  to  the  princi- 
ples applicable  to  the  law  of  part- 
nership.    [Labouchere  v.  Tupper] 

198 
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2.  After  the  passing  of  the  Manx 
Act  of  Settlement,  4th  of  Feb- 
ruary, 1703,  the  Act  of  Tynwald 
of  the  24th  of  June,  1646,  which 
rendered  the  consent  of  the  Lord 
of  the  Manor  of  the  Isle  of  Man 
necessary  to  alienation  by  a  tenant, 
was,  although  not  expressly  re- 
pealed, no  longer  in  force  in  the 
Island ;  and  under  the  provisions 
of  the  Act  of  Settlement,  a  tenant 
of  the  Manor  became  entitled, 
upon  payment  of  the  proper  fine, 
to  alienate  lands  without  the  con- 
sent of  the  Lord. 

A  mortgage  is  not  void  by  the  5  th 
section  of  the  Act  of  Settlement 
of  1703,  if  the  mortgagee  does 
not  come  in  to  be  admitted. 
Quare.  If  by  the  provisions  of  the 
11th  section  of  that  Act,  it  can 
operate  so  as  to  subject  the  mort- 
gagee to  the  payment  of  a  fine  to 
the  Lord. 

There  is  a  distinction  between  the 
'*  Records"  and  the  "  Court  Rolls " 
mentioned  in  the  5th  section  of 
the  Act  of  Settlement  of  1703. 

The  provisions  of  the  11th  section 
of  the  Act  of  Settlement  of  1708, 
as  to  change  of  tenants,  are  not 
confined  to  changes  by  alienation 
only,  but  apply  to  changes  by 
death. 

A  grant  by  a  tenant  of  customary 
land  and  premises  is  not  invalid 
by  reason  of  the  grant  being  made 
in  favour  of  two  or  more  persons. 
Therefore,  where  a  deed  in  the 
nature  of  a  mortgage,  bond  and 
security,  charging  customary  lands 


and  premises  in  the  Island,  was 
made  to  two  persons,  it  was  held, 
that  it  was  not  void  on  that  ac- 
count, although  one  person  only 
could  be  admitted  upon  it. 

A.,  a.  licenced  Banker  in  the  Isle  of 
Man,  executed  a  security,  in  the 
nature  of  a  deed  of  mortgage, 
bond  and  security,  of  customary 
freehold  lands  belonging  to  him, 
to  certain  Government  officers, 
conditioned  to  secure  payment,  by 
him  and  his  partners,  B.  and  C. 
(members  of  the  Banking  firm),  of 
notes  to  a  specified  amount,  to  be 
issued  in  the  Island  nnder  licence 
of  the  Government.  Two  of  the 
partners  died  subsequently,  at  dif- 
ferent periods,  and  fresh  licences 
were  renewed  in  the  names  of  the 
survivors,  for  further  issues,  bat 
under  the  original  deed  of  security. 
The  effect  of  such  security  on  the 
notes  so  issued  and  in  circulatioD 
at  the  respective  deaths  of  the 
partners,  upon  failure  of  the 
bank,  considered  and  ascertained. 
[Boardman  v.  Quayle}      -     -  223 

3.  Under  a  contract  for  sale  of  speci- 
fic ascertained  goods,  the  propertj 
immediately  vests  in  the  buyer,  and 
a  right  to  the  price  in  the  seller, 
unless  it  can  be  shown  that  such 
was  not  the  intention  of  the  parties. 
If  the  seller  is  to  do  something 
to  the  goods  sold,  the  propertj 
will  not  be  changed  until  he  h&s 
done  it,  or  waived  his  right  to 
do  it. 

There  is  no  distinction  between  the 
law  of   England  and   the  law  in 
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force  in  Upper  Canada  in  this  re- 
spect.    IGUmour  y.  Supple]    551 

See  **  Bailiff  of  the  Royal  Court 
OF  Jersey.** 
"Colonial  Bar." 

COLONIAL  LEGISLATIVE 
HOUSE  OF  ASSEMBLY 

(Privileges'and  powers  of). 

The  "  Lew  '  et  cojieuetudo  Parlia- 
menti "  applies  exclusively  to  the 
House  of  Lords  and  House  of  Com- 
mons in  England,  and  is  not  con- 
ferred upon  a  Supreme  Legislative 
Assembly  of  a  Colony,  or  Settle- 
ment, by  the  introduction  of  the 
Common  Law^of  England  into 
the  Colony. 

No  distinction  in  this  respect  exists 
between  Colonial  Legislative  Coun- 
cils and  Assemblies  whose  power 
is  derived  by  grant  from  the 
Crown,  or  created  under  the  au- 
thority of  an  Act  of  the  Imperial 
Parliament.    [Fenton  v.  Hampton] 

847 

COMMISSIONER 
(Of  Crown  lands  in  New  South  Wales). 

See  "Amotion." 

COMPENSATION 

For  lands  taken  for  public  improve- 
ment under  the  Canadian  Act, 
Uth  &  15th  Vict.,  c.  128.  [Beau- 
dry  V.  The  Mayor  of  Montreal] 

899 

See  "Eyidemge,'*  1. 


CONSTRUCTION  OF  WILLS 

(Rules  relating  to). 

See  "Will,"  3. 

CONTEMPT. 

Power  of  Colonial  Legislative  As- 
sembly to  commit  for.  IFerUon  v. 
Hampton'] 847 

See  "  Colonial  Leqislativb  House 
OF  Assembly.** 

CONTINUING  INTEREST  IN 
ENEMY*S  SHIP. 

See  "  Prize  of  War,**  2,  8. 
*«  Sale,"  2. 

CONTRACT. 

See  "  Sale,'*  3. 

Ship  and  Shipping,*'  1. 


It 


COSTS. 

1.  Security  ordered  to  be  given  in 
the  Court  below  bj  a  petitioner 
for  RespoDdent*s  costs,  and  also 
in  the  Privy  Council  Office  for 
costs  of  copying  transcript  and 
appendix  to  the  Appellant*s  case. 
[Siemens  v.  The  heirs  of  Bufe]     63 

2.  Appeal  allowed  from  a  sentence 
of  condemnation  in  a  prize  cause, 
after  the  Statute  right  had  expired, 
but  upon  terms  of  paying  costs 
and  giving  bail  for  payment  of  ulti- 
mate costs  of  captor.  [Cremidi  v. 
Parker] 79 

8.  In  consequence  of  the  poverty  of 
the  Plaintiff,  the  Supreme  Court 
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of  New  Zealand  allowed  an  appeal 
to  the  Queen  in  Council,  without 
requiring  the  usual  security  for 
costs.  [Bunny  v.  Hart]  -  -  189 
4.  Eestoration  of  an  appeal  allowed, 
upon  condition  of  the  Appellant 
lodging  in  England^  security  for 
costs  of  the  appeal.  [Banee  Hur- 
rosoondree  Dibiah  v.  Rajah  Fran 
Kishen  Sing]     -     -     -     -     -  304 

CREDITOR. 

Right  of,  against  Testator's  assets 
for  debts  contracted  after  his  death 
in  a  co-partnership  trade.  [L«- 
bouchere  v.  Tupper]      -     -     -  198 

See  *'  ExECUTOB." 

CROSS  APPEAL. 
See  **V&actice"  2. 

CUSTOMARY  FREEHOLDS. 
See  **  Colonial  Law.'* 

DECISIONS 

(Observed  upon,  overruled,  &c.). 

KeiU-ey  v.  Carson  (4  Moore's  P.  C. 
Cases,  63)  reviewed  and  upheld. 
[Fenton  v.  Hampton]  -     -     -  347 

DENONCIATEURS  OF  THE 
ROYAL  COURT. 

See  "  Bailiff,"  2. 

ESCAPE. 
See  **  Sheriff." 

EXECUTION 
Of  sentence  of  Court  below  stayed 


pending  appeal.     [Sieniefis  v.  The 
heir$  of  Bufe] 6^2 

EXECUTOR. 

An  executor  of  a  trader  carrying  on 
the  trade  after  his  death,  though 
not  avowedly  in  the  character  of 
executor,  is  nevertheless  person- 
ally liable  for  all  the  debts  con- 
tracted in  the  trade  after  the 
Testator *s  death,  whether  he  is  en- 
titled, or  not,  to  be  wholly,  or  to 
any  extent,  indemnified  by  the 
Testator*s  personal  estate,  and 
whether  the  Testator's  estate  is 
sufficient  or  insufficient  for  that 
purpose. 

Neither  does  the  propriety  of  the 
executor's  conduct,  as  between 
himself  and  those  beneficially 
interested  in  the  Testator's  per- 
sonal estate,  give  the  creditors  of 
the  trade,  becoming  so  after  the 
death  of  the  Testator,  the  rights 
of  creditors  of  the  Testator;  it 
being  immaterial,  as  far  as  they 
are  concerned,  whether  the  Testa- 
tor, if  he  had  a  partner,  was 
bound  by  a  covenant  with  him 
that  the  Testator's  executor  should 
continue  the  trade  in  partnership 
with  the  surviving  partners. 

The  executor  of  a  deceased  share- 
holder in  a  Joint-stock  Banking 
Company  held  not  liable  to  make 
good,  out  of  nis  Testator  s  assets, 
debts  contracted  by  the  Compaoy 
subsequently  to  the  Testator's 
death,  though  the  shares  were  re- 
gistered in   the  executor's  name. 
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and  he  received  the  dividends  in 
his  character  of  executor,  the 
debts  due  at  his  death  having 
been  subsequently  discharged  by 
the  Company.  [Labouchere  v. 
Tupper^ 198 

EXTRINSIC  EVIDENCE. 
See  "Evidence,"  2. 

EVIDENCE. 

1.  By  the  Canadian  Act,  14  th  &  15  th 
Viet,,  c.  128,  sec.  66,  the  Corpo- 
ration of  Montreal  are  authorized 
to  purchase  and  acquire,  or  to  take 
lands  for  the  purpose  of  public 
improvements  in  that  City,  the 
value  whereof,  if  disputed,  is,  by 
section  68,  to  be  ascertained  at  a 
Session  held  by  the  Justices  of  the 
Peace  and  determined  by  a  jury 
specially  summoned  for  that  pur- 
pose. 

Held  (reversing  the  judgment  of  the 
Court  of  Queen's  Bench  for  Lower 
Canada),  that  the  jury  were  not  of 
themselves  qualified  to  assess  the 
value,  without  evidence  of  experts, 
and  that  a  party  claiming  compen- 
sation for  land  taken  by  the  Cor- 
poration was  entitled  to  produce 
witnesses  as  to  the  value;  there 
being  no  express  words  in  the  Act, 
or  necessary  implication,  to  take 
away  the  right  to  have  witnesses 
sworn  and  examined,  and  that  the 
Justices  of  the  Peace  were  wrong 
in  refusing  to  take  such  evidence. 

Held  further,  that  the  Justices,  being 


under  the  Act  competent  to  swear 
a  jury,  were  competent  to  swear 
witnesses  on  the  Claimant's  behalf. 
[Beaudry  v.  The  Mayor  of  Mont- 
real]   399 

2.  Where  there  is  a  reference  in  a 
duly-executed  testamentary  instru* 
ment,  to  another  testamentary  in- 
strument, imperfectly  executed, 
but  by  such  terms  as  to  make  it 
capable  of  identification,  it  is  ne- 
cessarily a  subject  for  the  ad- 
mission of  parol  evidence,  and 
such  parol  evidence  is  not  ex- 
cluded by  the  1st  Vict.,  c.  26. 

If  the  parol  evidence  satisfactorily 
prove  that,  in  the  existing  circum- 
stances, there  is  no  doubt  as  to  the 
instrument  referred  to,  it  is  no 
answer,  that  by  possibility,  circum- 
stances might  have  existed  in  which 
the  instrument  could  not  have  been 
identified.     [AUen  v.  Maddock] 

427 
See  "  Will,"  2. 

FORMA  PAUPERIS. 

Appellant    admitted    to    appeal    in 
formd  pauperis,     [In  re  Lempriere'] 

398 

FREIGHT. 

Lien  on  cargo  by  shipowner,  for 
non-payment  of. 

See  '*  Ship  and  Shipping,"  1. 

Lien  of  enemy  on  ship,  where  part  of 
the  purchase-money  is  to  be  paid 
by  freight. 

See  *♦  Prize  of  Wau,"  2. 
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FURTHER  PROOF. 

Further  proof  granted  to  Claimant 
by  the  appellate  Court  as  to  owner- 
ship.    [Cremidi  v.  Parker]    -    86 

GRANT 

By  tenant  of  customary  freehold  lands 
held  of  the  Lordships  of  Isle  of 
Man  to  more  than  one  person,  ef- 
fect of. 

See  "  Colonial  Law,"  2. 

IMPRISONMENT. 

Change  of  place  of  confinement. 

See  **  Sheriff." 

INCORPORATION   OF    TESTA- 
MENTARY PAPERS. 

See  *•  Will,"  2. 

INSOLVENCY  OF  APPELLANT. 
See  **  Practice,"  5. 

IN  TRANSITU. 

Absolute  and  bond  fide  sale  of  ship 
in  transitu  by  enemy  to  neutral, 
imminente  hello,  [Sorensen  v.  The 
Queen] 141 

See  "  Sale,"  2. 

JERSEY  BAR. 

Number  of  Advocates  entitled  to 
practise  in  the  Royal  Court  is 
limited  to  six,  and  the  right  of  no- 
mination is  vested  in  the  Bailiff  of 
the  Island.  [D'Allain  v.  Le  Breton] 

64 
See  "Jurisdiction,"  2. 


JERSEY,  STATES  OF. 

By  the  Order  in  Council  of  the  26th 
of  March,  1771,  every  Acte  of  the 
States  of  the  Island  of  Jersey  must 
be  lodged  au  Qreffe,  for  fourteen 
days  before  it  shall  be  determined 
for  debate  and  Consideration.  Such 
rule  applies  to  the  preamble  as 
well  as  the  enacting  part  of  the 
Acte,  \ln  re  The  States  of  Jersey 
In  re  G^aut] 320 

See  **  Rotal  Court  of  Jebskt." 

JUDICIAL  COMMITTEE. 
See  "Jurisdiction." 

JURISDICTION 
(Of  Judicial  Committee). 

1.  Quare.  If  the  Judicial  Committee 
has  any  jurisdiction  over  an  appeal 
before  the  petition  of  appeal  is 
lodged  and  referred  to  them.  [How 
V.  Kirchner] 21 

2.  A  petition  to  the  Queen  in  Coun- 
cil, praying  for  an  Order  upon  the 
Bailiff  of  the  Island  of  Jersey  to 
admit  the  Petitioner  to  take  the 
oaths  and  practise  as  an  Advocate 
in  the  Royal  Court,  was  referred  to 
the  Judicial  Committee.  The  Bailiff 
put  in  an  answer,  stating,  that  by 
the  law  of  the  Island,  the  number 
of  Advocates  entitled  to  practise  in 
the  Royal  Court  was  limited  to  six, 
and  that  that  number  was  complete. 
Their  Lordships  held  that,  sitting 
as  the  Judicial  Committee,  they 
had  no  power  to  make  the  Order 
[D'Allain  v.  L^  Breton]      -     -  U 
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3.  Until  a  petition  for  leave  to  appeal 
is  lodged  and  referred  to  the  Judi- 
cial Committee,  that  Court  has  no 
power  to  allow  leave  to  appeal. 
[Cremidi  v.  Parker]      -     -    -     79 

4.  Where  an  appeal  has  been  treated 
as  abandoned  bj  Statute,  8th  & 
9th  Vict,  c.  30,  860.  d,  their  Lord- 
ships have  no  power  to  grant  leave 
to  institute  a  new  appeal,  only  a 
discretion  to  allow  the  original  ap- 
peal to  be  restored.  [Ranee  Hur- 
rotoondree  Debiah  v.  RajcUi  Pran 
KiahenSing] 162 

5.  The  Judicial  Committee  have  no 
jurisdiction  to  take  into  considera- 
tion the  propriety  of  the  dismissal 
of  a  public  servant  by  a  Governor- 
General  of  a  Colony  from  an  office 
held  during  his  pleasure,  unless  the 
matter  is  expressly  referred  to  them 
by  the  Crown.  [^Exp.  Robertson, 
In  re  The  Govemor-Oeneral  and 
Council  of  New  South  Walea]  288 

LAW  OF  NATIONS. 

I.  The  national  character  of  a  trader 
is  to  be  decided,  for  the  purposes 
of  the  trade,  by  the  national  cha- 
racter of  the  place  in  which  it  is 
carried  on.  If  a  war  breaks  out,  a 
foreign  merchant  carrying  on  trade 
in  a  belligerent  country,  has  a 
reasonable  time  allowed  him  for 
transferring  himself  and  his  pro- 
perty to  another  country.  If  he 
does  not  avail  himself  of  the  op- 
portunity, he  is  to  be  treated,  for 
the  purposes  of  trade,  as  a  subject 
of  the  Power  under  whose  do- 
minion he  carries  it  on,  and  as  an 


enemy  of  those  with  whom   that 
Power  is  at  war. 

Circumstanceswhich  con  vert  a  friendly 
or  neutral  territory  into  an  enemy's 
countrv  considered. 

A  temporary  occupation  of  a  territory 
by  an  enemy's  force,  does  not  of  it- 
self necessarily  convert  the  terri- 
tory so  occupied  into  hostile  terri- 
tory, or  its  inhabitants  into  enemies. 

Nature  of  the  possession  which  the 
Russians  held  of  the  Principalities 
of  Wallachia  and  Moldavia,  in  the 
years  1853-4. 

Inquiry  into  and  illustration  of  the 
political  position  of  those  Princi- 
palities.   [Cremidi  v.  Potoell]  •  88 

2.  A  neutral  residing  in  an  enemy*8 
country,  as  Consul  of  a  neutral 
State,  and  who  also  traded  there  as 
a  merchant,  is  to  be  regarded  as  an 
enemy. 

A  neutral  while  a  war  is  imminent,  or 
even  after  it  has  commenced,  is  at 
liberty  to  purchase  either  goods  or 
ships  (not  being  ships  of  war)  from 
either  belligerent,  and  the  purchase 
is  valid  whether  the  subject  of  it 
be  lying  in  a  neutral  or  an  enemy*s 
port.      [Sorensen  v.  The  Queen] 

141 
See  **  Blockade." 

"  Pbize  of  Wab."  2,  3. 

LEAVE  TO  APPEAL. 
See  "  Practick,"  2,  3,  6,  7,  12. 

LEX  ET  CONSUETUDO  PAR- 
LIAMENTI. 

See  *'  Colonial  Leqislatiye  House 
OF  Assembly.** 
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LIBEL. 

Of  appeal,  allegation,  and  responsive 
allegation  admitted  by  the  Appel- 
late Court.  [Hocquard  v.  The 
Queen]     ------     -'155 

LIEN. 

1.  A  shipowner  has  a  lien  upon  the 
cargo  for  freight.  {^How  v.  Kirch- 
ner] 21 

See  "  Ship  and  Shipping,''  1. 

2.  On  ship  by  enemy,  where  part  of 
the  purehase-money  is  to  be  paid 
by  a  neutral  by  freight 

Liens,  whether  in  favour  of  a  neutral 
on  an  enemy's  ship,  or  in  favour 
of  an  enemy  on  a  neutral  ship, 
are  equally  to  be  disregarded  in  a 
Court  of  Prize.  ISorensen  ▼.  The 
Queen]  --.-.--    119 

See  "  Pbize  of  Wab,"  2. 

LIGHTS. 
See  "  Ship  and  Shipping,"  2. 

LIMITATION  OF  SUIT. 

Section  20  of  the  Church  Discipline 
Act,  3rd  &  4ih  Vict,  c.  86, 
enacts,  "  that  every  suit  or  pro- 
ceeding against  any  Clerk  in  Holy 
Orders,  for  an  offence  against  the 
laws  Ecclesiastical,  shall  be  com- 
menced within  two  years  after  the 
commission  of  the  offence  in  re- 
spect of  which  the  suit  or  proceed- 
ing shall  be  instituted,  and  not 
afterwards." 

Held  (affirming  the  decree  of  the 


Arches  Court),  that  the  **  suit  or 
proceeding"  was  not  commenced 
by  the  issuing  of  a  Commission 
under  that  Act,  nor  by  the  report 
made  by  the  Commissioners,  nor 
by  the  filing  of  articles  in  the 
name  of  the  Bishop  of  the  Diocese 
in  which  the  alleged  offence  was 
committed,  and  serrice  of  the  same 
on  the  accused ;  but 

First,  that  the  "  suit  or  proceeding  " 
only  commenced  when  the  accused 
was  served  with  a  citation  to  ap- 
pear at  a  certain  time  and  place 
before  a  competent  Court  to  answer 
definite  charges,  as  required  by 
the  9th  and  10th  sections  of  the 
Act;  and 

Second,  that  the  limitation  of  two 
years,  within  the  meaning  of  sec- 
tion 20,  was  to  be  reckoned  from 
the  time  of  the  service  of  the  cttar 
tion.     {Ditcher  v.  Denison]  -  324 

See  **  Ci^BK  in  Holy  Ordsbs.' 

MANX  LAW. 
See  "Colonial  Law,"  1,  2. 

MAYOR  OF  MUNICIPAL 
CORPORATION. 

See  *'  Municipal  CoapoBAnoN." 

MORTGAGEE 

(Of  customary  freeholds  in  the  Isle 
of  Man), 

See  **  Colonial  Law,"  2. 

MUNICIPAL  CORPORATION. 

The  Mayor  and  Corporation  of  the 
City  of  Toronto,  in  Cemada,  were 
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authorized  by  the  Canadian  Act, 
13th  &  14th  Vict.,  c.  84,  to  issae 
debentures  to  a  certain  amount,  to 
assist  in  the  construction  of  The 
Toronto,  Simcoe,  and  Lake  Huron 
Union  Railway. 
At  that  period  B,  was  tbe  Mayor  and 
a  member  of  the  Finance  Com- 
mittee, and  took  an  active  part  in 
passing  a  bye-law  which  authorized 
the  issue  by  the   Corporation  of 
debentures  for  the  completion  of 
the  Railway.    B,  at  that  time  was 
engaged  in  co-partnership  with  H., 
and  B.  &  H.'a  firm  purchased  of 
S,  &  Co.,  contractors  for  the  Rail- 
way Company,  some  of  the  deben- 
tures so  issued,  which  had  been 
assigned  to  8.  &  Co.  by  the  Corpo- 
ration.   B.  and  his  partner  after- 
wards   sold  the  debentures,  and 
thereby  realized    a  large  profit. 
This  transaction  was  without  the 
knowledge    of    the    Corporation. 
Held  (affirming  the  decree  of  the 
Court  of   Chancery  in  Canada), 
that  B.  must,  in  the  circumstances 
of  his  being  a  member  of  the 
Corporation,  and  the  manner  in 
which  he  acted    throughout    the 
transaction,  be  treated  as  the  trus- 
tee of   the  Corporation,  and  was 
not  entitled  to  any  benefit  received 
from  the  sale  of  the  debentures, 
and  was  liable  to  account  to  the 
Corporation    for    the  ascertained 
and  unquestioned  amount  of  pro- 
fit made  and  received  by  him  in 
the  transaction  in  which  he  had 
engaged  in  respect  of  the  sale  of 
the  Corporation  debentures. 


Held,  further,  that  it  made  no  differ- 
ence that  the  profit  from  the  sale 
of  the  debentures  was  made  by  B, 
and  his  partner  H,  jointly,  and  not 
by  B.  alone.  [Bowei  v.  The  City 
of  Toronto] 468 

NATIONAL  CHARACTER 

Of  trader  in   a  belligerent  eoontry. 
See  **  Law  op  Nations,"  1. 

Of  neutral  Consul  trading  in  enemy's 

country. 
See  "  Law  of  Nations,"  2. 

NEGLIGENCE. 

The  onus  prohandi  lies  on  party  suing 
for  damage,  to  establish.  [Morgan 
V.  Sim] 307 

See  "  Onus  Probandi." 

NEUTRAL. 

See  "Blockade.** 

"  Law  of  Nations,"  2. 

"  Lien,"  2. 

"  Pkizb  of  Wab,"  2,  3. 

NEW  ZEALAND. 

The  English  Bankruptcy  Act,  12th 
&  13th  Vict.,  c.  106,  does  not  ex- 
tend to  New  Zealand,  [Bunny  v. 
Hart] 189 

NON-PROSECUTION 

(Of  appeal). 
&<?  *•  Pbactioe,"  1,  2. 

OCCUPATION 

Of  neutral  country  by  enemy's  forces. 

See  ^'  Law  of  Nations,"  1. 
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ONUS  PROBANDI. 

The  onus  prohandi  lies  on  a  party 
seeking  to  recover  compensation  for 
damage  occasioned  bj  a  collision, 
and  that  party  must  establish  that 
the  loss  ^as  attributable  to  the 
neglect  or  default  of  the  other 
party,  or  else  he  cannot  recover. 
[Morgan  v.  Sim]      ...    -  307 

PAROL  EVIDENCE. 
See  "Evidence,"  2. 

PARTIES  TO  SUIT. 
See  "Pleading,"  2. 

PARTNERSHIP. 

Liability  of  an  executor  of  a  trader 
for  debts  contracted  in  carrying 
on  the  trade  after  the  Testator  s 
death.      [Labotichere  v.   Tupper"] 

198 

See  **  Executor." 

PATENT  OFFICE. 
See  "Amotion." 

PENALTIES 

Under  Slave  Act,  5th  Geo.  IV., 
c.  113. 


See  "Slave  Trade. 
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PEREMPTION  OF  APPEAL. 
See  "Appeal,"  10. 

PILOTAGE. 
See  "  Ship  and  Shipping,"  3. 


PLEADING. 

1 .  A  special  libel  of  appeal  and  an 
allegation  by  the  Appellants  and  re- 
sponsible allegation  by  the  Crown 
pleading  new  matters,  admit^  by 
the  Court  of  appeal,  and  fresh  e?i- 
dence  taken  thereon.  [Hoequari 
V.  The  Queen]     -     -     -     -     165 

3.  An  objection  for  want  of  parties 
to  a  Bill  ought  to  be  made  in  the 
Court  below.  A  Court  of  appeal 
will  not  treat  the  suit  as  defectiTe 
when  no  such  objection  wb3  taken 
in  the  Colonial  Court.  [Bowes  ?. 
The  City  of  Toronto]      -     -    468 

PRACTICE. 

1.  An  appeal  was  allowed  by  the 
Supreme  Court  in  New  South 
Wales  in  July,  1855.  No  step 
was  taken  in  England  by  the  Ap- 
pellants to  prosecute  the  appeal 
either  by  entering  an  appearance 
or  lodging  a  petition  of  appeal 
The  transcript  was  transmitted  bj 
the  Court  below  to  the  Council 
Office.  Motion  by  Respondents  in 
November,  1856,  to  dismiss  the 
appeal  for  non-prosecution.  The 
Judicial  Committee  declined  to 
make  any  order  upon  the  motion. 

QucBve.  If  the  Judicial  Committee 
has  any  jurisdiction  over  an  appeal 
before  the  petition  of  appeal  ia 
lodged  and  referred  to  them? 
[How  V.  Kirchner]  -     -     -     -    21 

S.  Cross  appeal  allowed  from  part  of 
a  decree  of  the  Sudder  Court  ap- 
()ealed  from  to  England,  although 
the  Respondents  had  not  applied 
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in  India  for  leave  to  appeal  within 
the  proper  time ;  the  Respondents 
being  mistaken  in  the  practice  of 
the  Judicial  Committee  upon  a 
cross  appeal. 
Such  cross  appeal  directed  to  be 
prosecuted  and  heard  upon  one 
printed  case,  if  the  principal  ap- 
peal was  proceeded  with;  but  in 
the  event  of  the  principal  appeal 
being  dismissed  for  want  of  prose- 
cation,  liberty  was  reserved  to  the 
Respondents  to  prosecute  the  cross 
appeal  as  a  separate  appeal .  [  Nana 
Narain  Rao  v.  Hurree  Punt  Bkao] 

86 

3.  Appeal  allowed  from  a  sentence 
of  the  Lieutenant-Governor  of  the 
Island  of  Heligoland ;  the  sentence 
having  been  passed  without  hearing 
the  Appellant*s  case. 

JSxecution  of  sentence  ordering  a 
distribution  of  the  property  in  dis- 
pute ordered  to  be  stayed,  pending 
the  appeal. 

Security  ordered  to  be  given  in  the 
Island  by  the  Petitioner,  for  Re- 
spondents* costs,  and  also  in  the 
Privy  Council  OflBce,  for  costs  of 
copying  transcript  and  printing 
appendix  to  the  Appellant*s  case. 
[SiemeM  v.  The  heirs  of  Bufe]     62 

4.  A  petition  to  the  Queen  in  Council, 
praying  for  an  Order  upon  the 
Bailiff  of  the  Island  to  admit  the 
Petitioner  to  take  the  oaths  and 
practise  as  an  Advocate  in  the 
Royal  Court,  was  referred  to  the 
Judicial  Committee.  The  Bailiff 
put  in  an  answer,  stating,  that,  by 
the  law  of  the  Island,  the  number 


of  Advocates  entitled  to  practise 
in  the  Royal  Court  was  limited  to 
six,  and  that  that  number  was 
complete.  Their  Lordships  held 
that,  sitting  as  the  Judicial  Com- 
mittee, they  had  no  power  to  make 
the  Order.   [D^AUain  v.  Le  Breton] 

64 

5.  After  an  appeal  from  Calcutta  had 
been  set  down  for  hearing,  in- 
telligence reached  England  shortly 
before  the  day  appointed  for  the 
hearing,  that  the  Appellant  had 
been  adjudged  an  Insolvent  under 
the  Indian  Insolvent  Act,  1 1th 
Vict,,  c.  ai. 

Upon  the  appeal  being  opened*  the 
Court  postponed  the  hearing  for 
six  months,  to  enable  the  Official 
assignee  in  Insolvency  in  Calcutta, 
to  revive  the  appeal  and  prosecute 
the  same ;  and  in  default,  the  ap- 
peal to  be  dismissed ;  and  directed 
the  Respondents  to  serve  the 
Official  assignee  in  India  with 
such  notice. 

No  steps  having  been  taken  by  the 
Official  assignee  within  the  time 
limited  for  prosecution,  their  Lord- 
ships refused  a  further  extension 
of  time,  and  dismissed  the  appeal. 
[Gooroochum  Sein  v.  Radanauth 
Sein] 76 

6.  By  the  37th  section  of  the  Sta- 
tute, 17th  &  18th  Vict,,  c.  18,  the 
right  of  appeal  from  the  High 
Court  of  Admiralty  in  England  is 
limited  to  three  months  from  the 
date  of  the  sentence,  liberty  being 
reserved  to  the  Judicial  Committee, 
to  allow,  upon  sufficient  cause  being 
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shown,  the  appeal  to  be  prosecated 
after  the  expiration  of  that  periocL 

Motion  by  a  Claimant,  the  owner  of 
the  cargo,  open  notice  to  the  Cap- 
tor, for  leave  to  appeal  from  a  sen- 
tence of  the  Admiralty  Conrt  in 
England^  pronounced  in  pctnum 
contumaciam  fifteen  months  after 
the  capture.  The  proceedings  in 
England  were  unknown  to  the 
owner  of  the  cargo,  and  the  sen- 
tence of  condemnation  not  having 
been  communicated  by  the  Captors 
to  the  owner,  he  had  no  knowledge 
thereof  until  long  after  the  time 
for  appealing  had  expired.  On  the 
motion  coming  on,  it  appeared  that 
no  petition  for  leave  to  appeal  had 
been  lodged  or  referred  to  the 
Judicial  Committee.  Their  Lord- 
ships refused  to  entertain  the  mo- 
tion, except  upon  an  undertaking 
to  lodge  a  petition  of  leave  to 
appeal. 

Appeal  allowed,  subject  to  the  pre- 
sentment of  such  petition  of  ap- 
peal, on  payment  of  costs,  upon 
terms  of  extracting  the  inhibition, 
and  prosecuting  the  appeal  within 
three  months,  bail  being  given  for 
payment  of  the  Captor's  costs. 

Practice  where  an  appeal  is  allowed 
after  notice  and  the  Respondent 
applies  to  rescind  the  leave  given. 
[Oremidi  v.  Parker]    -     -     -     79 

7.  Appeal  to  the  Judicial  Committee, 
allowed  from  a  sentence  of  the 
Admiralty  Court  in  England,  in  a 
prize  case,  although  more  than 
three  months  (the  time  limited  by 
the  Statute,  I7th  &  I8th  Vict.,  c. 


18,  sec.  37)  had  elapsed  since  the 
date  of  the  sentence.  [Cremidi  v. 
Parker] 86 

8.  Recognizance  entered  into  to  abide 
the  determination  of  an  appeal, 
vacated  upon  the  Petition  of  the 
Appellant,  upon  the  abandonment 
of  the  appeal.  [Reed  v.  Sreemutty 
Gourmoney  Dahee]    -     -     -     151 

0.  In  circumstances  showing  conflict- 
ing and  opposite  decisions  by  the 
Suddcr  Court  upon  the  same  ques- 
tion at  issue,  between  the  same 
parties,  an  appeal  treated  under 
the  Statute,  8th  &  0th  Vict,,  c  80, 
sec.  2,  as  abandoned  for  non-pro- 
secution, was  restored  upon  terms 
of  paying  costs  and  undertaking  to 
lodge  cases  forthwith,  and  to  lodge 
security  or  a  Bond  in  England,  to 
the  amount  of  £500. 

Where  an  appeal  has  been  treated  as 
abandoned  by  Statute,  8th  &  9th 
VicU,  c.  30,  sec.  2,  their  Lordships 
have  no  power  to  grant  leave  to 
institute  a  new  appeal :  only  a  dis- 
cretion to  allow  the  original  appeal 
to  be  restored.  [Ranee  Hurro- 
soondree  Debiah  v.  Rajah  Pran 
Kiahen  Sing]  -----     152 

10.  Parties  shipping  and  claiming  the 
cargo  not  cited  in  the  Court  below 
in  a  proceeding  under  the  Slave 
Trade  Act,  5th  Geo.  IV.,  c.  il3, 
admitted  by  the  appellate  Court  to 
intervene  in  the  appeal  promoted 
by  the  owners  of  the  vessel  against 
the  sentence  of  condemnation. 

A  special  libel  of  appeal  and  an 
allegation  by  the  Appellants,  and 
responsive  allegation  by  the  Crown, 
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pleading  new  matters,  admitted  by 
the  Court  of  appeal,  and  fresh 
evidence  taken  thereon.  [Hocquard 
V.  The  Queen]      ...     -     155 

11.  In  consequence  of  the  poverty  of 
the  Plaintiff,  the  Supreme  Court  of 
New  Zealand  allowed  an  appeal  to 
the  Queen  in  Oouncil,  without  re- 
quiring the  usual  security  for  costs. 
{Bunny  v.  Hart]      -     -     -     189 

13.  The  Judicial  Committee  have  no 
jurisdiction  to  take  into  considera- 
tion the  propriety  of  the  dismissal 
of  a  public  servant  by  a  Governor- 
General  of  a  Colony  from  an  office 
held  during  his  pleasure,  unless 
the  matter  is  expressly  referred  to 
them  by  the  Crown. 

Order  for  leave  to  appeal  granted 
upon  the  report  of  the  Judicial 
Committee,  without  prejudice  to 
the  right  of  the  Bespondents  show- 
ing cause  against  such  Order. 

Cause  being  shown  upon  a  counter 
petition,  such  Order  rescinded. 
[Exp,  Robertson,  In  re  The  Go- 
vemor-General  and  Council  of  New 
South  Wales]       ...     -     288 

13.  Restoration  of  an  appeal  allowed, 
upon  condition  of  the  Appellant 
lodging  in  England  security  for 
costs  of  the  appeal.  Six  months 
having  elapsed  without  the  Appel- 
lant having  lodged  the  required 
security,  the  Respondent  applied 
to  dismiss  the  appeal  by  reason  of 
the  non-performance  of  that  con- 
dition. As  it  appeared  that  the 
Appellant's  agent  was  in  daily  ex- 
pectation of  funds  from  India,  the 
case  was,  upon  the  Appellant  pay- 


ing costs  of  the  day,  ordered  to 
stand  over  for  three  months,  for 
the'  Appellant  to  perform  that  con- 
dition: in  failure  thereof,  the  ap- 
peal to  stand  dismissed.  [Eanee 
Hurrosoondree  Dibiah  ▼.  Rajah 
Pran  Kishen  Sing]     -         -     804 

1 4.  Appellant  admitted  to  appeal  in 
forma  pauperis.    [In  re  Lempri&re] 

308 

15.  An  objection  for  want  of  parties 
to  a  Bill  ought  to  be  made  in  the 
Court  below.  A  Court  of  appeal 
will  not  treat  the  suit  as  defective 
when  no  such  objection  was  taken 
in  the  Colonial  Court.  [Boufe$  v. 
The  City  of  Toronto]     -    -    463 

PREROGATIVE  OF  THE 
CROWN. 

See  "  Colonial  Legislative  House 
OF  Assembly." 

PRISONER 

(For  debt). 

See  "  Sheriff." 

PRIZE 

(Of  war). 

1.  It  is  the  duty  of  the  Captor,  as 
soon  as  possible,  to  send  a  prize  to 
some  convenient  port  in  Her  Ma- 
jesty's dominions  for  adjudication, 
and  to  procure  the  examination  in 
preparatory  of  the  principal  officers 
of  the  captured  vessel,  and  to  de- 
posit in  the  Admiralty  Court  all 
papers  found  on  board  the  prize. 
Penalty  for  neglect  of  these  rules. 
ICremidi  v.  Powell]    -     .     -     88 
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2.  The  sale  of  a  ship  absolutely  and 
band  fids  by  an  enemy  to  a  neutral, 
imminente  bello,  or  even  flagrante 
hello,  is  not  illegal. 

A  Russian  subject  immediately  be- 
fore the  war  between  Rttstia  and 
England  sold,  absolutely  and  bond 
fide,  a  ship  to  a  subject  of  a  neu- 
tral State.  Part  only  of  the  pur- 
chase-money was  paid  at  the  time 
of  the  purchase,  the  remainder 
being  agreed  to  be  paid  out  of  the 
earnings  of  the  ship.  Before  all 
the  stipulated  price  was  paid,  the 
ship  was  seized  in  a  British  port 
as  prize,  and  condemned  by  the 
High  Court  of  Admiralty  of  Eng- 
land, on  the  ground  that  the 
enemy's  interest  in  the  ship  was 
not  divested,  as  the  residue  of  the 
purchase-money  was  to  be  paid  out 
of  the  earnings.  Such  condemna- 
tion reversed  upon  appeal,  as  the 
non-payment  of  part  of  the  pur- 
chase-money did  not  create  a  lien 
on  the  freight  and  ship  in  favour  of 
the  seller,  so  as  to  render  the  ship 
in  possession  of  a  neutral  owner 
liable  to  seizure  by  a  belligerent. 
[^Sorensen  v.  The  Queen"]      -     119 

3.  If  any  doubt  exists  as  to  the  cha- 
racter of  a  ship  claimed  to  be  the 
property  of  a  neutral  being  still 
enemy  s  property,  the  rule  of  the 
Prize  Court  is,  that  the  Claimant 
shall  be  put  to  strict  proof  of 
ownership,  and  any  circumstance 
of  fraud  or  contrivance,  or  attempt 
at  imposition  on  the  Court,  in 
making  out  his  title,  is  fatal  to  the 
Claimant.     Condemnation  of  the 


ship  as  enemy's  property  neces- 
sarily follows. 
A  vessel  (formerly  Russian)  was  seized 
as  prize,  as  being  enemy's  pr> 
perty,  after  she  had  become  the 
property  of  neutrals.  Restitution 
was  claimed  by  the  parties  to  whom 
the  property  in  the  ship  had  been 
formally  transferred  before  the 
declaration  of  war.  Held,  that  as 
the  Claimants  were  fihown  to  be 
invested  with  the  character  of 
owners,  and  there  being  no  other 
party  who  could  set  up  a  title 
against  them,  they  were  entitled  to 
restitution,  but  under  the  circum- 
stances, respecting  the  ownership, 
without  costs  and  damages.  [Bat- 
ten V.  The  Queen]  -     -     -     -     271 


PRIZE  ACT 

(17th  &  18th  Vict,,c.  18). 

Appeal  from  sentence  of  condemna- 
tion pronounced  in  panam  corUw- 

ffMCUB, 

See  "  Appeal,"  3. 


PROMISSORY  NOTE. 

A  promissory  note  of  the  Doughs 
and  Isle  of  Man  Bank,  in  the  fol- 
lowing form,  "  We  promise  to  par 
the  Bearer  on  demand.  One  pound 
British  in  Bank  notes  or  Bills  on 
London,''  is  a  negotiable  note  within 
the  meaning  of  the  Manx  Bank- 
ing Act  of  1817.  iBoardman  v. 
Quayle] Ji23 
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RECOGNIZANCE 

(Vacation  of). 
See  "  Practick,"  8. 

REDUCED  INTO  POSSESSION. 

Ad  absolute  and  bond  fide  sale  of  a 

ship  in  transitu^  by  an  enemy  to 

a    neutral,    imminente  bello^   and 

reduced    into    possession     before 

seizure.     [Soreneen  v.  The  Queen] 

141 
See  "  Salk,"  2. 

RELAXATION 

(Of  imprisonment). 

How  far  an  execution  creditor  can 
relax  imprisonment  without  dis- 
charging debtor  from  custody. 
[Haines  v.  The  East  India  Com- 
pany] --------39 

See  ••  Sheriff." 

REPUBLICATION  OF  WILL 
BY  CODICIL. 

See  "  Will,"  1,  3. 

RESTITUTION 

(Of  cargo  seized  as  prize,  with  costs 
and  damages). 

See  "  Blooeadb.** 

RESTORATION 

(Of  appeal). 

fifw  "  Practice,"  9,  13. 

REVIVOR. 

See  *•  Practicb."  6. 
VOL.   XI. 


ROYAL  COURT 

(Of  the  Island  of  Jersey). 

Power  of  Bailiff  to  nominate  Advo- 
cates.  iD'AUain  v.  Le  Breton]  64 

See  "Colonial  Bar." 
**Jdrisdiction,"  2. 

To  appoint  a  third  DSnoneiateur, 
[Le  Gallaie  v.  Be  VeuUe]   -     -  72 

See  "Bailiff,"  a. 

SALE. 

1.  The  sale  of  a  ship  absolutely  and 
bond  fide  by  an  enemy  to  a  neutral, 
imminente  bello,  is  not  illegal.  [So- 
rensen  v.  The  Queen]  -     -    -  119 

2.  A  Russian  vessel  was  sold,  bond 
fide  and  absolutely,  by  an  enemy 
to  a  neutral  when  the  war  between 
Russia  and  Cheat  Britain  was  im- 
minent. The  vessel  was  at  the 
time  of  the  sale  in  the  prosecution 
of  a  voyage  from  Libau,  an  enemy's 
port,  to  Copenhagen,  a  neutral  port, 
where  she  arrived  and  was  taken 
possession  of  by  the  purchaser. 
Held  (reversing  the  sentence  of  the 
Admiralty  Court  of  England),  that 
the  sale,  though  in  transitu,  was 
valid,  as  the  transitus  had  ceased 
when  the  vessel  had  come  into 
possession  of  the  purchaser,  which 
took  place  before  the  seizure. 

A  neutral  while  a  war  is  imminent, 
or  even  after  it  has  commenced,  is 
at  liberty  to  purchase  either  goods 
or  ships  (not  being  ships  of  war) 
from  either  belligerent,  and  the 
purchase  is  valid  whether  the  sub- 
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JRCt  of  it  be  lying  in  a  neutral  or 
an  enemy's  port.  [Sorensen  v. 
The  Queen] 141 

3.  By  the  law  of  England,  under  a 
contract  for  sale  of  specific  ascer- 
tained goods,  the  property  imme- 
diately vests  in  the  buyer,  and  a 
right  to  the  price  in  the  seller, 
unless  it  can  be  shown  that  such 
was  not  the  intention  of  the  parties. 
If  the  seller  is  to  do  something  to 
the  goods  sold,  the  property  will 
not  be  changed  until  he  has  done 
it,  or  waived  his  right  to  do  it. 

There  is  no  distinction  between  the 
law  of  England  and  the  law  in 
force  in  Upper  Canada  in  this 
respect. 

The  Respondent  entered  into  a  con- 
tract in  writing,  for  the  sale  to  the 
Appellant  of  **a  raft  of  timber  now 
at  Carouge,  containing  white  and 
red  pine,  the  quantity  about  71,000 
feet,  to  be  delivered  at  Indian 
Cove  booms.  Price  for  the  whole 
7|d.  per  foot.  Payment,  one-third 
cash,  one-third  sixty  and  ninety 
days  after  date."  Shortly  before 
the  contract  was  signed,  the  raft 
had  been  measured  by  a  public 
officer  called  the  Supervisor  of 
Cullers,  appointed  under  the  Ca- 
nadian Act^  8th  &  9th  Vict.,  c. 
49,  and  the  number  of  pieces  of 
timber  and  the  contents  of  each 
piece  was  set  down  in  a  specifica- 
tion thereof,  which  made  a  total 
of  71,445  feet»  and  this  specifica- 
tion was  delivered  by  the  Respon- 
dent, before  the  execution  of  the 
roii tract,    to    th^"   Appellant,   and 


sent  by  him  to  the  place  where 
the  raft  was  to  be  delivered.  The 
raft  was  towed  to  the  Indian  Cove 
booms,  the  appointed  place  for  de- 
livery, where  it  arrived  in  the 
afternoon,  and  notice  of  its  arrival 
given  to  the  servants  of  the  Appel- 
lant, who  assisted  in  Dastening  the 
raft  outside  the  booms.  This  was 
done  at  the  instance  of  the  Appel- 
lant's servant,  as  from  the  state  of 
the  weather  and  tide  the  raft  could 
not  be  placed  inside  the  booms. 
During  the  night  a  storm  arose,  by 
which  the  raft  was  carried  away, 
broken  to  pieces,  and  dispersed,  and 
a  great  portion  of  it  lost  The 
Appellant  employed  his  servants 
in  collecting  as  much  of  the  wood 
as  was  saved,  and  that  was  put 
into  the  Appellant's  booms. 
Held,  that  as  the  Respondent  bid 
ascertained  the  price  of  the  raft  by 
the  measurement  previously  made, 
the  specification  of  which  was  in 
the  Appellant's  possession,  and  as 
the  contract  did  not  show  that  any 
future  measurement  of  the  raft  was 
necessary,  no  act  then  remained  to 
be  done  by  the  Respondent,  or  by 
the  Appellant,  and  that  the  raft, 
upon  delivery  at  the  Indian  Cave 
booms,  had  wholly  passed  to  the 
Appellant,  and  the  loss  incurred 
must  be  borne  by  him.  [6^iiioiir 
V.  Supple]    ------    551 

See  "  Prize  of  War,"  2. 

SALVAGE  SERVICES. 
See  •*  Smr  and  Shipping,"  3. 


SECURITY 

Oiren  bf  a  partner  on  behalf  of  bim- 
self  and  co-partnera  under  the 
Manm  Banking  Act  of  1817,  for 
repayment  of  Bank  notes  issued 
bj  them  under  a  licence  from  the 
OoTomment.  EfTect  of  the  secu- 
rity upon  the  respectire  deaths  of 
the  partners  and  insolTOncy  of  the 
Bank  considered.      [Bonrdman  v, 

QuayU] 223 

Set  "  GoLOKiAL  L*w,"  3. 

For  costa  of  appeal. 

Sm  "  CoCTS." 
SHERIFF. 

A.,  in  the  custody  of  the  Sheriff,  and 
confined  in  the  gaol  at  Bombay, 
under  a  writ  of  execution  issued 
■gunst  him  upon  a  judgment  of 
the  Supreme  Court  at  Bombay, 
was  permitted  by  the  Sheriff,  with 
the  sanction  and  authority  of  the 
judgment  creditors,  by  reason  of 
illness,  to  go  out  of  prison,  and 
temporarily  reside  outside  the  pre- 
ducta  of  the  gaol,  upon  the  condi- 
tion that  he  should  continue  under 
the  surTeillance  of  the  SherifTs 
officeis,  and  to  which  condition  A. 
agreed,  and  continued  for  a  time  to 
reside  out  of  gaol  at  a  private 
house,  where  he  was  constantly 
under  such  surveillance.  Upon 
A.'i  becoming  convalescent,  the 
Sheriff,  at  the  instance  of  the  judg- 
ment creditors,  took  him  back  to 
gaol.  Upon  an  apphcation  by  A., 
to  the  Supreme  Court  at  Bombay, 
to  discha^  him  outof  custodj,  on 
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the  ground  that  the  writ  of  eas- 
cution   vas   satisfied,   that  Court 
held,  that  A.,  having  agreed  to  the 
condition  imposed  on  him  by  the 
Judgment  creditors,  of  continuing 
in  the  custody  of  the  Sheriff's  of- 
ficers   while    out    of   gaol,    was 
estopped  from  saying  that  he  was 
out  of  the  Sheriffs  custody  when 
he  was  permitted  to  leave  the  gaol, 
and  that  a  change  of  the   place 
I      of  imprisonment  in  such  circum- 
Btances  did  not  amount  to  a  dis- 
charge   out    of    custody.       Such 
judgment  affirmed,   upon  appeal, 
by  the  Judicial  Committee. 
Where  an  execution  creditor  is  will- 
ing to  allow  a  debtor  to  go  out  of 
prison  for  a  temporary  purpose,  the 
custody  continuing,  the  Sheriff  may 
refuse,  unless  ordered  by  a  rule  of 
\      Court;  but  if,  without  any  rule  of 
I      Court,   all    parties  agree  to  the 
I      debtor  leaving  the  prison,  and  from 
a  laxity  of   surveillance   of   th» 
I      Sheriff's  officers  the  debtor  escapes, 
I      it  is  a  question  of  fact  for  the  jury, 
if  the  judgment  creditor  brings  an 
action  gainst  the  Sheriff,  whether 
the  j  udgment  creditor  did  not  him- 
self contribute  to  the  escape. 
If  the  Sheriff  alone,  on  the  ground  td 
a  debtor's  ill-health,  makes  any  re- 
laxation of  the  imprisonment,  by  let- 
ting tbo  debtor  reside  out  of  prison, 
it  would  l>e  an  escape.    [Hainm  r. 
The  EoMt  India  Company]  -    •  S9 

SENTENCE 

(In  panam  contumadaj. 

8m  "Appeal," 3. 
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SHIP  AND  SHIPPING. 

I.  A  shipowner  has  a  lien  upon  the 
cargo  for  freight  (t.  e,,  for  the  car- 
riage, conveyance,  and  delivery  of 
goods),  hut  such  lien  is  destroyed 
hy  his  entering  into  a  contract  at 
variance  with  that  lien ;  as  where 
he  hy  contract  agrees  to  he  paid 
after  delivery  of  the  cargo,  and  not 
at  the  time  of  delivery. 

A  hill  of  lading  contained  this  form : 
"  Freight  for  the  same  goods  to  he 
paid  hy  the  shippers;"  and  in  the 
margin  of  the  hill :  "  Freight  pay- 
able one  month  after  sailing,  ship 
lost  or  not  lost."  The  owner  of 
the  ship  on  the  arrival  at  her 
destination  claimed  a  lien  on  the 
goods  for  the  freight,  and  refused 
to  deliver  the  goods  to  the  con- 
signees until  the  freight  had  been 
paid.  Held  (affirming  the  judg- 
ment of  the  Supreme  Court  of 
New  South  Wales),  that  the  ship- 
owner had  no  lien  on  the  goods 
consigned,  as  the  sum  claimed  was 
not  freight,  properly  so  called, 
and  was  concluded  bj  the  contract, 
which  stipulated  for  a  payment  to 
be  made  in  lieu  of  freight,  and  to 
be  made  at  a  fixed  period  having 
no  reference  to  the  delivery  of  the 
goods.     [How  V.  Kirchner]   -     21 

2.  The  fact  of  its  being  a  clear,  bright, 
moonlight  night,  does  not  relieve 
a  sailing  vessel  hove*to,  from  com- 
pliance with  the  Admiralty  Regu- 
lations, made  in  pursuance  of  the 
Statute,  14th  and  1 5th  Vict.,  c.  79, 
sec.  206,  for  exhibiting  a  light. 

The  omission  to  show  a  light  being 


the  cause  of  tbe  collition,  as  it  was 
probable  that  if  a  light  had  been 
shown  the  collision  would  not  have 
occurred,  and  there  being  no  de- 
fault of  a  look-out  bj  the  ateamer, 
the  owners  of  the  sailing  vessel 
were  held  concluded  by  section 
298  of  Statute,  17th  and  I8th  Via., 
c.  104,  from  recovering  damage 
against  the  steamer.  ^Morgan  v. 
Sim]        807 

8. .  A  foreign  vessel,  fifty  miles  off  the 
Dutch  coast,  being  in  difficulty,  in 
consequence  of  the  boisterous  state 
of  the  weather,  and  being  leaky, 
called  in  the  assistance  of  an  En- 
glish fishing^smack,  and  engaged 
the  Captain,  by  a  written  agree* 
ment,  "  to  pilot  and  to  sail  a^-head 
for  £60.''     After    four    days    of 
boisterous  weather,  during  which 
the  Captain  of  the  smack  worked 
at  the  pumps,  the  vessel  was  got 
into  port.      The  owners    of   the 
smack  refused  the  tender  of  £50, 
and  brought  an  action  for  salvage 
services  rendered  to  the   vessel. 
The  Court  of  Admiraltj   was  of 
opinion,  that  the  agreement  being 
to  perform  a  service  for  a  speci6c 
sum  was  not  to  be  set  aside  be- 
cause the  weather  became  tempes- 
tuous,   andy    by    reason    thereof 
that  the  vessel  was  longer  in  ar- 
riving at  a  port  of   safety  than 
might  reasonably  be  anticipated; 
and  held,  that  salvage  was  barred 
by  the  agreement,  as  nothing  was 
done  to  convert  pilotage  service 
into  a  salvage  service,  and  that  the 
sum  specified  in   the  agreement 
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was  a  safficient  compensation. 
Affirmed  on  appeal  bj  the  Jadicial 
Committee. 
The  Court  will  not  fieivoar  a  claim  for 
salvage  by  a  party  originally  en- 
gaged as  a  pilot ;  bat  at  the  same 
time  pilots  are  not  to  be  oompen  - 
sated  by  mere  pilotage  remunera- 
tion for  salvage  services.  [Halsey 
Y,  Albertuszen] 813 

SLAVE  TRADE. 

It  is  necessary  to  justify  a  condemna- 
tion, imposing  forfeiture  and  pe- 
nalties for  a  breach  of  the  Slare 
Trade  Act,  5  Geo.  IV.,  c.  113,  that 
it  be  shown,  as  regards  the  ship, 
that  she  was  employed  in  contra- 
vention of  the  object  of  that  Act  of 
Parliament,  and  that  she  was  so 
employed  with  the  knowledge  of 
the  owner,  and,  as  to  the  ship- 
per%  that  the  goods  had  been 
shipped  by  them  wilfully  and 
knowingly  lor  the  purpose  of  being 
employed  in  the  Slave  trade. 

A  ship,  belonging  to  owners  in 
JerMf^  was  chartered  by  P.  & 
Co.,  merchants  of  London,  to 
carry  a  cargo  of  goods  on  account 
of  JP.,  a  Brazilian  subject,  for  a 
voyage  to  the  West  Coast  of  Africa, 
out  and  home.  The  vessel  was 
passed  and  cleared  by  the  Custom 
House  officers  at  London,  but  was 
seized  near  Amhriz^  her  outward 
port  of  destination,  for  being  ille- 
gally engaged  in  the  Slave  trade, 
and  condemned  by  the  Vice-Admi- 
ralty Court  at  St.  HeUna,  by  reason 
of  having  on  board  packs  and  other 


articles  used  in  canying  on  the 
Slave  trade,  without  having  a  certi- 
ficate from  the  Custom  House 
authorities  that  such  articles  were 
to  be  used  only  in  lawful  com- 
merce; as  well,  also,  that  F.,  on 
whose  account  the  goods  were 
shipped,  was,  as  it  was  alleged,  a 
notorious  Slave  dealer.  The  Court 
also  condemned  P.  &  Co.,  the 
shippers,  in  penalties,  amounting 
to  double  the  value  of  the  goods. 
Such  sentence  reversed  upon  appeal, 
on  the  ground,  that  there  was  no 
sufficient  proof  of  any  guil^  know- 
ledge on  the  part  of  the  owners  of 
the  ship,  or  shippers  of  the  cargo, 
and  restitution  decreed  with,  as 
to  the  owners  of  the  ship,  costs 
and  damages ;  and,  as  to  the  ship- 
pers of  the  cargo,  costs. 

The  Regulations  contained  in  the 
Order  in  Council  of  the  Sftth  of 
June,  1851,  issued  pursuant  to  the 
Act,  2nd  Will.  IV.,  c.  51,  provide 
that  if  the  owners  and  others  liable 
to  penalties  under  the  Act,  5th 
Geo.  IV.,  c.  113,  are  known,  they 
should  be  cited  by  name  in  the 
monition,  and  be  personally  served. 
If  it  appears  that  the  parties  are 
bond  fids  ignorant  of  the  proceed- 
ings taken,  it  is  the  duty  of  the 
Judge,  upon  that  fact  being  known,. 
to  suspend  judgment. 

If  the  monition  cites  all  persons  in 
general,  without  describing  any 
person  in  particular,  no  penalties 
under  the  Act,  5th  Geo.  IV.,  c. 
113,  can  be  pronounced  for. 
IHocquard  v.  The  Queen']    -     155 
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STATUTES. 
(Construction  of.) 

ADlflBALTS-  REGULATIONS. 

14th  &  16th  Vict,   c.  77. 
See  "  Adi£IBaij:y  Regulations." 

AMOTION  FROM  OFFICE. 

dSnd  Oeo.  TIL,  c.  76. 

See  "  Amotion." 

APPEAL. 

8th  &  9th  Vict.,  c.  30. 
See  "  Appeal,"  6. 

BANKRUPTCY. 

13th  &  ]3th  Ftct.,  c.  106. 
See  **  Bankruptcy." 


CHURCH  discipline. 

3rd  &  4th  VicL,  c.  86. 

See  "  Clerk  in  Holy  Orders. 
•*  Limitation  of  Suit. 


»» 


f» 


COLLISION. 

14th  &  16th  Ftc^.  c.  79. 
17th  &  18th  Vict,,  0.  104. 

See  **  Ship  and  Shipping,"  2. 

COMPENSATION  FOR  LAND. 

Canadian  Statute,  14th  &  16th  Vict,, 

c.  1Q8. 

See  "Evidence."  I. 

PRIZE  OF  WAR. 

17th  &  18th  Vict.,  c.  18. 
See  •'  Appeal,"  3,  4. 


slave  trade. 
6th  6^«o.  IV.,  c.  113. 

See  "  Slave  Trade. 


tf 


will. 
7th  WiU.  IV.,  &  1st  Fict.,  c.  26.  sec.  9. 

See  "  Will,"  2. 

SUIT  OR  PROCEEDING. 

(Commencement  of.) 
See  **  Limitation  of  Suit." 

TESTAMENTARY  INSTRU- 
MENT. 

See  *•  WiLT^"  2. 

TRANSFER 

(Of  Ship). 

1.  Bj  enemy  to  neutral,  imminente 
bello,     [Sorensen  v.    The   Queen] 

119 

2.  In  transitu  hy  enemy  to  nentral, 
imminente  heUo.  [Sorensen  v.  TA^ 
Queen]    -     - 141 

5tf^  "  Prize  of  War,"  2.  S. 
"Sale."1,  2. 


TRUSTEE. 
5««  "Municipal  Corporation. 


«t 


VENDOR  AND  VENDEE. 
See  "Sale,"  8. 


WAIVER. 

In  order  to  constitute  acquiescence, 
or  waiver,  it  must  he  shown,  that 
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the  party  said  or  did  somethiDg  to 
give  the  Court  a  jarisdiction  it  did 
not  possess.  Mere  respectful  ac- 
quiescence, or  submission,  to  the 
ruling  of  a  Court  will  not  amount 
to  a  waiver  of  a  right  to  complain 
of  an  illegal  decision.  [Beattdry  v. 
The  Mayor  of  Montreal]  -     -  899 

WILL. 

1.  Testator,  by  bis  Will,  executed  in 
1824,  made  a  general  devise  of  all 
the  residue  of  his  real  estate,  not 
otherwise  disposed  of,  whether  in 
possession,  reversion,  remainder, 
or  expectancy,  to  E.  T.  and  the 
heirs  of  his  body.  By  a  Codicil 
made  in  1884,  he  revoked  that 
devise,  and  devised  all  his  real 
estate  "  not  otherwise  disposed  of  " 
by  his  Will  or  Codicil  to  trustees, 
in  trust  for  E.  T.  for  life,  and  at 
E,  T.*8  decease,  if  he  should  have 
lawful  issue,  to  E.  T. «  heirs,  and 
in  default,  to  the  Testator's  own 
right  heirs.  Subsequent  to  the 
date  of  this  Codicil,  and  in  the 
year  1885,  the  Testator  acquired 
by  purchase  other  real  eatate.  In 
1886,  he  executed  another  Codicil, 
by  which  he  altered  the  devised 
contained  in  the  Will  and  Codicil, 
but  made  no  mention  of  the  estate 
acquired  in  1885.  This  Codicil 
contained  these  passages :  **  And 
whereas  by  my  said  Will  or  Codicil, 
or  one  of  them,  I  did  give  and  be- 
queath  all  my  real  estate  not  spe- 
cifically otherwise  disposed  of  to 
trustees   therein  named  in   trust 


for  my  son,  E.  T."  "Now,  I 
hereby  revoke  and  annul  such  part 
of  my  said  bequest  as  relates  to 
my  own  right  heirs,  and  hereby 
deyise  and  bequeath  the  same  real 
estate,  in  the  event  of  my  said 
son*s  death  without  issue,  to  all 
the  children  of  J.  T,  and  of  my 
nephew  J.  H,^  and  of  my 
daughter  H.,  who  shall  be  then 
living,  share  and  share  alike,  as 
tenants  in  common."  Held  (af- 
firming the  judgment  of  the  Su- 
preme Court  at  New  South  Wales), 
that  the  last  Codicil  did  not 
amount  to  a  republication'  of  the 
Will  and  former  Codicil  bo  as  to 
pass  the  real  estate  subseqaenUy 
acquired,  but  was  confined  to  the 
dispositions  of  the  estate  be  was 
seised  of  at  the  date  of  the  Will, 
and  that  the  Testator  died  intes- 
tate as  to  the  after-acquired  real 
estate.     [Hughes  t.  Hosking]       I 

2.  Incorporation  of  an  imperfeoUj 
attested  testamentary  paper,  in- 
tended as  a  Will,  in  a  subsequent 
duly- attested  Codicil. 

An  unattested  paper,  which  would 
have  been  incorporated  in  an  at* 
tested  Will  or  Codicil,  executed 
according  to  the  Statute  of  Frauds, 
is  now  in  the  same  manner  incor- 
porated, if  the  Will  or  Codicil  is 
executed  according  to  the  require- 
ments of  the  Wills  Act,  1  Vict., 
c.  ii6,  sec.  0. 

A  married  woman,  having  power 
uuder  a  settlement  to  make  a 
Will,  io  ihe  vear  1851  made  a 
testamentary   instrument,   in   her 
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own  handwriting,  which  she  in- 
tended to  operate  aa  a  Will,  but 
which  was  not  attested  according 
to  the  requirements  of  the  Ist 
Vict.,  c.  26,  sec.  9.  In  1866,  she 
duly  e](ecuted  a  Codicil,  which 
was  headed,  "  This  is  a  Codicil  to 
my  last  Will  and  Testament." 
This  Codicil  contained  no  reference 
to  the  testamentary  paper  of  1851, 
which  was  not  produced  at  the 
time  the  Codicil  was  executed,  but 
was  found  at  her  death  in  a  trunk 
in  a  room  in  the  deceased^s  resi- 
dence, enclosed  in  a  sealed  en- 
velope, on  which  was  endorsed 
"Mrs.  Anne  Footers  Will."  The 
Codicil  was  found  in  a  drawer  in 
her  bed-room.  No  other  Will  or 
testamentary  paper  was  found. 
Held  (affirming  the  decree  of  the 
Prerogative  Court) : 

First,  that  as  there  was  a  distinct  re- 
ference in  the  Codicil  to  a  *'  last 
Will  and  Testament,"  and  as  no 
other  Will  had  been  found,  the 
testamentary  paper  of  1851  was, 
by  parol  evidence,  sufficiently  iden- 
fied  as  the  *'  last  Will  "  referred  to 
by  the  Codicil  of  1856. 

Secondly,  that,  though  informally 
executed,  the  testamentary  paper 
of  1851  was  incorporated  vdtb,  and 
made  valid  by,  the  duly-executed 
Codicil  of  1856,  and  probate 
granted  to  both  papers  as  together 
containing  the  last  Will  and  Codi- 
cil of  the  Testatrix.  [Allen  v. 
Haddock] 427 

8.  In  order  to  determine  the  mean- 
ing of  a  Will,  a  Court  of  construc- 


tion must  read  the  language  of  the 
Testator,  in  the  sense  which  he 
himself  appears  to  have  attached 
to  the  expressions  that  he  has  used ; 
with  this  qualification,  that  when 
a  rule  of  law  has  affixed  a  certain 
determinate  meaning  to  technical 
expressions,  that  meaning  must  be 
given  to  them,  unless  the  Testator 
by  his  Will  excluded  beyond  all 
doubt  such  construction. 

When  the  main  purpose  and  inten- 
tions of  the  Testator  are  ascer- 
tained to  the  satis&ction  of  the 
Court,  if  particular  expressions 
are  found  in  the  Will  which  are 
inconsistent  with  such  intention, 
though  not  sufficient  to  control  it, 
or  which  indicate  an  intention 
which  the  law  will  not  permit  to 
take  effect, 'such  expressions  must 
be  discarded  or  modified ;  and,  on 
the  other  hand,  if  the  Will  shows 
that  the  Testator  must  necessarily 
have  intended  an  interest  to  be 
given  which  no  words  in  the  Will 
expressly  devise,  the  Court  is  to 
supply  the  defect  by  implication, 
and  thus  to  mould  the  language  of 
the  Testator  so  as  to  carry  into 
efifect,  as  far  as  possible,  the  inten- 
tion which,  in  its  opinion,  the  Tes- 
tator has  on  the  whole  Will  suf- 
ficiently declared. 

Testator,  by  his  Will,  expressed  his 
desire  of  bequeathing  his  estates 
to  his  children,  "  in  such  manner 
that  the  same  shall  be  enjoyed  by 
them  respectively  only  for  and 
during  the  period  of  their  natural 
lives  :  in  order,  therefore,  to  limit 


INDEX. 


699 


the  same  stricUj  in  eutail  on  them 
my  said  children,  and  to  their 
severa]  and  respective  heirs  of 
their  bodies  respectively."  He 
then  devised  his  real  estates  to 
Trustees,  upon  trust,  as  to  part  of 
his  real  estates,  for  his  son,  TF., 
for  life,  "and  after  his  decease 
the  same  to  go  and  descend  to  his 
first  and  other  sons  and  daughters 
in  tail,  in  order  of  primogeniture, 
males  to  be  preferred  to  females, 
and  to  the  several  and  respective 
heirs  of  their  bodies,  so  as  that 
each  possessor  shall  take  only  a 
life  estate  and  interest  in  the 
same.**  And,  in  the  event  of  W.'t 
decease  without  issue,  then  the 
Testator  devised  his  estates  to  his 
Trustees,  upon  trust,  to  allow  his 
other  children,  whom  he  enume- 


rated, ''to  possess  and  e^joy  the 
same,  strictly  limited  to  life  inte- 
rest, and  in  tail  to  each  of  them 
respectively,  in  the  order  of  primo- 
geniture, males  to  be  preferred  to 
females.*' 
Held,  that  W,  took  an  estate  for  life 
only.     [Towns  v.  Wentworth]    62tt 

WITNESSES 
(Refusal  to  hear). 

See  "Evidence,"  1. 

WRONGFUL  SEIZURE 

Of  vessel  for  alleged  breach  of  the 
Slave  Trade  Act,  6  Geo.  IV.,  c. 
113. 

See  "  Slave  Trade.** 
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